This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

University of Hawaii 
Hamilton Law Library 



National Reporter System. United States Séries. 

THE FEDEEAL EEPOKTEE. 

VOL. 17. 



CASES ARGUED AND DETEMINED 



Dr TIIE 



CIRCUIT AND DISTRICT COURTS 



OF THE 



UNITED STATES. 



AUGUST— OCTOBER, 1883. 



ROBERT DESTY, Editou. 



SAINT PAUL: 

WEST PUBLISHING COMPANY. 

1883. 



CopTRTonT, 1883, 



UNITED STATES 

Circuit and District Courts 



WITII THE 



SUBJECTS OF THE OPINIONS REPORTED IN THIS VOLUME. 



FIRST CIRCUIT. 

HORACE GRAY, Assooiate Justice of tite Supkeiie Court. 

Action by receiver of national bank Patent — reissue — infringement. 51G. 
— acts of 1875 and 1882, 506. 

JOHN LO^VErJ:,, circuit Judge. 

Collision — évidence of fault — ^valua- Patent — contract — sale of machine 

tion of vessel — time and place, 008. — injunetion, 536. 

Collision — steamer — schooner — Patent — infringement, 810. 

fault — damages, 600. Patent — reissues No. 7,947 and 8,- 

Fire Insurance — évidence of con- 550, 531. 

tract, 025. Patent — tool for finishing shoe 

Fire Insurance — policy — store fix- soles, 513. 

tures, 127. Plea of lis aliti pendens in admir- 

Insuranee — agent's authority — poU- alty and equity — attachment 

cy — usage among brokers, 630. from state courts, 627. 

Patent — anticipation — infringe- Seamen's wages — attachment from 

ment, 85. state court — suit in admiralty, 703. 

Patent — Bell téléphone, 604. Summary complaint for offense on 

high seas — arrest of judgment, 510. 

NATHAN WEBB, District Judge, Maine. 

DANIEL CLARK, District Judge, New Hampshiee. 

THOMAS L. NELSON, District Judge, Massachusetts. 

Chinese laborers — act of May 6, 1882, 634. 

LE BARON B. COLT, District Judge, Rhode Islaiîd. 

Patent — contract to seU — revocation of authority — remedy at law, 845. 

SECOND CIRCUIT. 

SAMUEL BLATCHFORD, Associate Justice or tiie Suprême Court. 

Patents — expiration of foreign pat- Patent — Schillinger pavement — in- 
ent — secret Austrian patent — fringement — reissue, 244." 

magnéto electric machine, 838. Several collisions — priority of liens. 

Patent — infringement — prelimi- 653. 

nary injunetion, 528. 

(iU) 



IV 



UNITED STATES CIRCUITS, 



WILLIAM J. WALLACE, CiiiCUiT Jddge. 
Agency — moral obligation — instruc- 
tion to find for détendant, 5b3. 
Carrier of passengers — dut}- — passcn- 
ger on cngine — gratuitous carnage, 
()7L 

NATHAÎTIEL SIIIPMAN, District Judqe, Coknecticut, 

Common carrier — contracting for Patent — reissue 
exemption Irom négligence — pre- 
siimpiion — benefit of iusurauce, 
!)05. 

Pâte it — infringement, 529. 

Patent — in]\inL-tii)a pendenie lîte — in- 
fringement, 2-10. 

Patent— letters patent Nos. 178,869 
and 209,826, 336. 

Patent— public use, 242. 

COXE, District Judge, N. D. New York. 



Deputy sbipping commissioners of 
port" of New York — salaries, 138. 

Trade-mark^name of new article — 
définition — injunction, G21. 



laclies, 447. 

Patent — télégraphie printing instru- 
ments, 234. 

Patent — trunk f astenings — Taylor 
and Kice patents, 450. 

Lnrecordeddeed — attacbing créditer 
— law of Connecticut — notice — 
trustée in deed for beneflt of cred- 
itors to carry on business, 784. 



A. C. 

iiankruptcy — proving daim — fraud- 

ulent préférence, Ù;i3. 
Collision — mutual fault — damages — 

moving and stationary vessels, 738. 
Constitutionality of cop\-right law — 

pro'ecting photograpbs — inserting 

ADDISON BROWN, District Judge, S. D. 
Admiralty lien — supplies — owuer's 

agreement, 816, 
Neutralitv lav.'s — forfeiture of vesscl 

— bond — Rev, St. J§ 52<3, 4189, 

813. 
Bankruptcy — assignce's account — 

attorney's fées, 328. 
Bankruptcy — équitable dower — iiart- 

nership propertj% 331. 
Collision — canal barge — damages — 

set-oft', 271. 
Collision — damages — dépréciation — 

repairs, 924. 
Collision — flfth situation — lookout, 

397, 
Collision — rule 21 — spced — flash- 

ligbt— ovcriaking vessel — cliange 

of course — fog-borns — credibility 

of witnesses, 847. 

CHARLES L. BENEDICT, District .Icdge, E. D. New York. 

Common carrier — warehousemeu — 'Warehousemen — bill of lading — 

deiivery of goods — usage, 695. goods burned, 69S, 701. 

Stranding of vessel — liability for loss "Wreckage — sale of private property 

of cargo, 377, without notice or appraisement, 

704. 
HOYT H. WHEELER, District .Tudge, Vermont. ~-^-.— — *.^---'-r-^-.»^ 

Bankruptcy — appeal — notice to as- Lease to confer jurlsdictiou — title to 

signée, 509. 
Bankruptcj- — dismissal of appeal — 

costs, 836. 
Circuit court — partition in equity — 

eitizensbip, 466. 
District court — afflrmance of jndg- 

nient — exécution against body of 

défendants, 497. 



name and date in copyright, 591. 
Patent — combination of old éléments 

public use, 79. 
Suit by assignée — ellcct of foreign 

judgment, 414. 

New York. 

Collision — speed in fog — sailing ves- 
sels — scliooner — fault, 554. 

Collision — total loss — repairs — dam- 
age — demurrage, 925. 

Deed of gift from testalor to devisee 
— advancement — succession tax, 
322. 

Pleading — action to recoverexccss of 
duties, 500. 

Removal of cause — pending motion 
— resettlement of order of affirm- 
ance on appeal, 465. 

Seamen — personal injury — négli- 
gence — liabiiity of vessel, 390. 

Shippmg — tlndiiig berth — bill of la- 
ding — demurrage, 268, 

Towage — négligence — extra hazard, 
259. 
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water front, 817. 

3Iarine Insurance — représentations — 
repairs — seawortLiness, 411, 

Patent — amendments, 539. 

Patent — assignment by married 
woman — law of New York — reis- 
sue — infringement, 841. 

Patent — disclaimer — reissue, 159. 

Patent — infringement — costs, 845. 



DNITED STATES CIRCUITS. V 

HOYT H. WIIEELER, continueù. 

Patent — infringement — master'sfecs Railroîid bonds — railroadg consoli- 

539. dating, 480. 

Patent — licensce not reading license llemoval of cause — suit by stock- 

— renewal ot license — duress — re- liolder — corporation, 273. 

covery of royalties — éviction, G41. Trade-mark — form of patented med- 

Patent — preliminary injunction — in- icine — mark indicating quality or 

fringement, 538. style, 623. 

Patent — prior foreign patent as evi- United States courts — state laws and 

dence — foreign use, 84. décisions — bonds of Consolidated 

railroad company of Vermont, 753. 



THIRD CIRCUIT. 

JOSEPH P. lîRADLEY, Assooiatb .Justick of tue Supjîesie CotjRT. 

WILLIAM McKENNAK, Cikcdit Judge. 

Patent — description — modification — infungoment, 523. 

E. G. BRADFORD, Distbict Judge, Delawaiîe. 

JOHN T. NIXON, DisTKiCT Judge, New Jebsey. 

Bankrupt's disch.arge^ partnersliip Patents — reissue — patentability of 

creditors, 71. combination of old cléments, C50. 

Excessive fee in pension case — pénal Salvage — towage — unconscionable 

statutes, 435. coniiacl, 546, 
Imports— forleiture for undervalua- 

tion, 137. 

WILLIA5I BUTLER, Distbict Judge, E. D. Pennsylvasia. 

Copyright — action for penalty for in- Corporation — insolvoncy — subscrip- 
fringenient — abatemeut by deatli tion notes, 325. 

of part)', 589. jNIariiime contracts — original con- 

Cop3'right law — protection to plioto- struction of vessel — atiachment, 

grapli — constilulionality of law — 4C0. 

qui tam actions, 603. Neutralitv — violation of — Rev. St. § 

5286, 142. 

MARCUS W. ACIIESON, District Judge, W. D. Pen-nsyi,v.«ia. 

Patent — claim in reissue — repeating claim in original patent, 812. 



FOURTH CIRCUIT. 

3I0RRIS0N R. AVAITE, Ciiiep Justice of the Supkeme Coukt. 

HUGII L. BOND, Circuit Judge. 

Suit against state officiais — enjoining collection of tax, 171. 

THOMAS J. 3I0RRIS, District Judge, 51aiîyl\nd. 

Salvage service — towage — compen- SUipping — loss of cargo of cattle — 
sation, 551. storm — djlay in coming to porl, 

Sbipping — accepting pier — discbarg- 540. 

ing cargo — in jury from exposure, 
4C2. 

SEYMOUR, District Judge, E. D. Nortii Cabolixa. 



Married woman — estoppel — property — corporation — removal of trustées, 761. 
ROBERT P. DICK, District Judge, W. D. North Carolusa. 
GEORGE S. BIIYAN, District Judge, Soutii Carouxa. 



yi UNITED STATES CIRCUITS. 

K. W. HUGHES, DiSTiîtCT Judqe, E. D. Vieginia. 

Accounts of marshals, clerks, and Salvago — incorporated salvage com- 
comraissiouers — treasurj books — pauy — araount of award, 359. 
mileage — subpœnas — wUnesses in Salvage — raeasure of award, 353. 
criminal case», 895. Suit against state officiais — enjoining 

collection of tax, 171. 

JOHN PAUL, District Judgb, W. D. Virginia. 
JOHK J. JACKSOJST, Distkict Judob, Wesi Vikgctia. 



FIFTH CIRCUIT. 

WILLIAM B. "WOODS, Associate Justice of the StrrEEME Court. 
DON A. PARDEE, GiiicuiT Judge. 

Admiralty — bite from dog on vesscl Cnstoms duties — reliquidation, 227. 

— appeal, 265. In junctiou — jurisdiction in bank- 

Admiralty jurisdiction — action for ruptcj', 42. 

death on iiigli seas — state statute, Komoval of cause — jurisdiction, 161. 
456. 

JOHN BRUCE, District Judge, S., M., and N. D. Alabama. 
THOMAS SETTLE, District Judgb, N. D. Florida. 
JAMES W. LOCKE, District Judqe, S. D. Florida. 
H. K. McCAY, District Judge, N. D. Ceorgia. 
JOHN ERSKINE, District Judoe, S. D. Geoeqia. 
EDWARD C. BILLINGS, District Jctdge, E. D. Louisiana. 

Admiralty — destruction of property and profits — warrauty and war- 
wbile in cnstody, 399. rantor, 17. 

Equily jurisdiction — account of rents Municipal corporation — mandamus 

— tort — debtor and creditor, 483. 

ALECK B0AR3IAN, District Judgb, W. D. Louisiana. -^^^'- --^^==— - 

Jurisdiction — citizenship — remand- Taking private property — police 
ingcanse — suit by exécuter — bond- power of state — décision of 6tate 

ing in probate court, 609. " court, 109. 

ROBERT A. HILL, District Judgb, N. and S. D. JMississiprr. 

Conspiracy — information — Rev. St. § 5440, 145. 
AMOS MORRILL, District Judge, E. D. Texas. 
A. P. McCORMICK, District Judge, N. D. Texas. 
E. B. TURNER, District Judge, W. D. Texas. 

Rules as to teking testimony — state laws, 1C2. 



SIXTH CIRCUIT. 

STANLEY MATTHEWS, Associate Justice of the Suprême Court. 
JOHN BAXTER, Circuit Judge. 

Corporations — officers dealing Tvitli thcraselves — power of majority — counsel 

fecs, 4S. 

JOHN WATSON BARR, District Judge, Kentuckt. 

Pire insurance — sole ownership — Insurance policy — whisky in bond 

outstanding intercsf, C3. — government lien for tax, 49S, 

Grain gambling — commission — ro- Sliipping — "unavoidable dangers of 
moving ticker from bucket-shop, navigation" — gênerai a verage, 545. 

825. Statute of limilalions— equity,474. 



UNITED STATES CIKCUITS. Vil 

HENRY B. BROWN, District Jddge, E. D. Michigan. 

Patent — infringement — damages, Subjecting real estate in hands of 

736. heirs to ancestor's debts — probate 

P 1 e a d i n g — illégal considération — proceedings — lâches — mortgage, 

running beat on Sunday, 716. b2l). 

S0L03H0N J. WITHEY, District Judgb, W. D. Michigan. 

Carrying on retail liquor business R a i 1 r o a d — taxation of undivided 
without license, 734. profits — failuretomakereturn, 719. 

MARTIN "WELKER, District Judgb, N. D. Onio. 

Bénéficiai society — suspending mem- Customs duties — classification of im- 

ber — suit to recover benefits, 214. ports — recovery of excessive duties 

i. Carrier of passengers — loss of extra — proof , 224. 

baggage — sudden flood, 209. Patent — use in foreign country — 

Collisiou — anclioring vessel in river, combination — anticipation, 250. 

93. Seaman — injury — négligence, 96, 

Collision — damages — demurrage — "Wages of masler — libel, 95. 
towage — dockage, 87. 

G. R. SAGE, District Judge, S. D. Onio. 

Patent — horso rake? — construction, 645. 

D. M. KET, District Judge, E. and H. D. Tennessee. 

E. S. HAMMOND, District Judge, W. D. Tennessee. 

Costs in equity, 3. 



SEVENTH CIRCUIT. 

JOHN 5l. HARLAN, Associate Justice gï- the Suprême Court. 

Negotiable paper — transfer — indorsemeut — separate instruments, 575. 
THOMxVS DRUMJIOND, Circuit Judge. 

Mailing obscène book or Tvriting — indictment. 438. 
HENRY W. BLODGETT, District Judge, N. D. Illesois. 

Contract — paroi évidence to explain liolders — oreditor's bill — bank 

— sale, 426. ruptcy of stockholder, 308. 

Contract to sell and deliver steel rails Patent — Eclipse wind-mill — May and 

— breacli — damages, 584. Perkings mill, 344. 

Municipal corporation — obtaining Patent — electro déposition of nickel, 
property without authority — rcsti- 340. 

tution, 316. Patent — ■watermotor — infringement, 

National banks — liability of stock- 350. 

SAÎilUEL H. TREAT, District Judge, S. D. Illinois. 
"WILLIAM A. WOODS, District Judge, Indiana. 

lusolveney — obtaining crédit — sscuring créditer — insolvent to manage prop- 
erty, 705. 

CHARLES E. DTER, District Judge, E. D. "Wisconsin-. 

Makiug and presentiug false elaim — challenge — verdict — misconduct of juror 

new trial, 793. 

ROMANZO BUNN, District Judge, ^V. D. AVisconsin. 

Fraudulent conveyance — limitation Towns of Waldwick and Moscow, 
in bankruptcy — discharge of bank- "Wis. — railroad bonds, 2S6. 

rupt, 293. 
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UNITED STATES CIRCUITS. 



EIGHTH CIRCUIT. 

SAMUEL F. MILLER, Associate Jcsticb of thb Supeeme Cottot. 



Personal in jury — contrihutory nég- 
ligence, 882. 

St. Louis Boom & Improvement Co. 
— act of 1872 of Minnesota — con- 
stitutionality, 419. 



Attorney's fées — mortgage, 660. 
Compromise as considération for 

deed, 668. 
Ejectment — title of plaiutifl — land 

contract, 583. 
Lease — forfeiture — re-entry — sub- 

lease, 200. 
GEORGE ^Y. McGRART, Circuit Judgb. 
Application of payments — proceeds 

of mortgage sale — statute of Min- 
nesota, 494. 
Attorney's lien for fées — judgment — 

lâches, 476, 
Bill charging fraud — false représen- 
tation, 407. 
Bill of review — injunction refused — 

parties bound by record, 566. 
Circuit court — cbancery junsdiction 

— State statutes of limitations — new 

trial, 283. 
Common carrier — agent's négligence 

— insurer subrogated to sliipper's 

rights, 919. 
Constitution of Missotu-i, art 14, § 11 

— swamp lands — municipal bonds, 

909. 
Contract with publie officer — Icnowl- 

edge of law, 54. 
Corporation — action for money had 

and received, 425. 
Corporation — note — évidence, 130. 
Detaining and opening mail — Rev. 

St. §3891, 837. 

HENRY C. CALDWELL, Distiîict Jtoge, E. D. Ark.«s.\s. 

Mortgage — pledge — tender, 776. motion in state court — spécifie per- 

Reraoval of cause — filing record — formauce, 275. 

ISAAC C. PARKER, District Jddge, AV. D. xVrkaxsas. 
O. P. SIIIRAS, District Judge, IST. D. lo-n-A. 

Service by publication — entry of judgment — tax sale, 873. 
JAMES M. LOVE, District Judge, S. D. Iotva. 

Admiralty jurisdiction — collision of vessel with structures ou land — lien, 385. 
C. G. FOSTER, District Judge, Kaxsas. 

Compensation for property taken for public use— cstoppol — railroad taking 

land, 492. 
KEKSSELAER R. jS'ELSOX, District Judge, Mn»XEsoTA. 

Practiee— continuance — absence of Setting aside Judgment — absence of 
■n'itness, 718. 

SAMUEL TREAT, District Judge, E. D. 

Carrier of passongers — conditions of 
ticket, 880. 

Common cause — bill of lading — tow- 
age, 478. 

Equity — lâches — corporation, 871. 

Pleadins — évidence — common car- 
rier, 4s2. 



Equity— lapse of time, 37. 

Internai revenue stamps — commis- 
sions on salei, 572. 

Mine — non résidents — sale — spécifie 
performonce, 104. 

Kegligence — master and servant — 
fellow-servant — usage, 67. 

New trial — responsibility of offlcer 
e.xecuting process — damages, 133. 

Patent for land— fraud, 108. 

Railroad — feneing — injury to child, 
136. 

Receiver of railway — sale — confirma- 
tion — payment of debts, 758. 

Reraoval of cause — local préjudice 
act, 97. 

Statute of limitations — delay of 
bankrupl in applying for diseharge 
140. 

Suit by stockholders — pleading, 46. 

Trust — e.xpense of executing con- 
tract, 408. 

Vendor's lien — collatéral security — 
mortgage on after-acquired prop- 
erty, 301. 



counsel, 667. 
Missouri. 
Practiee — waiver — illégal 

SGô. 
Revenue laws — informer's fees — act 

of June22, 1875,471. 
Use of mail to defraud, 73. 



service. 



UNITED STATES CIECUITS. 



IX 



ARKOLD KRBKEL, Disteict Judge, "W. D. llissotini. 

Bank — iusolvency — failing circum- United States courts — statc courts — 
stances — receiving deposits, 660. attachment proceedings — priority, 

167. 
ELMER S. DUNDY, District Judgb, Nebeaska. 
MOSES IIALLETT, Disteict Jddge, Colorado. 

Corporation — confessionof judgment Mining daim — locator disposing of 
— circuit court — restraining pro- 
ceeding in state court, 99, 
Form of process — summons — gnr- 

nishment, 126. 
Jurisdictiou — citizensliip — fédéral 
laws, 1. 



part — previous location, 57. 
Négligence— injury to miner, 125. 
R a i 1 r o a d s — location in mountain 

gorges — cross-bill, 867. 



NINTH CIRCUIT. 



■par- 



STEPHEN J. FIELD, Associ.4.te Justice of tue Suprême Court. 
LORENZO SAWYER, CincuiT Judge. 

Collision — fog — négligence, 742. 

Court-martial — jurisdiction — discré- 
tion. 723. 

Customs duties — shrinkage, 231. 

Deed — falsa demonstratio — construc- 
tion by act of parties, 119. 

Fraud in procuring patent for land — 
perjury and f aise testimony — f or- 
feitures, 661. 

Husband and wife — mortgago to se- 
cure money of wife — fraud on cred- 
itors, 19». 

Landlord and tenant — waste — com- 
plaint, 217. 

Jlexican grant — quicksilver mine — 
— location — mining partners — sale, 
657. 

OGDEN H0FP3IAN, District Judgb, Califobnia. 

Collision — fault, 253. 
GEORGE 31. SABIN, District Judge, Nevada. 

Assault and battery — exemplary ]S! évada liomestcad act — déclaration 
damages — wealth ôf défendant — — dedication — sale, 887. 
character — new triai, 912. 

MATTHEAV P. DEADY, District Judge, Oregox. 



Partners — stockholder's bill - 

tics — rcquisites, 710. 
Partnersbip — refusai to commence 

business — damages — parties, 726. 
Patent — artiflcial stono pavement — 

infringement, 735. 
Patent — combination — infringement, 

— anticipation, 525. 
Patent — license pending application 

— licensee not infringer — royalties 

— jurisdiction, 519. 
Patent — proof of infringement before 

bill filed — answcr under oath, 454, 
Patent — reissu e — spécification 

amencîed by model, 515. 
Reinoval of cause — Rev. St. § 639 

sub. 2, 705. 



Bank — detaining certiticate of de- 

posit, 712. 
Deed to husband and wife — law of 

statc — purcbase of adverse title by 

co-tenant, 401. 
Dcputy marshal — U. S. commissioner 

— order to bring prisoner into court, 

150. 
Equit}- — cloud on title — bankruptcy, 

614. 
Fire Insurance — suit on policy — as- 



signment of policy after tire — mis- 
taice, 56S. 

Indians — change of agency — inter- 
course, 75. 

Indian country — returning to — pen- 
alty— Rev. St. § 2148, 638, 639. 

Bes jïidicata — final decree — exécu- 
tion — tT\-o similar decrecs, 59. 

Statute of limitations — pleading — 
Rev. St. 5057, 205. 

Ve^sel— supplies— stipulation for dis- 
cbarge, 91 
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HoLLAND and others v. Eyan and others.^ 
(Vircuit Court, D. Colorado. June 14, 1883.) 

1. JUIÎISDICTION FedEHAL CoUIÎT — CiTIZEN. 

To give juiisdiction to the fideral courts on the ground of citizcnsTiip, ail 
the plaintirt's who hâve aa interest in tlie subject-matter must hâve a dill'irent 
citizenship from the d.-fcndants. 

2. SAME— FEDERAL LiAWS. 

An averment tliat the action involves the " construction and considération 
of tlie laws of the United States on the subject of mines and mlning, and the 
validity and title to rainins claims occurring and arising thereunder, " held 
insufficient to show a cause of action aris.ng under the laws of the United 
States. The complaint must state Ihereis a controversj- between the p nies as 
to the meanmg and elîect of those laws. Il is not sufflcient that ihe riglit to 
recover is based ujion an act of congiess. 

Motion to Dismiss. 

A. Danford, for plaintiffs. 

D. T. Sapp, for défendants. 

Hallett, J., {orally.) Au action of ejectmenl was bronglit by six 
persons against four to recover two mining claims. The title, as 
stated in the complaint, appears to be in four of the plaintiffs. F. 
E. Holland and B. M. Hypes, two of the plaintiffs, own a consifi- 
erable interest in the claims, and they are citizens of the state U 
Missouri. Two of the plaintiffs, J. W. West and W. M. B. Wor 
thington, own one-twelfth interest each. Charles A. Jones and Charles 
A. Daily are lessees of the plaintiffs. West and Worthington, Jones 

1 From the Colorado Law Reporter. 
T.l7,no.l— 1 
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and Daily, tlie two plaintiffs who own a twelfth interest of the claims, 
and the lessees, are citizens of this state; the défendants also are 
citzens of this state; and the question is whether the action can be 
maintained hère by thèse plaintiffs against thèse défendants. On 
that the rule is that ail of the plaintiffs who hâve any interest in the 
property must hâve a différent citizenship from the défendants. As- 
suming that Jones and Daily, as lessees, hâve no substantial interest 
in the property, or, at least, that they need not be joined in this action, 
West and Worthington remain, having a twelfth interest each. They 
hâve no standing in this court, and cannot prosecute an action hère 
against other citizens of the same state. 

The averment in the complaint that this is an action that involves 
the "construction and considération of the la\\'s of the United States 
upon the subject. of mines and mining, and the validity and title to 
mining claims occurring'and arising thereunder," is not sufficient to 
show a cause of action arising under the laws of the United States. 
The question which arises under those laws, and the différence of 
opinion between parties as to the meaning and effect of those laws, 
is to be stated in the complaint to show such cause of action. 

The authority which we follow on that subject is Gold Wasliing é 
Water Co. v. Keyes, 96 U. S. 199. In that case it was decided that 
there must be a contrdversy between parties as to the meaning and 
effect of a law of the United States. It is not sufficient that they 
base their right to recover upon the acts of congress relating to mining 
claims, but there must be some dispute between the parties as to the 
construction of those laws. 

The action is one which cannot be maintained in this court, and 
■will be dismissed, pursuant to the motion of the défendants 

5ee Kerling v. Cotzhausen, 16 Fed. Rep. 705; State of Illinois v. Chicago, 
B. et- Q. R. Co. Id. 706; Adaiiis Exp. Co. v. Dencer d- K. G. Ry. Co. Id. 7 12; 
Myers v. Union Pac. Ry. Co. Id. 292; CruikshrmU v. Fourth Nat. Bank, Id. 
888; Bâtes Y. New Orléans, B. R. & V. R. Co. Id. 291; Ellis v. Avorton, Id. i. 
[Ed. 



Goodyear and others v. Sawyee. (No. 126.) 

(Circuit Court, W. Z>. Tennessee. June 29, 1SS3.) 

1. CosTS — Eqttitt Practice — Ba.1. Dis^iissed bt Pladctiff — Docket Fee — 
When Taxable— Rev. St. 5§ S23, 824, axd 983, Coxstrued. 

When a bill in equity is, after answer filed, dismissed by tàe plaiiitilî, on bis 
own application, eitlier generally or " without préjudice," tlie j^ranling of 
sucli an order is a " final hearing" in the sensé of Rev. St. jj 823 and 824, 
and the solicitor's docket fee of §20 is then taxable as part of the costs of the 
case, " recoverable bylaw in favorof the prevailingparty," in the sensé of Kev. 
St. § 983. This results from the gênerai law of costs in courts of equity which 
is adopted bj- thisact of congress, so far as relates to the prîneiples governing 
the court in the taxation of costs, as between party and party. 



GOODYEAR V, SAWYER. à 

2. SAïrE SUBJECT — DisjrrssAL aftbr Decree pob Account and Costs. 

Wliere tliere lias beeii a decree for an account and costs against the défend- 
ant, liiit subsequently the plaintiiï dismisses the bill, the docket fee is taxable 
in favor of the d^sfendant, notwithstanding the former decree. 

In Equity. Motion to retax costs. 
, This is a motion to retax the costs on exécution in six cases of the 
plaintiffs against the several défendants, the objection in ail being 
the charge of $20 for a docket fee to defendant's solicitor. They 
were bills in equity for an account of profits, injunction, etc., for the 
invingement of a patent. The objection urged on this motion was 
that there was no "final hearing, " as required by the statute, to en- 
title the solicitor to the fee. The cases were not ail disposed of 
alike. This case, No. 126, had been set for hearing according to the 
practice of the court, and was, with a number of others not involved 
-in this motion, by the court, on application of plaintiftâ' solicitor, 
- "dismissed without préjudice, at the cost of complainant, for which 
costs to be herein taxed let exécution issue." This was done on the reg- 
ular call of the docket. In No. 146 there was a decree at the hear- 
ing on March 30, 1S72, for an injunction and an account, and against 
the défendant for costs; but on December 30, 1S72, on the plaintiffs' 
■ application, the case was, among others, dismissed by the court, by 
an order which recites that they "had been dismissed at the Octo- 
ber, 1872, rules, the plaintiffs assuming ail costs not previously de- 
creed against the défendants, and that the clerk, having omitted to 
enter the order at the rules, it is now made ntnic pro tune, and is in ail 
things confirmed." No. 145 was dismissed by the above order of 
December 30, 1872, but there was never in fact any other hearing oii 
the merits, nor any account ordered, nor any decree for costs against 
the défendant in the case. No. 132 is said by counsel for the plaintiff 
to hâve been dismissed in the clerk's office; but the only entry of any 
dismissal Isa docket entry, thus: "August 5, 1873. Costs paid;" and 
No. 158, said to hâve been dismissed in the clerk's office, is like thelast- 
mentioned case, with no entry except on the docket, thus: "July 6, 
.1875. Clerk's and commissioner's costs paid." No. 181 is said, like 
the last two cases, to bave been dismissed in the clerk's ofSce; but 
there is not even a doeket entry or anything to show the dismissal. 
There were answers filed in ail the cases, replications in two of them, 
but no replications in the others. They were ail set on the hearing 
docket, and repeatedly called and continued until disposed of as 
above indicated. Executions issued for costs, and this motion to re- 
tax and strike out the docket fées for the solicitor was made in ail the 
easGs. 

D. ]\I. Scales, for the motion. 
George Gillham, contra. 

Hajiiioxd, J. Until the practice of this court conforms more closely 
to the equity rules, and the analogies to which equity rule 90 directs 
us for our governmeut, and is less influenced by the more modem 
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System erected by législation for tlie state courts of equity, to he found 
in our Tennessee Code, there must be a good deal of forbearance for 
irregularities like those found in tlie conduct of tbese cases. There 
can be no doubt that a too close adhérence to the technicalities of 
our equity praetice, wben they are relied on by a kind of ex post facto 
application of them, as in tiiis case, to defeat some unforeseen re- 
suit, -would frequently work injustice because of the faet that there 
bas been, under the influence mentioned, so little regard for them in 
the progress of thèse particular cases, and generally by the bar in ail 
cases. The contention hère that there can be taxed no solicitor's 
fee because there has been no replication filed in some of the cases, 
does not admit of much considération at the hands of the court wlica 
the default is that of the partj' making the objection. The truth is 
our state Code lias abolished replications in equity, and until recently, 
■when the iiecessity for them in our fédéral praetice has been empha- 
sized, there has been a gênerai neglect to file them, as by the plain- 
tiffs in thèse cases. It does not lie -with them, therefore, to say that 
■without a replication there can be no "final hearing," and coiise- 
quently no taxed docket fee. 

There are other irregularities of praetice relied on to defeat the 
docket fées in thèse cases that can be accounted for ouly by this dis- 
regard of our own, and the mistaken application of the state prae- 
tice. For example, thèse cases hâve never, in faet, been set for hear- 
ing at ail. Our state praetice requires the clerk, as soon as answer 
is filed, to set ail cases for hearing on the hearing docket. It has al- 
■ways been so done by the clerk of this court; and it may be doubted 
if any equity case in the court has ever been properly set for hearing 
according to the praetice that should govern us. 2 Daniel], Ch. Pr. 
(5th Ed.) 964-1)71. The cases go to the trial docket, under the prae- 
tice grown up in tli^ clerk's office, even before answer filed, and are 
ealled term after term, and whatever i« to be done is accomplished 
without the least regard to the technieal praetice. 

Again, our state praetice, by statutory régulation, permits a plaîn- 
tifï until final decree to dismiss bis bill at will, and before the clerk. 
Not so hère. The right of the plaintiff to dismiss is not an unquali- 
fied one, and it can never be properly done in the clerk's office, ex- 
cept, perhaps, by force of equity rules 2 and 5 in the spécial case 
provided for in equity rule 66; and it is only, perhaps, by the court, 
in term-time, that any dismissal can be made, it not being one of 
those interlocutory steps authorized to be done in vacation or at rule- 
days for the préparation of a cause, but essentially a final disposi- 
tion of it. Equity Rules, Nos. 1-6 ; 1 Daniell, Ch. Pr. 790-S12 ; Ste- 
vens V. The liailronds, 4 Fed. Eep. 97. 

Yet the state praetice was attempted to be followed in thèse cases, 
and we bave in one of them the anomaly of an attempted dismissal 
at rules before the clerk, even after an account bad been ordered. 
With this constant tendency to mix state with fédéral praetice, which 
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prevails in Othet states as well as this, and •which, no doubt, influ- 
ences legislators, as uell as the bar and bencb, it is misleading to 
overlook tbe tendency in construing statutes or adjutiicating matters 
of practice like this now before us. I sball, therefore, treat thèse cases 
as if that were done which the parties intended to be done, namely, 
as having been dismissed upon the appHcation of the plaintiffs. If 
proper orders hâve not been entered by the court to eiïectuate that 
resuit, it may now be done. The case of dismissal after a decree for 
an account is somewhat peculiar; but there is no donbt that the 
plaintiff may, either by consent, or without it if the défendant bas 
no spécial interest to protect, procure an order to dismiss after a 
decree ordering an accounl. 1 Daniell, Ch. Pr. 793, 810, 811. 

But the mistake the plaintilï makes hère is to claim that because 
on the hearing he procured a decree for an account and for costs he 
is the prevailing party, and no docket fee can be taxed. That was 
an interlocutory decree in the sensé of the practice in matters of 
costs, and, whatever may be its efïect as to other costs, had nothing 
to do with the docket fee, which is to be decreed only on a "final 
hearing." I think, moreover, if the plaintiff dismisses after a decree 
for account and inquiries, the order of dismissal necessarily revokes 
the former decree for account and costs, and the défendant is entitled 
to bis full costs, as when the bill is dismissed on application of the 
plaintiff in other cases; but it is not necessary to décide that in this 
case, it being clear that the judgment given for costs against the de- 
fendant by the decree for the account did not apply to the docket fee. 
That fee is left to the "final hearing" for allowance and taxation. 

We bave, then, the simple question presentedwhether the défend- 
ant is entitled to recover a docket fee for bis solicitor, to be taxed 
when the plaintiff takes an order to dismiss his bill in the ordinary 
way, or "without préjudice." It is a question between party and 
party, and one arising under the law of costs as applicable to a court 
«f equity, and not one between the attorney and his client, or the 
attorney and the losing party. Like the fées of the clerk or marshal, 
those of an attorney or solicitor are payable to him by the party for 
whom the services are rendered, (his client, in the case of an attorney,) 
but are taxable, under certain circumstancee, as costs against the los- 
ing party in favor of the prevailing party at law, and as the court may 
direct in equity. Eev. St. § 823; Caldwell v. Jackson, 1 Cranch, 276; 
Anon. 2 Gall. 101; In re Stover, 1 Curt. 201; Lessee v. Arbuncle, 
Pet. G. G. 233; In re U. S.v. Cigars, 2 Fed. Eep. 494. 

Of course, not ail the charges of the attorney against his client 
were taxable as costs, but certain spécial items were, under the gên- 
erai law. In some states, notably Tennessee, this allowance of costs 
to attorneys never prevailed, mostly for the reason that under the 
practice the services usually performed by the attorney, for which 
the charges were taxable, were relegated to the clerk or sheriff. But 
in other states, as in New York, it was customary to tax attorney's 
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and solicitor's fées somewhat in tlie manner which has àlways pve- 
vailed in England. There certain items were taxable as attorn-ej''; 
fées, quite as a matter of course, and otliers were or were not taxable 
according to the peculiarities of the case; the wliole subject bein^! 
largely regulated by statute, or the rules and practice of the court. 

The rule at law was to tax them in favor of the prevailing party as 
a matter of right; but in equity, while this was the gênerai rule, the 
court, in its discrétion, governed by well-settled principles of judgment, 
may refuse costs, tax them against the prevailing party, divide them, 
enlarge the items of taxation, or otherwise regulate the allowance as 
it may deem just. Trustées v. Greenoiigh, 105 U. S. 535; Lottery 
Co. Vi Giark, 16 Fed. Eep. 20; U. S. v. Treadwell, 15 Fed. Eep. 532; 
Wiegdnd v. Copeland, 14 Fed. Eep. 118. And it is important to 
remember that, both at law and in equity, there were interlocutory 
costs 2inà final costs. Those that were interlocutory were such as were 
allowed, taxable, and payable during the progress of the cause from 
time to time, as différent stages were reached; and those that were 
final were such as were not allowable, taxable, or payable until the 
case had been finally determined. But in ail cases the items were 
well ascertained, and usually were the subject of spécifie régulations 
fixing small sums for particular services of the clerk, attorney, or 
other ofïïcer of the court. Those that v,-eie final were not necessarily 
for services performed in and about the ceremony of trial or "final 
hearing," but were for services performed from the vory commence- 
ment, ail along through the case, and included ail costs not strictly 
taxable as interlocutory \fh.ioh were comparatively less, and were lim- 
ited to those that strictly belonged to the interlocutory proceeding 
itself. 

It is not necessary to go into any more particular explanation of 
this distinction between interlocutory and final costs, nor those often 
obscure distinctions pertinent to the gênerai subject, but not kept up 
under our new System, which grow out of régulations for taxing costs 
as between party and party simply, or between party and party as if 
between solicitor and client, or the summary taxation statutes de- 
signed to control the relation and the fées ehargeable between the 
solicitor and the client, but having no necessary connection between 
the. parties to the suit. 

But the practice on the subject of costs as it existed when our 
judicial system was organized cannot be overlooked in construing 
our législation afïecting the practice any more than we can ignore it 
in other matters of more importance, particularly sinee the equity 
rules specially refer us for analogies to the old practice in ail its 
departments. 2 Daniell, Ch. Pr. (5th Ed.) 1376, 1378, note 1, 1379, 
1395, note 6, 1398, note 4, 1410, note 4, 1434-1452; 2 Mad. Ch. 
413-436; 1 Newl. Ch. 393-427; 2 Newl. Ch. 300; Beames, Eq. Costs, 
(20 Law Library,) 4, 85, 159, 160, 1S4, 214-230, 256; 2 Bac. Abr. 
it, "Costs," (Bouv. Ed.) 1S3; 2 Tidd, Pr. (3d Amer. Ed.) 945, 976; 
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2 Jacob's Fisher's Dig. tit. "Costs"; Weeks, Attys. 532; 20 Amer. 
Law Eeg. (N. S.) 263. 

■ The fallacy of the argument made hefè against taxing the docket 
fee for the soliciter consists in assiiming tliat it is a kind of honora- 
rium for the work gone through -with in the ceremony of a trial at the 
"final hearing," and there is an unnecessary conflict jf suggestion as 
to what amount of ceremony must be had to entitle the soliciter te 
this fee. It is treated as a sum allowed for a spécifie thing dene, 
like, fer example, the dollar allowed the clerk for issuing a writ. It 
is net sucli an allowance at ail. The system of allewing small sums 
for spécifie -n'ork done is kept up as to the clerk, marshal, and com- 
missioners, but that System as te the attorneys is abrogated, and 
they are allowed a lump sum fer ail their fées in a case, except, 
alone, the déposition fee, which, again, is a lump sum fer each dépo- 
sition, irrespective of the work done on it. It is called a "docket" fee, 
and the use of that word indicates that it is net allowed for the 
work of going through a "final hearing," but fer ail the service in a 
case. Teo much stress has been put upen the use of the words 
"final hearing," as a discrimination in the character of the cases in 
"which this docket fee is taxable and thoso in which it is net; and 
there has been a misleading adhérence to a supposed analegy of con- 
struction feund in the allowances preseribed for "cases at law" by 
the same statute. 

Again, a too-isolated attention is paid to this section 824 of the 
Eevised Statutes, in considering this docket fee, and toe little atten- 
tion to other parts ef the same statute feund at sections 823 and 983 
of the Révision. Eeading the whole statute together, as originally 
passed, and as it is found in the Revision, in the light of previ- 
ous législation and the practice under that législation, and the law 
of costs at law, in equity, and in admiralty, as shown by the above- 
eited authorities, (as it must be read te understand it,) and it is 
plain that thèse "docket fées" in civil cases, as well as the déposition 
fées, p-e a lump sum substituted for the small "fées" allowed attor- 
nej's and solicitors under the old System, chargeable to and collect- 
ible ixom. theïr clients, in addition tj "such reasonable compensation 
for their services" as they may charge and reçoive, (Rev. St. § 823 ;) 
and that this lump sum is only taxable as costs against the losing 
party "in cases u-herc bt/ law costs are rccoverahle in favor of the jne- 
vailivtg party." Rev. St. § 983. In other words, the whole gênerai 
law establishing the principles upen which costs are or are net taxa- 
ble as between party and party is adopted, and this statute only pre- 
scribes the items that may be taxed in the bill. And hère, new, and 
in every equity case when the court comes te adjudge costs, it will 
détermine what costs and te which party they are taxable; and this 
not alone upen two words in ene section, but upen the whole statute 
and the gênerai law which it adepts. 

But, .upen an implication based upen the use of two indefinite 
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words that are erroneously supposée! to mean, technically, tliat cere- 
mony of trial in equity which takes place when the issues are made, 
tlie proof taken, and the case is heard by the chancelier "upon its 
merits," we are asked to overthrow a principle in the law of costs, 
established, as I shall presently show, by a séries of statutes, the 
oldest of which was enacted nearly 500 years ago, namely, that when 
a plaintiff makes a false clamor in court, or files a bill in chancery, 
and dismisses it without trial, he shall pay to the défendants full 
costs, including the fées due his attorney. Ani we are besought to 
do this when the act of congress itself requires that the costs shall 
be taxed "in cases where, by law, costs are recoverable in favor of 
the prevailing party," and only in such cases, and especially men- 
tions the fées due the attorney in the same connection with those due 
the clerk and marshal, and requires them to be taxed by the same 
words it requires the fées of those ofticers to be taxed in cases like 
thèse. Rev. St. § 983. 

Now, no book of practice or aceurate writer over describes the trial 
of a cause on its merits as the "final hearing." There was "a su);- 
pœna to hear judgment" and a "hearing," but it is called "the hear- 
ing," noi a "final hearing." 1 Bouv. Diet. tit. "Hearing;" 2 Daniell, 
Ch. Pr. 967-986. Demurrers are "heard," and pleas are set down 
for "hearing" or argument, and exceptions to reports are set for "hear- 
ing," etc.; but the trial on the merits is "the hearing." It may or 
may not be i\i& final hearing, for after it there often corne other hear- 
ings, such as exceptions to the master's report, often more important 
and formidable tlian the other hearings, or on further applications 
for instructions, etc.; so that, strictly speaking, the "final hearing" 
is the last hearing. At least, it eannot be accurately applied to the 
trial on bill and answer, or on bill, answer, replication, and proof, 
and confined to that. But the distinction between final costs and 
interlocutory costs was well established, and may well be supposed to 
bave been in the minds of the législature when dealing with the sub- 
ject of costs. The former are awarded, not necessarily, nor always 
properly, though possibly they are generally, by the decree made at 
the hearing, "upon the bill, answer, replication, proofs, and former 
proceedings had," as the formula goes, for a decree "on the merits," 
as it is called at the bar, and in common parlance. The "final" 
costs may be, and should be, reserved until the very end of the case, 
which often comes after "the hearing," when the matter of costs is 
"finally" disposed of by the court. As an illustration of this dis- 
tinction, the familiar test of a final decree may be referred to, for it 
is often said that a decree is final which adjudges costs. 

It is to be observed that the statute uses the words "on final hear- 
ing," not "for final hearing;" "on a trial by jury," not "for a trial by 
jury;" "ivhen judgment is rendered without a jury," not for a judg- 
ment 80 rendered; and "ivhen a cause is discontinued," not /or the 
discontinuance. But subsequently the phraseology is changed, and 
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■we have/or scire facias, /or each déposition, /or services rendered in 
appeal cases, etc. This shows that the docket fee is gênerai, and the 
tiine wheii it may he taxable is designed to be expressed as "on the final 
hearing," and not a charge for services then and there rendered. 
Eev. St. § 824. - _- _ - - 

Indeed, this act of congress intends only, Ly such phraseology, to 
prohibit interlocutory costs to be taxed for fées paid to attornej's, so- 
licitors, and proctors, as, but for the statuts, they might be. It does 
not prohibit interlocutory costs to be taxed and paid for services of 
clerks, marshals, and comtnissioners, and it is the constant practice 
to allow them, on continuances, the overruling of demurrers, hear- 
ings on the sufficiency of pleas, etc. But as to his attorneys, solic- 
itors, and proctors, the prevailing party must await the final dccrce 
as to costs — and this is not necessarily that deeree made at the hear- 
ing on the merits, for often the deeree for costs cornes long after that — 
and then take a lump sum for ail the services. If his case be at law, 
and there has been a jury trial, $J0; if a judgment without a jury, 
$10; and if a discontinuance, $5. If his case be in admiralty (ex- 
cept in a spécial case meationed in the proviso) or equiiy, always 
$20, whenever the case is "finally heard" as to costs. Tliere is, by 
this construction, no distinction between cases at law or in equity as 
to the rule that only final and no interlocutory costs shall be allowed 
for the attorney. They are ail alike in respect of this, but for obvi- 
ons reasons there are graded fées allowed by the statute in law cases, 
and one sum iu equity or admiralty cases, and this because of the 
comparative différences in the labor of préparation. There could be 
no reason for allowing a fee of Ç5 to be taxed when a lawsuit is dis- 
continued, and none when a bill in equity is dismissed; but good 
reason for allowing $5 in the one case and $20 in the other, if we 
take into view the mère worth of the service. But when we consider 
the rules of law which regulate both courts, as old as the law itself, 
and that section 9S3 of the Eevision adopts those rules in the plain- 
est terms, and constrne the whole statute together in the light of 
the law of costs applicable to the two cases, and remember tlie ex- 
cess of professional labor in equity over law cases, the reason of the 
distinction in amount and the necessity of no distinction in the prin- 
ciple of taxation at once appear. The whole statute then becomes 
consistent in ail things, and aligns itself completely with well-estab- 
lished principles, which are found in the law of costs as the product 
of a most wise and intelligent system of législation, as vénérable and 
binding as any known to our jurisprudence. 

At common law — that is, the most ancient common law — costs 
were not known, but the plaintitï who made a false clamor, and 
either failed to try his case, or, trj-ing it, failed to sustain it, was 
amerced heavily, and the fine went to the kiug as a penalty for his 
invasion of a court of justice. It was the same if he took a nonsuit. 
17 Amer. Law Eeg. (N. S.) 693, and authorities above cited. 
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I shall not take spaee to trace the législation for courts of lavv- 
•which, from the earliest statutes of Marlbridge (A. D. 1267') and 
Gloucester, (A. D. 1278,) will be found a complète parallel to the 
législation I am about to cite in respect to costs in equity, and which, 
by constantly increasing severity, sought to discourage false suits by 
giving a défendant full costs against a plaintiff who failed in his 
action, and was espeeially severe on one who discontinued his suit, 
or was nonsuited for his own default without a trial; thèse costs to 
the défendant taking the place of the former fine to the king. 2 Tidd, 
Prac. 970 et seq.; 2 Bl. Comm. 439; 3 Bl. Comm. 188, 357, 399, 
451; 17 Amer. Law Eeg. 693. 

Mr. Beames, who wrote a little before our equity rules were pro- 
mulgated of the practice as it was then understood, gives an intel- 
ligible account of the gênerai principles on which a court of equity 
acts in giving or withholding costs ; and according to thèse principles, 
as I hâve endeavored to show, we are bound to détermine the ques- 
tions on this motion, for it is now for the court to décide whether 
thèse défendants are entitled to bave costs, and if so, what costs, 
taxed as "recoverable by law" in favor of the prevailing party, for 
sums presumably already paid by them to the clerk, marshal, and 
soliciter, or for which they are liable to thèse persons. Eev. St. § 
983. 

It is within the discrétion of the court to give or withhold them on 
either side, or to give some and withhold others, or to divide them, 
not arbitrarily, but according to the practice known to courts of 
equity and found in the authorities on the subject. This author tell? 
us that the statute of 17 Richard II. c. 6, (A. D. 1394,) was the very 
foundation of costs in equity, and it enacts : 

"Forasmuch as people be compelled to corne bet'oretlie king's council, orin 
the chancery, by writs grounded upoii untrue suggestions that the chancellor 
for the time being, presently after that such suggestions 6e ditly found and 
proven untme, sliall hâve power to ordain and award damages according to 
his discrétion to him whieli is so troubled undulv, as before is said." Beames, 
Eq. Costs, 4. 

It is uoticeable that the very question we hâve in this case arose 
on this statute, and Lord Coke gave it as his opinion, citing some 
décisions in the Year Books, that, on the strength of the words itali- 
cized in the above extract, costs were not taxable unless the case was 
trîed, and therefore were not recoverable upon dismissal or demur- 
rer. Beames, Ch. Costs, 0, and note; 2 Comyn, Dig. 426, "Costs." 
Subsequently Lord Hardwicke refused to recognize the force of this 
construction, or that the powers of the court were limited by this 
statute, and claimed that always and without its authority the court, 
"from conscience and arhitrio boni vir'i, as to satisfaction on one side 
or otber, on account of vexation," decreed costs. Id. 8; Burford v. 
Lenthall, 2 Atk. 551. 

The statute of 15 Henry VI. c. 4, recited that "divers persons were 
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greatly vexed and grieved by vïTits of suhpœna," and enacted that 
"surety be found to satisfy the party so grieved and vexed, for his 
damages and expenses, if so be that the matter cannot be made good 
whieh is coutained id the bill." Beames, Ch. Costs, 7. Owing to 
the construction of the earlier statutes above mentioned, costs were 
not taxable on dismissal except at 40 shillings, unless by spécial order 
for further allowances in particular cases, until the statute of 4 Anne, 
c. 16, § 23, (A. D. 1706,) "for preventing vexatious suits in courts of 
equity," which enacted "that upon the plaintiff's dismissing his own 
bill, or the defendant's dismissing the same for want of proseeution, 
the plaintiff in such suit shall pay to the défendant or défendants 
his or theivfull costs, to be taxed by a master." Beames, Ch. Costs, 
85. This act not applying in terms to a dismissal at the hearing, 
the plaintifïs, in order to évade the effect of this législative provision, 
adopted the plan of setting the case down for hearing on bill and 
answer, and then having the bill dismissed with 40 shillings costs; 
'whereupon, on April 27, 1748, Lord Hardwicke made a rule of court 
which déclares "that when any cause shall be brought to a hearing 
on bill and ans\ver, and such bill be dismissed, this court may and is 
at liberty to direct and order such dismission to be either with 40 
shillings costs, or with costs to be taxed by a master, or without costs, 
as the court, upon the nature and merits of the case, shall think fit." 
Beames, Ch. Costs, 86. 

This author, in other places above referred to, shows conclusively 
that everything was done, by législation and by the praetice of the 
court, to give a défendant full costs when the plaintiff dismissed his 
bill ; and this législation was continued to the latest statutes long af ter 
he wrote, as will be seen by référence to the other writers above cited. 

Now I cannot think that upon an implication based on what I hâve 
endeavored to show was a somewhat loose and untechnical use of two 
words — "final hearing" — in fixing the amouiits to be taxed as costs, 
we are to repeal ail this législation which is a part of that law to 
which section 983 of the Eevised Statutes and equity rule 90 refer us 
for the principles upon which we are to proceed "where by law costs 
are reeoverable in favor of the prevailing party." It is contrary to- 
ail the canons of construction to do this, and is merely sticking in 
the bark of one phrase used in the statute to the neglect of the rest 
of it. 

A plaintiff, as will appear by the authorities cited, cannot dismiss 
bis bill without a hearing by the court, nor without its order. This is 
especially so when he asks to dismiss "without préjudice," as was 
done in some of thèse cases. And, while it is quite a matter of course 
to grant the order, it is not absolutely so, and it will not be done 
wbere the défendant bas acqnired the rigbt to object. StevcnsY. The 
Railroads, 4 Ped. Rep. 97 ; Booth v. Leycester, 1 Keene, 247; S; C. 15 
Etig. Ch. 247; ■ 1 Daniell, Ch. Pr. 790. The passing of this order is 
done oo a "hearing," to ail intents and purposes, and it is a "final" 
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hearing în any pi-ôper iisô of that term. The great controversy bas 
been whether such a dismissal, wliere there is no réservation of a 
right to sue again by taking the order "withoufc préjudice," is a bar 
to a second suit. Dnder the old law it probable was not, but this is 
not certain; and by a comparatively récent order of court (promul- 
gated A. D. 1852, since our equity rulcs) it is declared that when- 
ever a party voluntarily dismisses bis bill it shall bave, without an 
order to the contrary, ail the force and elïect of a détermination on the 
merits. This settled the controversy on the subject in a way that is 
wise and just, whether binding on us or not. Stevens v. The liailroads, 
svpra. I refer to this to show that, in the state of the law on this 
point, it is by no means certain that congress, when it used the words 
"final hearing," did not intend to provide as much for cases dismissod 
like thèse as for cases dismis'ed in invita at the hearing. 

Until this act of 1853 our own législation was quite barren on the 
Bubject of eosts. It is not necessary to go into it at length for that 
reason. Its gênerai eiïect is stnteJ in the cases of The Baltimore, 8 
Wall. 377, 3lil; Costs in Civil Cases, 1 Blatehf. 652; District Attor- 
ney's Feea, Id. G47; The Liverpool P/icIcet, 2 Spr. 37; Ilathniray v. 
Roach, 2 Wood. & M. 63; Jciman v. Stewart, 12 Fed, Rep. 271, and 
other cases there cited. 

The gênerai resuit was that, except during a short time of tempo- 
rary statutes making partial re.'^nlations, and some statutes applying 
to spécial cases, the fédéral courts were left to foUow the state prac- 
tice in cases at law, and the gênerai equity practice in cases in that 
court until this act of 1853 was passed. One of thèse temporary 
statutes is, however, of great value in support of the views hère ex- 
pressed. Mr. Justice Nelson says that long after it expired it con- 
tinued, without objection, to govern the taxation of costs, until the act 
of 1853 was passed. It was, no doubt, the model used in construct- 
ing the act of 1853. Its first sections were confined to regulating 
costs in admiralty cases. ïiie "counselor or attorney" was allowed 
"the stated fee for drawing and exhibiting libel, etc., in each cause 
three dollars; drawing interrogatories three dollars; and ail other 
services in any one cause three dollars." 

It then proceeded to enact: 

"Sec. 4. Tliut tliere be allowed md trtxerl in the snpretne, circuit, and dis- 
trict courts of the United Stntes, i-nfumi- of the parties obtaining Judipnenls 
<Aeret/i, sucli coiupeiisation for tiiiîir truvel and atteiidimee and for attoriieij's 
and cotmsdor'.^ fétu, except in the disti-.ct cnurts of adminilty and maritime 
jiirisdiction, us are allowed in tlie siiprenie or supeiior courts of the respect- 
ive States." Act, 17i}J, c. 20, § 4, (1 St. ut Large, 3J3;) Act 179o, c. 11, (Id. 
451.) 

The act of 1S53 was intended, in my jndgment, to express precisely 
what this section of the act of 1703 enacted as to attorney's and 
counselor's fées, but to fis the amounts in ail cases of law, equity, 
and admiralty, to confine its opération io final eosts, and exclude any 
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allowance for attorney's fies on interhcutory judgments ; and left the 
principles of taxation to be governed by the law of costs as under- 
stood- in courts of law, equity, and admiralty, respectively. Act 
1853, c. 80, (10 St. 161.) 

It must be conceded that the acfc is, in respect of the fées for at- 
torneys, somewhat obscure, and the décisions hâve not been uniform. 
In Peterson's Ex'rs v. Bail, 1 Cranch, C. C. 571, (A. D. 1809,) when, 
however, the act of 1796, above referred to, had expired, it was held 
that where a bill was dismissed after answer filed, a lawj'er's fee 
should be taxed. The court cites a Virginia statute, the effect of 
which I cannot ascertain. In Dedekam v. Vose, 3 Blatchf. 77, (S. C. 
Id. 153,) it was held that the attorney's fee could not be allowedupon 
interlocutory or collatéral proceedings, and only upon an actual con- 
testation of the case upon the merits, and that it could not be taxed 
twice in the same case, — iirst on final decree against the principal, 
and afterwards on another decree againat the sureties. Nor can it 
be taxed more than once when a case has been twice heard, as before 
and after appeal. Troij Fuctory v. Corning, 7 Blatchf. 16. 

In Hiiyford v. Grïffiths, 3 Blatchf. 79, an appeal in admiralty was 
dismissed before the hearing, but on motion of the adverse party, 
and it was held the docket fee was taxable "on a final disposition of 
a cause on the calendar," which is preeisely the ruling I make in 
thèse cases. There was no "hearing" in any sensé in which thèse 
cases were not heard ; certainly not any "final hearing" exeept in the 
same sensé thèse cases were fiually heard. 

In Goodyear v. Osgood, 13 0. G. 325, it was held that "wherever a 
final decree is entered by the court in an equity cause, after replica- 
tion filed, for the purposes of taxation of the docket fee this is to be 
considered as the 'final hearing' referred to in the Kevised Statutes, 
§ 824." The cases were dismissed on motion of the complainants 
after an interlocutory decree in another case settling the rights of 
the parties. As I understand the case, it supports the ruling made 
hère, since the replications in thèse cases are, for reasons already 
stated, considered as filed; and the disposition made of that ruling 
of Jadge Shepley's by the adverse case of Coy v. Perkins, 13 Fed. 
Rep. 111, is not quite satisfaotory. It certainly cannot be material 
what motive influenced the pîaintiff to dismiss, — whether because of 
an interlocutory decree in another case, or for other reasons. If he 
dismissed vohmtarily, as he certainly did in the two cases mentioned 
in the report of the facts, which were not included in the stipulation 
as to the case against Davis in which the interlocutory decree was 
rendnred, tht-re was no "final hearing" as those words are interpreted 
in Coy V. Perkins, supra. 

The construction plaeed on the opinion in Goodyear v.Osgood, supra, 
by Coy V. Perkins, svpra, seems to be that if the pîaintiff dismisses 
beeaiïse he concludes for himselt be cannot succeed, the docket fee is 
not taxable; but if the court has convinced him by an interlocutory 
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decree in anothèr case— to abide which he isnot bound byany stipu- 
lation — that lie cannot sncceed, the docket fee is taxable. But Judge 
Shepley does not, I think, place bis judgment on that ground. In 
addition to wbat bas been already qnoted be says , "In tbe taxation 
of costs final hearing is to be considered as the submission of a cause 
in equity for the détermination of the court, so that the case may be 
finally disposed of upon bill and answer, or bill, answer, and replica- 
tion, or upon pleadings and proofs, or otherwise after the case is at is- 
sue." ' He evidently regards any dismissal on the plaintiiï's applica- 
tion after issue as a "final hearing." It illustrâtes the confusion in 
■which we are involved wben we undertake tointerpret "final hearing" 
by the faetitious circumstances attending tbe disposition of the particu- 
lar case, and when we must inquire into the motives with which a 
plaintifï is actuated when he makes bis motion to dismiss his own case. 

The opinion by Mr. Justice Clifford mentioned in the report of 
Goodyear v. Osgood, supra, aud in Coy v. Peridns, supra, was oral, and 
bas never been, the clerk at Boston informa me, reported. We can- 
not saj' on what reasoning he ruled, nor precisely the state of tbe 
case. It only appears that the bill was dismissed "by agreement of 
parties, with costs," and he beld the docket fee not taxable. 

In The Bay City, 3 Fed. Eep. 47, the fee was held taxable on a 
dismissal in admiralty after proof commenced, but witbout any judg- 
ment by tbe court. Tliere the accidentai circumstance that proof 
had been beard constituted "a final hearing," but the court cited 
Hayford v. Griffiths, supra, somewhat approvingly. In Strafer v. 
Carr, 6 Fed. Rep. 46G, and in Himtrcss v. Epsnm,!^ Fed. Eep. 732, 
it was held that when there was more than one "trial before a jury" 
only one docket fee is taxable, because, as was said by Judge Swing, 
until there is a verdict and judgment the case is not finally disposed 
of, and it is only on such a disposition that the right to tax tbis item 
of costs accrues. In other words, interlocutory costs for tbe attor- 
ney's docket fee are not allowed ; yet, on tbe strict letter of the stat- 
ute, there was "a trial before the jury," even wbere there was no ver- 
dict; but it was beld upon the wbole statute that one fee only is to- 
be taxed, and tbis on the final disposition of the case. The learned 
judge says tae fee is not given "in proportion to the labor performed," 
and it seems to be introducing a very uncertain élément of construc- 
tion into the statute to cast about and see wbat vras donc in each 
case, and the ebaracter of the performance, in order to détermine 
whetber there was a final hearing or not. It would impose on the 
taxing officer the neeessîty of taking proof nliiinde the record to see 
bow much of a hearing there was, .wbat counsel did, and what the 
court did, and such other matters of fact as would enable bim to dé- 
termine whetber there was a' "final heairing;" and in the end, as the 
adjudicated cases show, there would be great disagreement as to 
what constituted a "final hearing," and the effect of varying circum- 
stances on tbe question.- / . : 
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But in Schmieder v. Bnrney, 7 Fed. Eep. 451, per contra, it was 
held that where there was in the same case more than one "trial 
before a jury" a docket fee was taxable for each trial. In Oshorn v. 
Osborn, 5 Fed. Eep. 389, there was no question of eosts, but the 
■words "final hearing," as used in the removal aets, were construed 
net to include an equitj' case -where the évidence was heard and case 
submitted on questions of fact to a jury, but the jury disagreed. Yet 
in some of the cases on this statute as to costs this would be held 
conclusive évidence that there was a "final hearing," although the 
plaintifï voluntarily dismissed before the court could decree against 
liim. In The Alert, 15 Fed. Eep. 620, on the same construction 
which I hâve placed on H ay for d v. Griffiths, supra, it was held in a 
proceeding in re??i, where the vessel was arrested and the case entered 
on the docket, but subsequently dismissed on application of the 
libelant on payment of costs, that this was a "final hearing." It was 
there said that the ground of the décision is that "granting an order 
whieh disposed of the cause was a final hearing," aud that whenever 
an order of the court is necessary to dispose of the case, the hearing 
thereon is deemed to be a "final hearing." This seems to me to be 
the only just construction of the statute, and relieves us of that un- 
certainty before pointed out which arises when we départ from it.' 

The cases of Coy v. Perkins, supra, and Yale Lock Co. y. Calvin, 14 
Fed. Eep. 269, are directly opposed to thèse views, and hold that 
where the plaintiff voluntarily dismisses his bill this docket fee is net 
taxable; but I am constrained, for the reasons given, to respectfùUy 
dissent from that ruling, and adopt that made in the other cases 
which hâve been cited holding the fee taxable. 

This conflicting and indeeisive attitude of the àdjudged cases, and 
the fact that the question has often troubled the taxing officers of 
this court, induced me to take the first occasion when it has been 
presented hère for judicial décision to give the subject a careful in-, 
vestigation, and this must be my apology for the undue length of this 
opinion. 

Nothing less than a conviction, founded on thorough considération, 
would justify my judicial judgment when it dissents from any of my 
brethren who hâve adjudicated the question. 

Overrule the motion. 
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Gaines v. City of New Orléans.^ 

{Circuit Court, E. D. Louisiana. 3Iay 3, 1883.) 

1. Eqdity Juiîisdiction. 

A bill for a discovery lies, even wlien the action to be supported sounds in 
fort. 

■A. SAÎtE— ACCOUNTING— RbNTS AND PjiOFITS OF lÎEAI, EsTATB. 

In a suit for an accounting as to the rents and prolits of rcal propcrty for a 
period of 45 year.-!, which must le talion accord ng to tlie laws of Louisiana, 
and wlierein tlie défendant must be cliargcd witli the rents and proli'ts wh.cli 
liave be. n, or ought to liave been, annually reeeivtd, and crtd.ted witli tbe 
yearly expendilures for réclamations, impiovements, and taxes; and wlien 
such an account lias référence to liundreds of lots of ground,— it is of a most 
complex and involved cliaiacler, winch could not be deait withupon a trial at 
]aw at MU priU", and the coniplexily of the account is, thcrelore, a ground of 
equity jurisprudence. 

3. Samk. 

In a case -where llie coraplainant h.Qs recovered judgment agninst several 
hundrud actual tenants for rents and profits for varying portions of a long pe- 
riod, and ihose tenants are insolvent, and the défendant is the warranter of ail 
those tenants, and whatever they owe the coniplauiant the défendant owes to 
thein ; and when the défendant is not only a warranior, but a warranter in 
bad faith, who has enriched herself by purchasing in baU fa th the complain- 
ant's propertyand selling it at a large profit, — the cx)mplainant, having nore.n- 
edy at law ûpon Ihis warranty for want of privity, has a right of action in 
equity. 

Uiddlev. Mandeville, 5 Craach, 322. 

4. Samt;. 

Equity wlU not allow a party, ultimately liable, to kcep, for liis own advan- 
tage, an intermediate and insuivent party In possession, who is, in return, re- 
sponsible to the lawful owner, and tliereby enrich himself out of the property 
of that owner thus dispossesj^d, and escape liability to him for want of a mode 
of action. 

5. KKKrs AND Phofits. 

According to ail the authorittes, hotli under the common law and the law of 
Louisiana, a suit for lenis aud profits could Uoi navu lc^-u uroug^t until li*e 
complainant had recovered pos.aession. 

Gaines v. jS'eic Orleatts, lô Wall. UJJ. 

6. EjiiCtment — TiiOsr. 

In an ejcctment hil] against a party holding by an adverse tftle, thcrc could 
lie no trust raisud up as to tho piice received oy iiim in case ol sùfc. 

7. Pc-SEssoit IN Bad Faitii. 

Tiiepossesjor in bad faith is bound to surrender the thing immeJialc'y ; and 
the sjll^r and warrantor, who tooli and couveyed in bad fa.tb, i.s bound forth- 
with to resîore the pri. e to his vendee, and to acquit, i. e., disçharge, for him 
his liabil.ty to the owner for fruits, w.thuut suit or condeiiinatlon. 

8. Same. 

lie who, with a motive to deprivc another of that which he Unows Is justly 
that other's, e:nploys the prucess and inachinery of tl e courts, is under obliga- 
tion to satisfy ail damages wu ch that other ihereby sulîers. The damages 
spriniring from the icgitimale e.\ero.se of légal rîghis, even when Ihere js an 
absente of malice, and thcru i.= good faith, must, ascording to Ihe settled law 
of Louisiana, at least place the injured party in the situation in whivhhe wou.d 
hâve been if the disturbance had not taken place. 

9. WaTÎHANTT and WAItEANTOR. 

The warra'itor is, by the settled jurisprudence of Lou'sîana, the renl défend- 
ant. The judgment is binding upon the warrantor il he lias ueej cuUod in 
warrant^-, or he is appriscd of suit having been brought. 

ir.epciled bj- Joseph P. Hornor, Esq , of ttie New Orléans l/ar. 
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10. Same— Bad Faith. 

Wliere a party had, in bad faith, enf ered upon tlie property of another and 
ior an enormoùs price ($000,000) sold and conveyed it with warrauly, and to 
avoid his liability as vendor and warranter, i. e., to escape being compelled to 
return to his veiidee the price, and repay the fruits whicli the evicled vendee 
woiild be required to pay to the owner, in bad faith, hinders the restitution of 
the land and its fruits to the owner, and liceps tlie owner from reoovering pos- 
session for a period of 50 years, the owner can rccover for the rents and profits 
from the pai-ty liinderingas a construetive possessor. 

11. Rents akd Piiofits. 

In ascerîaining tlie rents and profits of real estate, where.tlie disseizin and 
possession liave licen in bad faith, the account must include not only the rents, 
revenues, and values for use actually received, but aiso tliose which tlie évi- 
dence shows would hâve hcen received with ordinary good management. 
Since the law requirea the court in such a case to décide from évidence ex- 
trknsic to tlie actual receipts, satisfactory évidence may be found in the rents 
for the very perioU in question actually deiived from numerous other lots, ad- 
jacent, similarly ailuated, and no better capacitatcd, and from ground rents 
during and for the same period. 

Funtchar.'raiii li. H. v. Currollton R. É. 11 La. Ann. 2.13,259. 

McGary v. City of Lafayelte, 12 Rob. (La.) 668 ; 4 La. Ann. 440. 
X2. Same. 

The hurden which bad faith places upon the défendant, accnrding to the 
civil law and the jurisprudence of Louisiana, wnile it sliould le.id to theassess- 
ment of uo damages or compensation beyond those actually sulîered, rcquires 
the court to adopt conclusions fully warranted hy évidence, though, through 
the fault of the défendant, it bc derived in part from the rents and profits of 
other property adjacent and similarly situated, and no better cajiacitatcd. 
13. Sasie. 

An account tor rents and profits elijuîd be taken anrts'atefl as follows: The 
rent or income sliould be ascertained for each year separately, and upon Jhe 
amounl so ascertained for each year interest should be corapuied down to tlie 
time wl?wi the accountcloses, so that there may be interest upon each yearly 
sum la.ling due, but no interest upon interest. 

Gaines v. New Orléans, 15 Wall. 6U4. 

Wm. Rced Mills and Alfred Goldthwaite, for complainant. 

J. li. Beckivith and E. H. Farrar, for défendant. 

BiLLiNGS, J. This cause is before me on a submisaion for a final 
decree upon bill, answer, replication, exhibits, and dépositions, and 
upon exceptions to the report of the niaster. Ttiere can beno doubt 
but th:it this cause is one over which a court of equity must take ju- 
risdiction. It is an incident, and, in its nature, a supplemental 
proceeding, to a litigation as to.'the heirship and title of the com- 
plainant to certain real property, which bas becn conducted in this 
court between the parties hereto for upwards of 40 years, and al- 
ways upon the equity side of the court. It is a suit for a discovery 
as to the means whioii bave been employed by the défendant through- 
out this long period to prevent and hinder the complainant from re- 
covering possession of this real property. See Comyn, Dig. "Chan- 
cery 3 B 1," where it is laid down that a bill for discovery lies even 
when tlie action to be supported sounds in tort. It is a suit for an 
acoounting as to rents and profits of tbia real property for the period 
of 45 years, which must be taken according to the lawsof Louisiana, 
and in whioh, therefore, the défendant must be charged with the 
v.l7,uo.i — 2 
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rents and profits which hâve been or ought to hâve been annually 
received and credited with the yearly expenditures for réclamation, 
improvements, and taxes, and that, too, with référence to hundreds of 
lots of ground. It is an account, the correct statement of -which by 
the master occnpies 300 pages, and upon which the record shows he 
has been occupied almost three years. It is, therefore, an account 
of a most complicated and ramified character, which could not be 
dealt with upon a trial at law at nisi priits. 

The fact that the constitution of the United States guarantics to 
ail suitors in common-law cases, where more than $20 is involved, a 
trial by jury, should insure précision on the part of courts in discrim- 
inating as to the proper character of causes, bat cannot change the 
answer to the question as to whether a cause is of équitable cogni- 
zance. That must dépend upon whether it be such a cause as the 
English court of chancery would hâve taken cognizance of at the 
time of the adoption of the constitution of the United States. 

The case of Root v. Ey. Go. 105 U. S. 189, relied on by défendant, 
by no means excludes this case from the equily courts. On the con- 
trary, while it holds that where there is no élément of trust, and 
where there are no other spécial circumstances which would author- 
ize jurisdiction in equity, an action for an account is an action at 
law; it adds the express réservation (page 216) that "an equity may 
arise out of, and inhere in, the nature of the account itself, if it render 
a remedy in a légal tribunal difficuU, inadéquate, and incomplète." 

In mpp y.Babin, 19 How. 271, there is the same exception made. 
That was a suit for a naked accounting as to rents and profits. 
There were no equity features. 'The cocrt in deelining junsdiction 
(page 279) says: "Toauthorize jurisdiction it must appear that the 
courts of law could not give a plain, adéquate, and complète remedy;" 
and that that oase did not show tiiat justice could be administered 
with less expense and vexation in a court of equity than in a court of 
law." 

In Ex parte Bax, 2 Ves. Sr. 388, Lord Hardwicke said: 

"In an action at law an account is to.be taken by auditors. Inrteed, wliere 
the auditors hâve talcen tlie account, and on oharging and (lischarging the 
items issues may be joined, and so inany issues then may be tried, actions 
at law, therefore, for accounts are so few because so long time is required." 

In O'Connor v. Spaight, 1 Schoales & L. 309, Lord Ee:)ESdale said, 
(this was an action for an account by a landlord against a tena.it 
for rent :) 

" The giound on which I think tliis is a proper case for equity is that the 
account lias becorae so complicated that a court of law would be incompétent 
to examine it upon a tritil at nisi prius with ail neccessary accuracy. * * * 
TJils is a principle on which courts of equity constantly act by taking cogni- 
.zance of matters which, though cognizable "by courts of law, are yet so in- 
volved with a complex account that it cannot properly be taken at law." 
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In Corporation of Carliste v. Wïlson, 13 Ves. Jr. 278, Ibe lord clian- 
cellor (Erskine) says : 

"The principles upoii wliicli courts of equity originally entertained siiits for ' 
an account when a party liad a légal title, is tliat, though lie might support a 
suit at law, a court of law eitlier cannot give a remedy, or cannot give sa ■ 
complète a remedy as a court of equity." 

In Weymouth v. Boyer, 1 Ves. Jr. 424, Mr. Justice Bdller, sit- 
ting for the chancelier, (Lord Thuelow,) says : 

" We hâve the authority of Lord Hardwioke that if a case was doubtful, 
or the remedy at law difflciM, he would not pronounce against the equity ja- 
risdiction. 'l'he same principle lias been laid down by Lord Batiiurst." 

In Fowle v. Laivrason's Ex'r, 5 Pet. 495, the suprême court says: , 

"In ail cases in which an action of accoùnt would be the proper remedy at 
law, the jurisdiction of a court of equity is undoubted. In transactions not ' 
of the peculiar character of those in this case, great complexity ought to exist . 
to give jurisdiction." 

In Barber v. Barber, 21 How. 591, the court says: 

"It Is not enough that a court of law also lias jurisdiction; the remedy at 
law must be as practicable and efficacious to the ends of justice and its prompt 
administration to exclude." 

In Mitchell v. Great Works Manvf'g Ce. 2 Story, 653, Justice Stort, ' 
overruling a demurrer to a bill for an account, says: "Considering 
the complications and changes of interest, the claims cannot be ade- ' 
quately examined except in a court of equity." 

In Nelson v. Allen, 1 Yerg. 372, the covrt say : 

"It is contended by the défendants that, as the plaintiff's title is a pure 
légal title, he bas a remedy at law for the mesne profits, and tliat, if his bill 
liad been demurred to.it would liave been dismissed. Tins position is whoUy 
gratuitous, unsupported eitlier upon principle or authority. It bas been over- . 
looked by them that courts of equity bave concurrent jurisdiction with courts . 
of law in cases of account." 

See, also, Judge Whyte's review of the English cases at page 373. 

"So there shall be an account in equity for mesne profits." Gomyn, 
Dig. "Chancery 2 Al." "But not till possession bas been recovered, 
as trespass will not lie at law for them till then." Comyn, Dig. 
"Chancery 2 A 2." 

"Equity will decree an account of rents and profits whenever the 
account is intricate and complicated, and therefore not easily ad- 
]usted at law. And this holds not only where the matters grow ont 
of a privity^of contraôt as between landlord and tenant, but in many 
cases of adverse and conflicting claims." Holc. Eq. 85. See, also, 1 
Mad. Ch. 868 ; Cooper, Eq. PI. 134; Ludlow v. Simond, 2 Gaines' Cas. 
40, per Thompson, J. ; Knotts v. Tarver, 8 Ala. 743; and PrinlupYl' 
Mitchell, 17 Ga. 558. " . ^ ■ : ■••' 

From an early date equity decreed an account of mesne profits ' 
*^hen there were particular circumslauces which involve an equity.-' 
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By tbe lord keeper, in Tilly v. Bridges, Prec. Ch. 252. Tins excep- 
tion includes ail cases which involve an equity which cannot be made 
available at law. 1 Fonbl. Eq. marg. pp. 14 and 15, and note, (4th 
Am. Ed. by Laussat.) If the recovery of the demand had been un- 
conscientiously obstrncted, that of itself eonstituted an eqiiity. Cur- 
tis V. Ciirtis, 2 Brown, Ch. 633, per Sir Lloyb Kenïon, afterwards 
Chief Justice and Lord Kenyon. 

The gravamcn of the bill of complaint is that the défendant, 
by her direct efforts, persisted in mala fide, has kept the complain- 
ant out of possession for 47 years, and until any remedy by an ac- 
countat law is practically impossible. Tliis allégation alone, accord- 
ing to the principle laid down in Pulteney v. Warren, 6 Ves. 73, would 
give jurisdiction. 

Bat there is another distinct ground of equity jurisdiction bere. 
The complainant has recovered judgment agaiust several hundred 
actual tenants for rents and profits for varying portions of this long 
period. Thèse tenants are insolvent. The défendant in this action 
is the warranter of ail those tenants, and whatever they owe the 
complainant the défendant owes to them. The défendant is not only 
a warranter, but she is a warranter who has enriched herself by pur- 
chasiug in bad faith the complainant's property and selling it at a 
profit of $500,000. This sum she bas retained, and has had the use 
of since the year 1837. Tlie complainant has no remedy at law upon 
this warranty from want of privity. Equity, therefore, gives her a 
rigbt of action. This case is, in principle, the case of lîtddle v. 
Mandeville, 5 Cranch, 323, where "an indorser of a promissory note, 
who had been adjudged to hâve no remedy at law agamst a remote 
indorser, was held to be entitled to raaintain a suit in equity against 
him, on the ground that the défendant, as the origiral indorser of 
the note, was uitimately responsible for it, and that equity would de- 
cree the payment to be made immediately, by the person uitimately 
responsible, to the person actually entitled to receive the money." 
Page 329. 

It is but another application of the principle laid down by Mr. 
Story in his Equity Jurisprudence, § 687, that where an owner and 
lessjr would hâve no action at law against an under-tenant upon bis 
covenant for rent, still, if the original tenant was insolvent, equity 
would give the owner a direct action against the under-tenant. The 
reason assigned by Mr. Story is that the under-tenant should not be 
permitted to enjoy the prolits of possession without accounting to 
the original lessor, because, if the original lessee had paid, he would 
hâve had a remedy over against the under-tenant. 

It is but another application of the well-settled principle recognized 
in the familiar case put b«; Chief Justice Marshall, Id. 5 Cranch, 330, 
of a right cf action by a créditer of an estate against the legatees of 
his debtor. "If," says Chief Justice Marshall, "doubts of his right 
to sue in chancery could be entertained while the executor was solv- 
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ent, none can exist after he has become insolvent. Yet the créditer 
would hâve no légal claim on the legatees, and could maintain no 
action at law against them. The right of the execntor, however, 
may in a court of equity be asserted by the créditer, and as the lega- 
tees would be ultimateiy responsible for his debt, equity will make 
them iiamediately responsible. 

The principle hère to be invoked, and which is controUing, is that 
eqirfty will not allow a party ultimateiy liable, for his own advantage, 
to keep the owner out of possession, and an intermediate and insolv- 
ent pa^^ty in possession, who is, in turn, responsible to the lawful 
owner, and thareby to enrich himself out of the property of that 
owner, thus possessed, and escape liability to him for want of a mode 
of action. 

Tbis principle ïs laid down 'lu broader terms by Lord Justice Tcr- 
KER in the case of the Emperor of Austria v. Day d Kossuth, 3 De G., 
P. & J. (64 Eng. Ch.) 217, thus: 

"ïhe highest authoiity upon the jurisdiction of this court, lïi erunnerating 
the cases to whicli tlie jiivisJictioii of this court extends, mentions CHses of 
thisolass wliere t!ie pi-inoiples of law by vvhich tlie onlinary courts are guided 
give no right, but upon prinuiples of universal justice the judicial puwer is 
necessary and the positive law is silent." 

The conclusion, therefore, is unavoidable that this suit is properly 
brought as a suit in equity: 

(1) Because, as a bill for discovery of the participation of the de- 
fendant in, and her advantage from, the provoking and maintaining 
a litigation which, commenced in bad faith, has, upon varions pre- 
texts, been made to keep the complainant out of the enjo^-ment of a 
large inheritance for 47 years ; and, 

(2) Because, -whether the bill of complaint be viewed as an inci- 
dent to a litigation which has lasted in a court of equity for half a 
century, calling for an account for rents and proSts for that -whole 
period, as to a vast number of separate lots, and calling for a dis- 
tinct and detailed statement of account for each lot, under a System 
of law by which, on the one haind, tbe annual profits or value for use, 
and on the other hand the yearly disbursements for améliorations 
and taxes, must be ascertained and stated, and where it is made to 
appear that this exhaustive complexity is altogether due to the.hin- 
«icances which bave been interposed by the défendant; or whether 
tfae bill of complaint be viewed as leveled at a défendant who, under 
an obligation to indemnify a possessor in case of éviction, and for 
the purpose of retaining an enormous priée unjustly obtained, and 
avoiding a liability for fruits which must be rendeied to the real 
owner upon her recovery of possession, has, direct y as well as 
through that possessor, by ail manner of légal artifices, in bad faith, 
kept that owner out of possession of her own, that possessor having 
no means wherewith to respond to the owner when evicted and ad- 
judged to deliver up the property witli its fruits, — whether the bill of 
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complaint îs viewed with référence to either of the distinct grounds 
■which it présents for équitable jurisdiction, — a fortiori, if it be viewed 
with référence to ail, — it states a case over which a court of equity 
bas undoubted cognizance. 

As to tbe cause upon the bill, amended bill, answer, pleas, and 
proofs. The averments of the bill which it is necessary to consider 
are as foUows: That the complainant was the legitimate daughter 
of Daniel Clark, and by his last will and testament (will of 1813) 
became his universal legatee and inherited the property known as 
the Blanc tract, which is set out in the bill by metes and bounds; 
that in the year 1834 the First Municipality, a corporation whose 
property and liabilities were, by the amended charters, transmitted 
to the présent city of New Orléans, fraudulently obtained possession 
under a pretended title of the said Blanc tract, and in the year 1837 
divided it into squares and lots, and for a price exceeding $400,000 
conveyed it to a multiplicity of grantees, who, by mesne conveyances, 
granted in parcels and subdivisions said tract to tenants, who, as 
well as the original and intermediate grantees, took in bad faith. 
The bill further avers an éviction and recovery by the complainant 
against thèse tenants for the entire tract, and for fruits for portions 
of the time of disseizin; their insolvency; that the défendant is a 
warrantor of ail said tenants; was notified, and, in fact, made the dé- 
fenses in the suits terminating in the judgments for éviction and for 
fruits; that a separate suit for a portion of this tract was commenced 
and maintained against the défendant, in which ail of the facts and 
propositions of law relating to complainant's title and the liability 
and wrong-doing of the défendant were judicially determined; that, 
in spite of the requests of the tenants to surrender to the complain- 
ant, the défendant compelled them by threats to allow her to con- 
tinue the défenses; that, as a final resort, when the rights of the 
complainant had been, after 35 years of litigation, fully established 
by the probate of the spoliated will of Daniel Clark, by the suprême 
court of this state, and by the complète establishment of the rights 
of the complainant to this property, as against the défendant, by de- 
crees between thèse parties by the suprême court of the United 
States, the défendant, in the year 1867, caused a suit to be insti- 
tute(^ for the pretended purpose of revoking the probate of the will 
of Daniel Clark, and thereby delayed and hindered the complainant's 
recovery for a further period of 10 years; that ail this delay and 
hindrance has been caused by the défendant alone for the purpose of 
enriching herself by thereby saving herself from her ultimate lia- 
bility upon her warranty for the return of the price and for fruits 
and revenues ; and upon thèse averments the complainant demands 
judgment against the défendant for the rents which were received, 
and which ought to bave been received, and which the complainant' 
would bave received but for the alleged long-continued and enormoua 
wrong of the défendant. 
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The défenses containod in the answer of tbe defélilant are, in sub- 
stance, a déniai of tlie bill, as well as (1) plea of prescription of one, 
two, and three years; (2) good faith of the défendant; (3) réduction 
of amount alleged by the bill to hâve been received for the property 
at public auction; (4) collusion in the case of Gaines v. Heniien; 
(5) déniai of insolvency of the tenairts; (6) plea that the judgment 
in the case of Gaines v. City of New Orléans is such an adjudication 
as preeludes complainant from bringing this suit; and (7) irregular 
and fraudaient character of some of the judgments in the Aguelly 
and Monsseaux, i. e. the possessory, suits. 

I will consider thèse défenses seriatim: 

(1) Proscription. This is a suit which, according to ail authori- 
ties, both under the common law and the lawof Louisiane;, couldnot 
hâve been brought until the complainant had recovered possession. 
Gaines v. City of New Orléans, 15 Wall. 633. Her judgments in the 
Agnelly and Monsseaux cases, wherein she recovered judgment for 
possession and for partial fruits, were rendered May 7, 1877, and 
therefore did not become linal until May 3, 1879. This présent suit 
was filed August 7j 1879. AU ground, even for discussion as to pre- 
scription, iswanting. 

(2) Good faith of the défendant. This issue bas been absolutely 
and iiruilly settléd adversely to the cify of New. Orléans, in Gaines v. 
City of Neiu Orléans, 6 Wall. 642, and 15 Wàll. 633. 

(3) As to the amount of price received from the sale of the £5iane 
tract at the public auction in 1837. The report of the master and 
the adjudication shows the aggregate amount derived from this sale 
to hâve been $482,526, besides §86,405; the amount of price of ad- 
judication of certain lots for which no évidence of deeds of sale ap- 
pears. Masfer's Eeport, p. 24. 

(4) As to any alleged collusion hetween the parties in the case of 
Gaines v. Hennen, there is not a scintilla of évidence in the record in 
support of this avermènt ; and it becomes of little moment except as 
bearing upon the question of good faith of the défendant. This bas, 
as bas been observed before, been settled, and is no longer an open 
question. 

(5) The matter of tbe insolvency of the tenants appears by the tes- 
timony of Florville Foy aiid Jules Vienne. 

(6) Plea that the judgment in the case of Gaines v. City of New 
Orléans is such an adjudication as preeludes the complainant from 
bringing this suit. The suit hère referred to is known in this record 
as suit No. 2,695. It was an ejectment suit, conducted on the equity 
side of this court as a suit in part for discovery. It was filed origi- 
nally with référence to tbe whole Blanc tract. The defendant's answer 
contained a disclaimer as to any title or possession of the tract ex- 
cept that square upon which was situated the draining machine and 
some other small pièces. The answer disclosed the names of the oc- 
cupants who were alleged to be in possession of the rest of the tract. 
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Upon the coming in of defendant's disclaîmer the complainant took 
no further proceedings as to the portion of the tract covered by it, 
and the cause proceeded and the judgment was with référence to the 
portion as to which possession was not disclaimed. There was no 
judgment upon the disclaimer. In fact no issue was joined upon it. 
The judgment has precisely the same seope and effect as if the bill, 
as originally filed, had sought a discoveiy and recovery of property 
and fruits as to the square occupied by the drainage machine alone, 
and the other squares not included in the disclaimer. Indced, after 
the disclaimer it became necessary that the possessory actions against 
the occupants shouid be commenced and terminated before this prés- 
ent action would lie. An exception was made after the cause had 
come back from the suprême court and was belore the court upon the 
master's report, which presented the question whether the complain- 
ant could treat the city as a trustée for the price received by her for 
the Blanc tract. The question was solved by the court declaring that 
in an ejeetment bill against a party holding by an adverse title there 
could be no trust raised up as to the price received, in case of sale of 
a portion; i. e., that the whole aim of the bill was inconsistent with 
the claim thus urged by the exception. This ruling and decrce can 
by no construction be made to be adverse to, or even relate to, the 
claim presented hère. This claim is not only not inconsistent with 
the ejeetment suit, but follows and could only followas a conséquence 
from that suit and the recovery in the possessory suits. The reve- 
nues upon which the master has reported are those derived or deriv- 
able from lands not included in the suit No. 2,695, after the dis- 
claimer and not embraced in the judgment. 

(7) That some of the judgments against tho tenants (in the Agnelly 
and Monsseaux suits) were irregular and fraudulent. The évidence 
which seemstobe relied upon is that in some of the instances, in which 
judgments ^>roco«/csso were entered, the subpœnas are not in the rec- 
ords. This by no means overcomes the prima fade case made by 
the judgment itself, as it cannot be presumed the court would bave 
rendered it without proof of service of process. I do not lind that 
the spécial défenses are in any respect sustained. 

The exceptions to the report of the master are for the most part 
treated and disposed of in the subséquent portions of the opinion. 
As to those not there discussed which hâve been filed by the défend- 
ant: 

(1) As to the order of référence. I take it, it is not to be dis- 
puted that the court may order a référence of any part of an equity 
cause, whenever, in its opinion, the ends of justice require it, and 
the matter referred can be considered b^'tlie master cousis' ently with 
the rules of pleading and évidence. This order was made by the 
couri in anticipation of the long time necessary to take and state 
this intricate and prolonged aecount, and with the purpose of putting 
into force the condition and stipulation upon which the judgment 
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against the défendant, taken pro confessa, had been vacated, viz.: 
To speed a cause whicli sought to enforce a right to an inlieritance, 
the contest as to which had been prolonged far beyond two average 
human lives, and -with respect to -which the controlling principles 
had been settled never to be shaken, The thing as to which the ae- 
count was directed to be taken was specitically defined, and the rules 
upon which it was to be taken were clearly set out in the order of 
référence. The only question worthy of any considération, with réf- 
érence to such an order, would be whether it was made at a point in 
the litigation, when a référence of the matter committed to the mas- 
ter could be had without préjudice to the rights of the litigants. 
The demurrer to the whole bill had been overruled, after a very full 
argument, and the court had announced its opinion to the efïect that 
that portion of the bill, and that alone, was good by which the com- 
plainant sought to recover from the défendant the rents which she 
might and would hâve derived from that part of the Blanc tract 
from which she had been kept out of possession by the devices of the 
défendant, through her warrantées who occupied. Leave, accord- 
ingly, was given to the défendant to still demur to the rest of the bill, 
and a référence was directed to ascertain the rents and profits which 
the complainant would hâve derived had she been allowed to remain 
in undisturbed possession. See Decree, March 27, 1880. This in- 
quiry was just as capable of being conducted at that point in the 
progress of the cause as after a decree upon the évidence. The 
complainant, in acting upon the order, incurred the risk of the costs 
of the référence, in case she should obtain no decree upon the évi- 
dence when the cause should bave been finally submitted. The de- 
fendant was in no respect prejudiced, and was deprived of nothing 
but the opportunity for causing still further delay. 

(2) As to the exception that the master has not reported upon 
certain questions. Nothing was referred to him except to take and 
State the account of rents and profits as to the tract of land known 
as the Blanc tract, — both those realized and those which might hâve 
been acquired with ordinary good management. 

(3) As to the exception that, in some respects, the master has 
not correctly located the tract. The court finds that the location 
adopted by the master is confirmed by the contemporaneous maps 
offered as exhibits in this cause. 

(4) As to the exception that the master has carried on the charges 
for reut after the judgments of éviction. This exception is founded 
on a misapprehension. The master's report shows that he charges 
the défendant with rents only up to the date of éviction, under the 
Agnelly and Monsseaux judgments, although he has properly contin- 
ued the allowance of interest upon the rent dues, or amounts of rents, 
till judgment. The other exceptions to the master's report on the 
part of défendant bave been considered in the opinion and are over- 
ruled. As to the exception to the master's report on the part of the 
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complainant, it is allowed to the estent and for tlie reasons set Torth' 
in the opinion. The additional exception as to the property con- 
veyed to McDonogh, and by him bequeathed to the city of Baltimore, 
is also founded on a misapprehension. The account is bronght 
down only to 1848, the date of the conveyance from the défendant 
to McDonogh. 

The question remains -whether the complainant lias substantiated 
her bill, and, by the proofs, made such a case as to entitle her to a 
recovery. The complainant's title — that is, her capacity to take; her 
heirship; lier legitimacy ; the will, and her right to inherit under it; 
the entry into possession of this Blanc tract by the défendant; that 
the défendant in bad faith took her title and sold the property and 
received the priée, and in ail her relations to said property is to be 
deemed a person dealing in bad faith; that complainant has not re- 
nonnced her title ; and the légal identity of the First Municipality and 
the city of New Orléans, the défendant, — ail thèse facts and issues 
hâve been settled beyond question by the suprême court of the United 
States by a solemn judgment between thèse parties. See record' 
in suit, Gaines v. City of N'élu Orléans, No. 2695 of docket of this 
court, and the case as reported, 6 Wall. 716 and 15 Wall. 024. 

Under the civil law and the textual provisions of our Code, the 
seller, even in good faith, in case of éviction, is bound (1) for a res- 
titution of the priée; (2) for a restitution ot ail fruits and revenues,' 
■which the vendee is obliged to restore to the owner; (3) for the costs; 
ànd (4) for ail damages which the vendor has suffered, besides the' 
price paid. Civil Code, arts. 2506, 2507, 2510; Morris v. Ahat, 9> 
La. 557; and Downes v. Scott, 3 La. Ann. 278. 

The possessor in bad faith is bound to surrender the thing imme- 
diately, and the seller and warranter, who took and conveyed in bad 
faith, is bound forthwith to restore the price to his vendee and to 
acquit, i. e., discharge, for him his liability to the owner without' 
suit or condemnation. He is in law a usurper, and liable for his suc- 
cessors. Pothier, Cont. of Sale, No. 127. 

The complainant's title being incontrovertibly established, as well 
as the mala fides of the défendant, the simple inquiry is, in what 
manner and to what extent did the défendent delay or hinder resti- 
tution ? for any delay, much more, any hindrance, was a f ault. 

The testimony shows: 

That In 1836 this complainant flrsi, commencée! her judicial demands against 
the First Municipality, in whose place thedefendant stands, forthis property; 
that six times she has been compelled to go before the suprême court of the 
United States, upon an appeal or writ of error, in the prosecution of her 
elïorts to obtain restitution, mediately or immediately, from the défendant; 
that, prior to the year 1855, tliat tribunal could give no relief, though inti- 
mating that they were impressed with the equity of her cause, because she 
claimed property situated in the state of Louisiana, under a will not probated 
in that state, and from a testator whose will was declared by the probate 
courts of tliat state to be a différent instrument, and one which excluded the 
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complainaht; tliàt thereupon, in 1855, coraplaihant succeè3ed iii obtaining 
the récognition of the genuine last will and testament of lier fatiier from the 
proper tribunal of this state, and in 1860 her right to inherit and rccover 
under that will was aiitlioritatively admltted and decreed by the suprême 
court of the United States, in tlie case of Gaines x. Ilennen, 24 IIow. 615; 
that, in that case, not only was every point established which was material 
or requisite to entitle the coraplainant to vindicate her title to this entiro 
tract of land, and to recover against this défendant, but the court emphasized 
its décision by the expression of the hope that opposition to rights so clear 
and, even then, so unduly resisted, woujjl thereafter cease; tliat this défend- 
ant, nevertheless, continued her opposition by a défense to the suit of the 
complainant against tlie défendant, in which cause, in 1866, the propositions 
of law, and the conclusions as to the facts upon which the Case of Hennen 
had been decided, were reiterated by the United States suprême court with 
this severe rebuke to the défendant: "It was supposed after the décision in 
Gaines v. Hennen. that the litigation, which had been conducted in one form 
or another for over 30 years by the complainant to vindicate her rights in 
tlie estate of her father, was ended; but this reasonable expectation bas not 
been realized, for other causes, involving the same issues and pleadings, and 
upon the same évidence, are now pendiug before this court." See Gaines v. 
City of New Orléans, G Wall. 716. That the défendant, in the year 1867, 
joined in the institution and prosecution of a suit known as the Fuentes 
suit, in which it was attempted to revoke the decree by which the will of 
1813, upon which the complainant's rights rested, had been probated; that 
upon the suggestion by the défendant of the pendency of this Fuentes suit, 
the circuit court of the United States for this district ordered a stay of pro- 
ceedings in the causes known as the "Agnelly and Monsseaux cases," which 
had been brought in that court by the complainant against several hundred 
df actual tenants of this Blanc tract, wlio were iutermediate warrantées of 
the défendant, to recover possession and fruits; that thèse possessory suits 
were thus made to pause till the final decree in the Fuentes case, whereby, 
inOiIay, 1877, the prayer to revoke the probate of the will of 1813 was re- 
jeeted; that the Fuentes suit, of itself, hindered the complainant in obtain- 
ing restitution 8 or 10 years; that, shortly after the décision of the suprême 
court of the United States in Gaines v. City of New Orléans, numerous par- 
ties, tenants ui)on this Blanc tract, under titles einanating from the défend- 
ant, united in a pétition addressed to her, in substance, a.jking that the de- 
feiidant should acquiesce in the demand of the complainant as the rightful 
oNvner, make restitution, and end a useless aiid already decided contest; but 
that the défendant refused to comply with this pétition, antl, through her 
counsel and attorney, entered upon and virtually conducted the défense against 
the demand of the complainant for possession and for the fruits of this tract, 
pending in the Aguelly and Monsseaux cases; that complainant, in May, 
1877, rocovered judgments for possession and for partial rents for portions 
of the time of lier dispossession, which judgments, there being no appeal, be- 
came final in ilay, 1879; that the insolvency of the tenants in the Agnelly 
and Monsseaux case is established, and that the former bolders of titles de- 
rived from the défendant, former oecupiers of this tract, are eitlier insolvent 
or dead, without représentation, or cannot be found; that in Ausust, 1879, 
this suit was commenced; that the answer of the défendant herein, among 
other défenses, dénies ail title on the part of the complainant to the Blanc 
tract; dénies that tl-.e will of Daniel Clark, of 1813, is valid or operative, and 
the capacity of the complainant to îake under it, and her beirship; avers the 
complète good faith of the défendant; in short, with a temevity amounting to 
hardlhood, présents and urges, as if new and undecided, ail the issues which 
.bad been for sa niany years controverted between the complainant and de- 
fendant, and wlrJch were decided aJversely to Uie défendant by the suprema 
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court of the United States in 1860, emphatically reaffirmed adversely to the 
défendant in her own case in 1867, and decided and piactically enforced 
against the numermn défendants by final judgraents in the Agnelly and Mons- 
seaux cases, who were ail warranties of the défendant, who had notice and 
defended, which, by opération of law, rendered thèse last decrees also judg- 
meuts against the défendant herself. 

This récital, -which is but a sumœarization of the proceedings and 
adjudications disclosed by the records in the varions causes which 
constitute the litigation between thèse parties, — this unabating and 
déliant résistance to rights decreed from the beginning to hâve been 
known, and thus solemnly and frequently declared, — abundantly 
estabiishes that from the year 1837 to the year 1879 the défendant, 
with her large resources and power, by unconscionable proceedings, 
has kept the complainant from the possession of this property, with 
no conceivable object save the exhaustion of complainant and the 
conséquent rétention, as against the defendant's vendees, of the §500,- 
000 -which the défendant had in the year 1837 received for this prop- 
erty, and the évasion of her just liability for fruits. That this is a 
fault of an agc;ravated character, the perpétration of -which has been 
persisted in beyond ail précèdent, cannot be doubted. Civil Code, 
arts. 2315, 2324; Irish v. IVright, 8 Eob. 428, 432; Smith v. Ber- 
u'ick, 12 Eob. 20, 25. That this wrong has been committed under 
the guise of judicial proceedings cannot exempt from liability. He 
-who, with a motive to deprive another of that -which he knows is 
justly that other's, employs the process and machinery of the courts, 
is under obligation to satisfy ail damages which that other thereby 
suffers. The damages springing from the legitimate exercise of légal 
rights, even -when there is an absence of malice, and there is good 
faith, must at least consist in placing the injured party in the situa- 
tion in -which he would bave been iî the disturbance had not taken 
place. Gray v. Lowe, 11 La. Ann. 392, 393; Scllick v. Kelly, 11 
Eob. 150; Horn v. Bayard, 11 Eob. 263, 264; Moore v. Witheuburg, 
13 La. Ann. 22. 

The case of Dyke v. Walker, 5 La. Ann. 519, illustrâtes the extent to 
■which damages are allo-wed for injury effected by litigation, for there 
plaintiffs -were allowed compensation for being compelled to go to 
protest and for loss of crédit. When a party makes use of judicial 
procédure in bad faith, he is subjected to a peculiar and severer rule 
in the assessment of damages. 

The liability of a corporation, municipal or other, for the -wrongful 
and injurions acts of its oÊScers and agents when acting within the 
Bcope of their authority, or when the corporation has ratified their 
acts, is, under the law of Louisiaua, settled. McGary v, City of La- 
^ai/eUe, 12Eob. 608; S. C. 4 La. Ann. 440; Rabassa v. Navigation 
Co. 5 La. 463, 464; Wilde v. City of New Orléans, 12 La. Ann. 15; 
and Gaines v. City of New Orléans, 6 Wall. 716. 

Nor does it diminish the liability of the défendant that she has, in 
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some instances, conducted and urged thèse défenses in the capacity 
of warrantor. l'he warrautor is, by the settled jurisprudence of this 
state, the real défendant. Millaudon v. McDonough, 18 La. 108, and 
cases there cited. The défendant bad the right, which the évidence 
shows she exercised with a guilty knowledge, to assume the conduct 
of the Fuentes case and the défense of the Agnelly and Monsseaux 
cases, as well as with the same knowledge to procrastinate the acces- 
sion of the complainant to her estate by the défense of causes where 
she was the sole party défendant; but, by so doing, she incurred the 
liability which rests upon ail parties who employ légal process and 
efifect légal hindrance in bad faith, and against what are ultimately 
declared to be rights of others, and to their damage ; she must make 
fuU réparation. 

The case of Chirac v. Reinicker, 11 Wheat. 280, is in point, and 
illustrâtes the ground of the defendant's liability. In that case, in an 
ejectment suit, there had been a recovery of possession against a 
tenant, and a party, other than the défendant in the reported case, 
had, with the consent of the plaintifï, been admitted to défend as 
landlord. The court held that, notwithstanding this, if the défend- 
ant had derived profit, and had aided in resisting the title of the 
plaintiff and his recovery of possession by employing counsel and 
defending the suit, he also was liable for mesne profits. 

"An actual occupation of the premises by the défendants, during 
the period for which damages are claimed, is unnecessary; it is suf- 
ficient if he was interested in and derived profits from the premises 
during that period." Adams, Eject. marg. p. 383. 

The question as to the amount of damages is twofold, resulting 
from the double character in which the défendant is liable. 

If we view the complainant as simply substituted in equity to the 
rights which the vendees, warrantées, would hâve had, the amount 
to be recovered would be determined by what had been recovered in 
the Agnelly and Monsseaux cases. 

The évidence shows the défendant was called in warranty in some 
of those cases, and was notified in ail ; that she took upon herself 
the défense, and through her attorney conducted it. The judgment 
is binding upon the warranter if he has been called in warranty, or he 
is apprised of suit haviug been brought. Civil Code, arts. 2517, 
2518, 2519; Code of Practice, arts. 388, 71é. The cases of Vienne 
V. Harris, lé La. Ann. 382, and Late v. Armorer, Id. 826, establish that 
judgment against the vendee is, prima facie, sufficient to authorize 
judgment against vendor and warranter, and that when the latter 
has had notice, though he did not appear, the judgment is conclusive 
against him. See, also, Johnson v. U'eld, 8 La. Ann, 129, and Will- 
iains V. Lehlanc, 14 La. Ann. 757. 

The records in the Agnelly and Monsseaux cases were not only 
properly introduced as évidence in this case, even without the vérifica- 
tion afresh by the witnesses of their testimony, which was also had, 
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, but tlie défendant, having had notice, and having appearedy is con- 
cliided by tlie judginuats thereiu readered both as co tne éviction uad 
as to tlie fruits. 

As to the rule to be followed in ascertaining tbe rents and profits, 
the court, in the order of référence, direeted the master to take ac- 
count, not only of the rents, revenues, and values for use actually 
received, but also of those which the évidence showed would hâve 
been received with ordinary good management. In the Agneliy and 
Monsseaux causes, in response to a request of the masters for instruc- 
tions upon this point, the court ruled as follows : 

"The défendants therefore must, in accordance with the very textual pro- 
visions of the la\y, restore ail products of the property which they hâve pos- 
sessed. They are also liable for the products which they ought to hâve real- 
ized with ordinary gooii management. Tiie possessor in bad faith is not 
" held to the liigiiest possible degree of skill and care, but he must hâve admin- 
istered as a prudent master of a family. Winter v. Zacharie, 6 Robinson, 467. 
This was a cause in which the défendant had wrongfully possessed a planta- 
tion, and he was adjudged not only liable for the fruits which he received, but 
tliose which ho could hâve received with ordinary husbandry; and the doc- 
trine is laid dovvn in express terms that the possessor in bad faith must not 
only restore the fruits received, but also those fruits which, with ordinary 
good management, he ought to hâve received. That case was determined in 
the flrst instance after a tliorough argument, and an elaborate opinion was 
written. Upon a rehearing the court reiterated their vievv, and it is the set- 
tled law of Louisiana down to the présent time. 

"This question has been raised in tlie reports of both masters, whether the 
principles already enunciated apply to ail laiids, improved and unimproved. 
They apply to ail lands unimproved as wellas improved. Thecomplainantis 
not entitled to a recovery for the revenues which might, by the remotest pos- 
sibility, hâve been received by the possessor; on the other hand, she is enti- 
tled to ail income, revenues, profits, and value for use or occupation which the 
évidence establishes she, as owner, would hâve received or derived whether 
the possessor has realized them or not, and whether the failure on his part to 
realize them resuit ed from his not managing the estate with ordinary pru- 
dence, or from the estate remaining unproducti ve by reason of the title thereto 
being in dispute on account of a claiin of title ou the part of the possessor, 
now adjudged to hâve been unfounded." 

This is the doctrine distinctly laid down by Mr. Justice Bradleï 
in Gaines v. Lizardi and Gaines v. Neiv Orléans, 1 Woods, 105. Thia 
is the settled rule of the civil law — The Partidas, (Moreau & Carl- 
ton's Ed.) vol. 2, p. 1109, tit. li, law 4: "If the possessor held in 
bad faith and was evicted, he would hâve been obliged to deliver 
up the estate, together with ail the fruits he had gathered from it, 
those which he had consumed, and even the rents and fruits which 
he might bave gathered from the estate had he cultivated it, inas- 
much as he had no right to possess it and has acted in bad faith." 
Precisely this principle was laid down by the circuit court of the 
United States, for the district of Arkansas in Beebe v. Russell, 19 
How. 285, which was an action for fraudulently withholding real es- 
tate, and for rents and profits. According to the statement of the 
. suprême court in their opinion, wherein they assign their reasons for 
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dismissing the appeal as prématuré, the circuit court ordered "that the 
master take an account of rents and profits received, or whioh could 
and ought to hâve been received." See this principle expounded in 
Duranton, vol. 16, p. 307, No. 288 ; Demolombe, vol. 9, p. 96; and, 
MacEldey's Compendium, No. 154. Says Papinian, lib. 62, §§ 1, 6, 
S. de rei vindi: "Generally, -when the amount of fruits is being in- 
quired into, we must not consider whether or not the possessor in bad 
faith has reaped fruits, but •whether the complainant (owner) might 
hâve reaped fruits if he had been allowed to remain in possession. 
And this décision is also approved by Julian." (Generaliter autem, 
quum de fructibus sestimandis quasritur, constat adverti debere, non 
aumalœ fidei possessor fruitus sit, sed an petitor frui potuerit, si ei 
possidere licuisset — quan sententian Juliaun quoque probat.) See, 
also, same author, lib. 6é, ff. de rei vind. And Paulus, lib. 33, eodem 
titulo, says: "Not only the fruits that hâve been gathered, but also 
those that might hâve been gathered, must be accounted for." 
(Fructus non modo percepti, sed ed qui percepi boneste potuerunt, 
sestimandi sunt.) 

1 Du Caurroy, 285, 289. 298,Instit. de Justinien, (Ed. 1826,) says, 
at page 298, "that the possessor in bad faith must account for ail 
the fruits received, and even for the fruits which, though not re- 
ceived by him, could hâve been obtained by the owner." (Papin, fr, 
62, § 1, Paul, fr. 33, eod. v. sec. de ofp. Ind.; 1 Moreau de Montalin, 
p. 596, (Ed. 1824,) and Analyse des Pandretes de Pothier.) 

The common law, as stated in Bracton's Laws and Customs of 
England, gives the same rule: "The jurors will diligently inquire 
what profits the disseizor had received in fruits, rents, and other 
commodities. They were also to estimate the advantages the dis- 
seizen might bave derived from the estate if he had not been dis- 
seized." Stearns, Eeal Actions, 393. 

The amoimts already in judgments would establish the limit of re- 
covery if there was nothing but the naked liability flowing from the 
law of warranty. But there is hère another ground of liability on the 
part of the défendant which is to be considered in connection with, 
but which exista independent of, the warranty. The warranty gave 
the défendant her moneyed interest in defeating and delaying the 
complainant in the enforcement of her rights. But it is the unjust 
hindrance which was the cause and is the measure of the damage; 
for it cannot be that a wrong-doer can so frame the exécution of his 
wrong as to limit his liability short of complète indemnity. The évi- 
dence shows that for 47 years the city of New Orléans has in bad 
faith kept the complainant out of the possession of her property; that 
she has done this by using her vast resources and even her power of 
annually taxing complainant's property for keeping in prosecution a 
gigantic System of litigatiou, havingfor its object toprevent the com- 
plainant from possessing and enjoying property which the défendant 
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knew, and had ueen judicially decreed to hâve known, belonged to 
complainant. 

It is not now as warrantor that we are considering the defendant's 
conduct, but as a person who, from motives springing from lier own 
advantage, bas caused to the complainant peeuniary loss, and that, 
too, when aware of her own wrong doing. From this fact a liability 
springs up which is not necessarily satisfied by the redress given indi- 
rectly through the maehineryof warranty; i. e., the complainant may 
recover from the défendant ail the loss which she sufïered for the en- 
tire period during which she bas been kept out of possession by the 
défendant. 

Of ail the writers on the sabject of the obligation to redress wrcngs 
and injuries none are more diseriminating, or consider the matterin 
broader relations, than Puffendorf in his Law of Nations. He states 
(book 3, c. 1, § 3) the division of damage by the civilians into dam- 
ntun eniergens (loss which one suffers by diminishing his présent 
goods) and liicrum cessans, (damage -which one receives by loss of 
gain which he might bave made.) 

"Ail hurt, spoil, or diminution of whatever isactuallyourown, and 
ail interception of what we ought to receive," the same writer says, 
entitles us to réparation. At section 4 he enumerates those who are 
responsible for a wrong as comprismg those who give any real assist- 
ance in the act of damage, or who, by any antécédent motion or de- 
fault, caused it to be undertaken, or who came in for any part of the 
advantage; to those, he says, must be added ail who hiinier the dtity 
of restitution. He cites the case of Probus, a prefect, who, under the 
Emperer Valentinian, did nothing but protect his clients in unlawful 
action, and he was held to be responsible therefor; "for hère," says 
the author, "protection of a great patron, interposing, bindered them 
from making good the damage they had been guilty of." 

At the common law, at a time when its maxims were but an utter- 
ance of the civil law in anotber tongne, the disseizor was liable for 
the possession of his grantees and feoffees, and until tlie statutes of 
Gloucester and Marlbndge he alone was liable, and after those stat- 
utes the tenants were liable to the estent of the insolvency of the 
disseizor. In construing the statute, it was held that the damages 
should still be recovered against the disseizor, if he was able to 
satisfy them. See a summary of the law on this point derived from 
Bracton, in Prof. Stearns' Treatise on Pieal Actions, 389, 390. 

See Pothier, Contract of Sale, Cushing's translation, No. 127. 

Now, in this case, the évidence establishes that the tenants bave 
been kept from making restitution, and the complainant from receiv- 
ing it, solely by the défendant, and it is a case where every day of hin- 
drance added fresh loss to complainant. 

It must be that a défendant, clothed with such semi-sovereign 
powers alike for repairing or committing injury, must render to this 
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complainant, wlio, after 47 years of résistance, calls it into a court of 
eqiiity, and shows that it is the author of this deliberately unjust and 
long-continued disposssession, a compensation equal to her established 
pecuniary loss. 

In the light of thèse twofold liabilities of the défendant, I will con- 
sider the master's report as to the revenues which- were and could 
hâve been derived. His report enables the court to corne to a con- 
clusion on the subject from two distinct processes, sustained by two 
distinct resources of testimony. 

As to the improved property, from an examination of 64 différent 
squares and lots, upon the testimony derived largely from the tenants 
themselves, he shows, after allowing for ail expenditures for améliora- 
tions and taxes, and interest upon the same, a net income, averag- 
ing 13 per cent, upon 70 per cent.of the priée of adjudication at the 
public auction at which the défendant sold the same in 1837. This, 
of course, would be a net annual income of over 9 per cent, upon the 
entire priée. As to the unimproved property, he finds as a fact that 
it was capable of yielding a revenue from that which so many lots 
upon the same tract did yield, and states it as at least 5 per cent, 
upon 70 per cent, of the adjudicated priée at said public sale. The 
évidence fuUy establishes a further fact that the sole reason which 
prevented the improvement of the unimproved lots was a fear on the 
part of pretended owners and of the public that the title of the com- 
plainant was well founded. Now, if the improved yielded an annual 
income of upwardsof 9 per cent, net, taking the value as the full price 
of adjudication, and the unimproved -vïould bave been improved but 
for the doubt which the defendant's wrong inspired as to the title, it 
follows that 5 per cent, net, at the very lowest, would hâve been real- 
ized, not upon 70 per cent., but upon 100 per cent, of the nrice of 
public adjudication. 

The second source of évidence upon thîs point is the sale upon 
ground rents of property within the city limits and its suburbs. In 
49 instances of ground rent reserved by the city, and 46 other cases 
of ground rent reserved by Daniel Clark, in most cases, for the period 
of 29 years, some of which still continue, the yearly rent was 6 per cent, 
upon the fixed value. The rate at which thèse ground rents were con- 
temporaneously established and continued, by which the income was 
fixed for long periods, furnishes a sound, independent standard, and 
corroborâtes the inference drawn from the C4 cases into which inquiry 
■was made by the master,that the fructual value was considerably above 
5 per cent, upon the aseertained value of theland. The case shows 
a great fact, which fortifies the conclusion drawn from thèse facts 
found by the master. 

What the value of this Blanc tract should be held to be when it is 
regarded as a capital from which an income is to be held to hâve 
been derivable, is additionally and independently established by the 
v.l7,no.l— 3 
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auction sale of 1837. The adjudication and other évidence show that 
at tlie public sale at which tlie défendant sold thèse lots there were 
upwards of 60 purchasers who had the money to pay the adjudicated 
price. The city had laid eut the Blanc tract, with adjoining prop- 
erty, into squares and lots, and 60 différent persons estimated the 
value of, and purchased, the same at auction. 

The concurrence of so many minds as to the value of thèse lots, 
thus expressed and recorded, furnishes a criterion as to its product- 
ive value, founded upon so many practical judgments, that a court, 
after a lapse of 46 years, should not lightly disregard it, eertainly not 
upon the évidence in the record; for the case shows that the com- 
plainant commenced her assertion to title to this property by suit 
against the First Municipality in 1836, and from most of the witnesses, 
even from those who were défendants themselves, come such state- 
ments as to authorize theinference that the value fixed by the public 
sale of 1837 was prevented from continuing to be the productive value 
by the doubts which the defendant's unjust pretensions threw upon 
the title. From this fact alone, then, it might safely be considered 
as established, and the défendant is estopped from denying, that the 
use of each lot or parcel of this land was yearly worth 5 per cent, 
upon this auction price. 

The rate of 6 per cent, was virtually allowed for the use of such 
prOperty by the suprême court of this stale in the year 1843. See 
Erjvin V. Greene, 7 Eob. 175. Vacant lots to the value of several 
hundred thousand dollars had been sold subject toa mortgage, which 
the vendor agreed to remove. Notes for the price were given, dated 
at the time of the sale, which was contemporaneous with the period 
of the public sale hère, in 1837, bearing 6 per cent, interest, which 
were deposited to be delivered when the mortgage should be canceled. 
The mortgage wasnot canceled till 1843. The question was whether 
the vendor should recover 6 per cent interest for the time previous to 
cancellation of the mortgage. The court answer "yes," for two 
reasons; one of which was that the purchaser could hâve had pos- 
session, and that by the Civil Code of Louisiana he must pay inter- 
est if the property did, in the eye of the law, yield a revenue. The 
case showed that it was vacant city lots ; from which the court in- 
ferred it was susceptible of yielding a revenue, "for," says the court, 
"they could hâve been rented." 

The court ought not to overlook a principle always recognized by 
the civil authorities, and which is laid down in Pontchartrain R. Go.- 
V. Carrollton R. R. 11 La. Ann. 258, 259, that even if the évidence 
as to the value of the rents had been much less satisfactory than it 
is, and if an accurate estimate of loss had not been attainable upon 
such clear and full proofs as are hère afiForded, the défendant having 
ihvaded the'rights of complainant, and failing itself to furnish more 
satisfactory proof, would hâve had to be content with the conclusions 
to which the court would hâve been able to arrive from the évidence 
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which liad been produeed. See, also, McGary v. City of Lafayette, 
supra; vfheie the court, in the assessment of compensation, .lay 
great weight upon vexations and incidcntal iv rong s y/hich hâve been 
established. ' ' 

In short, the burden which bad faith places on the défendant, ac- 
cording to the civil law and the jurisprudence of Louisiana, while it 
should lead to the assessment of no damages or compensation beyond 
those actually suffered, requires the court to adopt conclusions fuUy 
warranted by évidence, though through the fault of the défendant it 
must be derived from facts outside of the receipt of actualrents; for, 
sinee the law requires the court, in such a case, to go further and décide 
from évidence extrinsic to actual receipts, it must be admitted tliat a 
safe guide mày be obtained, and in this case bas been furnished, from 
the rents and profits, for the very period in question, shown to hâve 
been actually derived from so many other lots, adjacent, similarly 
situated, and no better capaeitated, fromnumerous ground rents, and 
from the opinion of such a multitude of purchasers. 

This is a peculiar case. It calls a défendant to a reckoning for 50 
•years of flagrant and already adjudged wrong. The complainant 
has already recovered possession. The restitution to which the com- 
plainant was and is entitled is founded upon decrees between the 
parties which establish it conclusively. The hindrance on the part 
of the défendant and the amount of compensation due are fuUy 
proven. The bad faith of the défendant has been previously deter- 
mined, and is a thing adjudged. The court must not be deterred, 
by the magnitude of the amount involved, from- the application of 
settled principles of law, and the déduction of conclusions which fol- 
low from established facts. The conclusion which must be deduced, 
after giving ail the évidence in this cause its full weiglit, is that the 
productive value of the Blanc tract was, m the year 1837, fised at 
the public sale, and bas not been maintained, but has receded, and 
has been kept from advancing only by the insecurity as to the title 
created by the pretensions ôf the défendant, asserted in bad faith at 
the outset, and continuously, and persisted in years and years after 
they bad been rejected and even rebuked by the highest tribunal un- 
der our government ; and that the actual yearly value, which could 
and would hâve been derived from the lots constituting the same by 
the complainant, had she been allowed to occupy them without un- 
just molestation from the défendant, is established to bave been at 
least 5 per cent, upon the price which they brought when sold by the 
défendant at public auction in 1837. 

The master's account is stated in the précise manner determihed 
to be correct in the case of Gaines v. City of New Orléans, 15 Wall. 
•634; i. e., he has stated the account with référence to each lot sep- 
arately, and has ascertained the rent oi ineome which should hâve 
been derived each year, and has computed interest at 5 per cent, 
npon the same down to January 10, ISSl, which point of time he 
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selected tor convenience. The master's account shows that the total 
amount of judgments rendered against the warranties of the défend- 
ant in the Agnelly and Monsseaux suits is 576,707.72. This amount, 
though less than the évidence shows is requisite io indemnify the 
complainant, cannot Le disturbed. It is, to the extent of the periods 
covered thereby, binding alike upon the complainant and the défend- 
ant, A study of his report, and the records of the causes introduced 
in évidence, shows that, when the complainant rccovered the land, 
she recovered rents for only a portion of the period of her disposses- 
sion, often a small one, as the tenants had been in occupation only 
varying fractions oftime since 1837. The proof shows that the ear- 
lier intermediate grantees who- occupied il are cither insolvent, 
dead, without représentatives, or, after search, cannot be found. The 
balance of the amount, viz., §1,045,363.78, which is the aggregateof 
the rents and profits which would, with oi-dinary good management, 
hâve been received from the unimproved lots, — i. e., for those peri- 
ods not covered by the possessory judgments, — is derived from a de- 
tailed statement of the rents from eaeh lot, the 5'early rental being 
5 per cent, upon 70 per cent, of the price of adjudication in 1837. 
This rate, according to the conclusion of the court, as stated above, 
is short of what the évidence shows is the true measure of the rent 
by 30 per cent.;"!, e., that the yearly rent, as established by the évi- 
dence, is 5 per cent, upon 100 per cent, of the f uil price of adjudica- 
tion and sale. The correction required is made by adding 30 per 
cent, of this sum, where, as bas been said, the computation has been 
made upon a basis of 70 per cent. The amount to be recovered, 
therefore, would be as foUows : 

For improved and unimproved land already in juJcrments, $ 576,707 92 

Por balance of rents, unimproved land, ' _ _ 1,348,959 91 

Total, ...-..- 61,925,667 83 

Por which last amount, and the costs which nave been taxed in the 
Agnelly and Monsseaux suits, with interest upon that portion which 
arises from the yearly sums for rent from Ja,nuary 10, 1881, the 
complainant must hâve a decree. 



United States v. Beebee and others.* 

{Circuit Court, E. 1). Arkansas. .tUne, 1883.) 

l. EqniTT — Lapse of Time as a Défense. 

It is a gênerai principle of equity that lapse of time raay constitute a suffl- 
cient défense, even in tlie absence of any stalute of limilalions, and without 
necessary référence to any question of lâches. 

1 From the Colorado Law Reporter, 
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2. BaME— PlîESUilPTTON AS TO DEATH OF WiTNESSES. 

Whun the lapse of tiine lias bcen so great as to afford a rea^îonable prcsump- 
tion that the witnesses are dead, and the proofs lost or destroj'ed, a court of 
equity will refuse to undertake the taskof ascertaining the tacts and alîording 
aremedy; andthis, not l)ccause of anystatutor}' limitation, or becau-e of lâches 
iner6ly,"but upim giounds of public policy and for the pcace of society. 

3. TnB Ukited States Bound by Thèse Rôles. 

Lapse of time raay be a sufficient défense to a suit mstitufed in the namc of 
the Ùnitcd States. When the governraent becomes a party to a suit in its 
courts, it is bound by the same principles that govern individuals. When the 
United States voluntarily appears in a court of justice, if at the sît;ne time vol- 
untarily submits to the iaw, and pla'-ts ilself upon an equality with other 
litigants. 

The facts are sufïiciently stated in the opinion. 

Cummings é Baker and Liberty Bartlett, for complainant. 

U. M. é G. B. Rose, Clark é Williams, and J. M. Moore, for re- 
spondents. 

McCrary, J. The demurrer raises, for the first time in a fédéral 
court, the important question whether any lapse of time will constitute 
a bar, or a sufficient défense, to a suit in equity, brought in the name 
of the United States. 

This suit is brought to cancel and set aside certain land patents 
executed by the United States, on the ground that the same were 
obtained by fraud. The patents attacked as fraudulent were issued 
about 43 years before the filing of the bill, and many of the al- 
leged matters of fact, concerning -which it would be necessary to 
take proofs, in order to détermine the question of fraud, transpired 
more than 60 years before the filing of the bill, as appears from 
its allégations. The claimsof the Philbrook heirs, which it is alleged 
were unlawfully and fraudulently set aside by the action of the land 
department, had their inception in November, 1815. The frauds 
alleged to hâve been perpetrated by G. W. Beebee and Chester Ashley 
cousisted, as alleged, in inducing the register of the land-office to 
believe that the settlers on the land had consented to the issuance of 
the patents; and it appears that whatever they did to this end was 
done prior to October, 1838. Both the parties charged to hâve 
actually participated in the fraud are long since dead, and we may 
assume that most, if not ail, the wilnesses who could testify from 
Personal knowledge concerning it are likewise dead. The city of 
Little Eock, now the capital of Arkansas, bas been built upon the 
land, and hundreds of innocent purchasers hâve bought and paid for 
portions of it upon the faith of the patent of the United States. The 
land is covered with the homesteads of many hundreds of families. 
It bas been thus occupied in many instances by the présent holders 
and their predecessors for more than a génération. A court ol 
equity cannot contemplate with any degree of favor the proposition 
that this land sball, at this late day, be declared a part of the public 
domain, or granted to claimants who hâve so long slept upon theii 
rights. It must, however, be conceded that, aa a gênerai rule, thf 
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United States is not bound by any statute of limitations not imposed 
by congress, or chargeable witb lâches. 

The following cases, cited hj counsel for plaintifï, abundantly srp- 
port this gênerai doctrine: U. S. v. Kirkpatrick, 9 Wheat. 720; 
Gibbon y. Chouteau, 13 Wall. 92; Gaussen v. U. S. 97 U. S. 584; U. 
S.\. Thompson, mu. B. 4:8e. 

Thèse are ail, it is true, actions at eomœon law, but the same doc- 
trine must, no doubt, prevail in equity, where the statute of limita- 
tion is sought to be interposed, in analogy to a like limitation at law. 
Unless, therefore, tbis défense can be supported upon some principle 
of equity jurisprudence, separate and distinct from any state statute 
of limitations, and from any considérations based alone upon the 
lâches of the public agents of the government, it must fail, however 
disastrous to the rights of innocent parties, and however inec[uitable 
the conséquences may be. 

We are thus brought to the considération of the question whether 
a lapse of time so great as to aiïord a clear presumption that ail the 
witnesses to the transaction in controversy are dead, and ail proof 
lost or destroyed, \Yill of itself constitute a bar to a suit in equity, 
independently of any statute of limitations, and without regard to 
any question of lâches; or, in other words, should a court of equity 
refuse to entertain a bill in equity upon the sole ground that the lapse 
of time lias been so great as to make it impossible to ascertain the 
facts and apply the remedy, by reason of the death of the -witnesses 
and the loss or destruction of proofs ? In my judgment, the doctrine 
that a court of equity will not entertain a claim so stale as to be not 
capable of satisfaetory proof, must stand as one applicable alike to 
ail suitors; it rests not upon any statute of limitations, nor upon 
any doctrine of lâches alone, although the fact of lâches may always 
appear ; it rests rather upon the sound rule that no court should ever 
entertain a controversy after the ravages of time bave destroyed the 
évidence concerning it. A party called upon to answer to a charge 
of fraud eommitted by his ancestors, or those through or underwhom 
he claims, more than 40 years betore the commencement of the 
suit, need not plead the teehnical bar of the statute of limitations or 
the lâches of the complainant; it is enough iî he allèges that the 
slaim is stale, and insists that by reason pf the long delay in bring- 
ing suit the witnesses by wbom he might bave explained the transac- 
tion are dead. To compel him to submit bis rights to adjudication 
under such circum stances would be abhorrent to the-prmciples of 
equity, not becausé'of any statutory bar or any lâches merely, but be- 
cause the great lapse cf time is évidence against the complainant and 
in favor of the défendant, and because it is contrary to equity and good 
conscience tbat any person should be brought into court to answer 
for a fraud alleged to bave been eommitted by others before lie was 
born, and so long ago as to make it impossible for bim to find living 
witnesses who hâve personal knowledge of the facts. Under sucb 
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circum'îtancoR a court of equity ought to présume that thé persons' 
wlio were cogiiî?à'tit of the facts could, if living, eKplain them so as to 
disprove the charge of fraud. 

It is well settled that possession of land for a long period of time 
will raise a pïesumption of a grant which will be enforced as against 
the government, {Ma'jor v. iïomer, Cowp. 102; Jackson \. McCall, 
10 Johns. 380; Leiois v. San Antonio, 7 Tex. 304; 3 Starkie, 1221; 
2 Whart. Ev. § 134S; Roe v. Ireland, 11 East, 280;) and if a grant 
is to be presumed by reason oî the japse of time, 'when there is no 
other évidence of a grant exeept that afforded by long possession, it 
would seem that, upon similar grounds, the validity of a grant whicb 
is shown to bave beau actually executed, and under -which possession 
lias been held for an equally long period of time, should be presumed. 
The authorities support the proposition that lapse of time may be a 
good défense in equity, independently of any statute of limitations, 
and they show that the doctrine rests not alone upon latches; it is 
often put upon one or ail of the following grounds, namely : First, 
that courts of equity must, for the peace of society and upon grounda 
of publie policy, discourage stale demands by refasing to entertain 
them; second, that lapse of time will, if long enough, be regarde! as 
évidence against the stale claim equal to that of crédible -witnessss, 
and which, being disregard ed, would in a majority of cases lead to 
unjust judgments; third, that, atter the witnesses who had personal 
knowledge of the faots hâve ail passed away, it is impossible to as- 
certain the facts, and courts of equity will, on this ground, refuse to 
undertake such a task. 

Thus Mr. Justice Stoey says : 

"A défense peculiar to courts of equity is founded on the mère lapse of 
time and the staleness of the clahn, in cases where no statute of limitations di- 
rectly covers the case. In such cases courts of equity act sometimes by anal- 
ogy to the law, and sometimes act upon their own inhérent doctrine of 
discouraging, for the peace of society, antiquated demands, by refusing to in- 
terfère when there has been gross lâches in prosecuting rights, or long and 
unreasonable acquiescence in the assertion of adverse rights." 2Story, Eq. 
1-j20. 

And in Maxwell v. Kennedy, 8 How. 221, the suprême court of the 
United States, in answer to the argument that there was no statute 
of limitations applicable to the case at bar, said : 

"■"We think the lapse of time, upon the facts stated in the bill and exliibits, 
is, upon piinciples of equity, a bar to the relief prayed, wilhout référence to 
the direct bar of a statute of limitations." 

Again, in Clarke v. Boormans Exrs, 18 Wall. 509, the same court 
said : 

"Every principle of justice and fair dealing, of the security of rights long 
recognized, of repose of society, and the intelligent administration of justice, 
forbids us to enter upon au inquiry into that transaction 40 years afler it oc- 
cuned, when ail the parties interested had lived and died without complain- 
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ing of it, upon tlie suggestion of a construction of a will différent from that 
held by tlie parties coneerned, and acquiesced in by tliem tbrougliout ail this 
time." 

In Browii v. Co. of Buena Vista, 95 U. S. 161, the same doctrine 
is expressed in thèse words : 

" Tbe lapse of time carries with it the memory and life of witnesses, tlie 
muniments of évidence, and other means of proof. The riile which gives it 
the etîect prescribed is neeessary to tlie peace, repose, and welfare of society. 
A departure from it would open an inlet to the evils intended to be ex- 
cluded." 

In IlM-wooily. Ra'ûroad Co. 17 Wall. 78, the doctrine is concisely 
and clearly stated thus : 

" Without referriiig to any statute of limitations, the courts hâve adopted 
the principle that the delay which will defeat a recovery must dépend upon 
the particular circumslances o£ each case." 

In Badgerv. Badger, 2 Wall. 94, Ihe court said: 

"But there is a défense peculiar to courts of equity, founded on lapse of 
time and tlie staleness of the claim, where no statute of limitations covers 
tlie case. In sucli cases courts of equity act upon tlieir own inhérent doctrine 
of discouraging, for the peace of society, antiquated deraands, and refuse to 
interfère where there bas been s;ross lâches in prosecuting tbe claim, or long 
acquiescence in the assertion of adverse rights." 

In Boone v. Chiles, 10 Pet. 248, the rule is thus laid down : 

'A court of chaneery is said to act on its own rules in regard to stale de- 
mands, and independent of the statute ; it will refuse to give relief where a 
party bas long slept on bis rights, and where tlie possession of the property 
claimed bas been held in good faitb, without disturbance, and lias greatly in- 
creased in value." 

In Wilson v. Anthony, 19 Ark. 16, cited with approvalby the su- 
prême court of the United States in Sullivan v. Eailroad Co. 94 U. S. 
811, the doctrine is well stated thus: 

"Tbe chancelier refuses to interfère, after an unreasonable lapse of time, 
from considérations of public policy, and from tbe ditliculty of doliig entire 
justice when the original transactions bave become obscured by time, and the 
évidence may be lost." 

■ And see Elmcndorf v. Taylor, 10 Wheat. 173; Hume v. Beale's 
Exr, 17 Wall. 343; Hall v. Law, 102 U. S. 465; Godden v. Kim- 
mell, 99 U. S. 210. 

Numerous other authorities might be cited to the same eSect, but 
thèse are sufficient. In view of thèse authorities, and upon reason, I 
hold it to be a gênerai principle of equity that lapse of time may 
constitute a sufficient défense, even in the absince of any statute of 
limitations, and without neeessary re.ference to any question of lâches. 
Such beiug the law, it is clear that lapse of time may be a Bufficieait 
défense to a suit instituted in the name of the government. 

It is well settled that when the United States becomes a party to 
a suit in the courts, and voluntarily submits its rights to judicial de- 
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termination, it is bound Ly the same prînciples that govern individuals. 
When the United States voluntarily appears in a court of justice, it 
at the same time voluntarily submits to the law, and places itself 
upon an equality -with other litigants. TJ. S. v. Fossatt, 2 1 How. 450 ; 
The Flotjd Acceptances, 7 Wall. 675 ; U. S. v. Barker, 12 Wheat. 55'J. 
In Mitchel v. U. S. 9 Pet. 711, the court said: 

" By common law the king has uo right of entry on land wliich îs not glveii 
to his subjects; the king is put to his inquest of otBce or information of in- 
trusion in ail cases where a subject is put to liis action. Their right is the 
same, though the king has more convenient remédies in enforcing his. If the 
king has no original right of possession to land, lie cannot acquire it without 
office fonnd, so as to annex it to his domain." 

And see U. S. v. State Bank, 96 U. S. 36 ; U. S. v. Bostaick, 94 
U. 8. 66. 

"The principles which govern inquiries as to the conduct of individuals in 
respect t» their cotitracts are equally applicable where the United States are 
aparty." U. S.v.Smiify.QiV.S.'Zil. 

In the case of The Siren, 7 Wall. 159, the court said : 

"But, although direct suits cannot be raainlained against the United States 
oï against their property, yet when the United States iiistitute a suit they 
waive their exemption so far as to allow a présentation by the défendant of 
set-ofEs, legiil atid équitable, to the extent of the deraand made or property 
claimed; and when they proceed in rem, they open to considération ail claims 
and equlties in regtird to the property libeled." 

And în the same case it was said that the government, by its ap- 
peai^ance in court, "waives its exemptions and submits to the applica- 
tion of the same principles by which justice is administered between 
private suitors." 

See, also, Burhank v, Fatj, 65 N. Y. 62; Oshorne v. Bank of U. S. 9 
Wheat. 870; U. S. v. Macdaniel, 7 Pet. 1; Brent v. Bank of Washing- 
ton, 10 Pet. 615. In the latter case the court déclares that there is 
no reason why the United States should be exempted from a f unda- 
mental rule of equity subject to which its courts administer their 
remedy, and it is said : "Thus compelled to come into equity for a 
remedy to enforce a légal right, the United States must come as 
other suitors, seeking, in the administration of the law of equity, re- 
lief," etc. 

The same doctrine was laid down in strong langimge by Attorney 
General Black in Heside's Case, 9 Op. Atty. Gen. 2U4, and also in 
the case of People v. Clarke, 10 Barb. 120. In the latter case, which 
■was a bill instituted by the attorney genfA-al of New York to cancel 
certain patents granted before the révolution, the court said : 

" If the questions in this case may be deemed to beiong to a court of equity, 
I cannot pereuade myself that they are, tlierefore, nôver to be put at rest by 
lapse of time. It would be an alarming doctrine to hold that every man in 
the State who holds any land under a gï-ant btfore the révolution may be 
turned ont of possession by the pUintlffs, if a king was cheated who, one or 
two hundred years since, made the grant." 
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See, also, upon this point, Mayor of Hull v. Zforncr, Cowp. 110, 
decided by Lord Mansfield. 

Thèse considérations lead to tlie conclusions — First, that the lapse 
of time constitutes» a good défense to this suit, upon the gênerai prin- 
ciples of equity above stated, and which would be rdministered as 
between two citizens litigating in this tribunal; and, second, that the 
United States is bound by the same law. 

Thèse conclusions render it unnecessary to consider the other im- 
portant questions discussed by counsel. 

The court, however, deems it proper to say, in view of some re- 
marks of the counsel for respondents, that, in its opinion, the officiai 
action of the attorney gênerai in directing that the bill be filed, can- 
not properly be made the subject of adverse criticism. The bill was 
filed upon the recommendation of the secretary of the interior, for 
the declared purpose of having the questions which were being 
pressed upon the attention of the land department in connection 
with the claims of the Philbrook heirs, determined by the judicial 
department of the government. Those questions are important and 
unsettled. An appeal to the courts was, therefore, entirely proper 

Thedemurrerto the bill is sustained; and, unless the complainant 
asks leave to amend, there will be a decree for respondents, dismiss- 
ing the bill, 

Caldwell, J., being interosted, took no part m this cacc. 

See Speidell v. Hetirici, 15 Fed. Rep. 753, and note, 758. 



Adams, Trustée, and another, Assignée, z/. Crittenden and others.* 

(Circuit Court, N. D. Alabama. 1881.) 

1. Injunction. 

It is neither regular nor proper to issue a perpétuai injunction, at the first 
hearing of a cause, wliere no évidence was taken or considered, and an injunc- 
tion so issued will be considered as temporary only. 

2. JURISDICTION IN BANKRUPTCY. 

After the property of a bankrupt has been sold and the proceeds received, 
and neither the court, nor the assignée, nor the creditors hâve any further in- 
terest in it, the court will net interfère, at the instance of the purchaser, to 
prevent, by injunction, parties from asserting any claims they may hâve, or 
prétend to bave, against the property in any of the courts of the several 
States; and this, notwithstanding no final distribution lias been made in the 
bankruptcy. Tlie bankrupt court will not interfère where no advantage can 
resuit to the bankrupt's estate. 

Heicitt V. Norton, 1 Woods, 71, distinguishcd. 

In Equity. 

1 Reportée! by Joseph P. Hornor, Esq., of the New Orléans bar. 



iDAMS V. CRITTENDEN. *S 

O'Neal é O'Neal, ior com-plainanis. " '■ 

D. P. Lewis and J. B. Moore, for défendants. 

Paedee, J. The pétition in this case was filed in the district conrl 
to enjoin the défendants Crittenden and Weaver from further prose- 
cuting or enforcing their suits or claims agaiust certain lands in the 
State chaneery court for the second district of the northern chancery 
di-vision of Alabaraa, and to enjoin the défendant AndrevîS, register 
of aforesaid chaneery court, from advertising and selling said lands 
under order of said chaneery court. The pétition, which is lengthy, 
sets out in substance that the lands described formed part of the as- 
sets belonging to one Weaver, who had been compelled by the judg- 
ment of the district court to make a surrender in bankruptcy, and 
BO, after certain litigation, passed into the hands of Harris, assignée 
of said Weaver, vfith certain real and iictitious liens upon them, 
■who, under a proper order and decree of the district court, sold and 
conveyed them to Adams, plaintiff ; that after the sale made in bank- 
ruptcy the défendants Crittenden and Weaver, claiming to bave 
vendors' liens upon the îand in question, are seeking to enforce them 
against the property in the state chaneery court, and hâve prose- 
cuted their claims to judgment, and are about to cause the lands to 
be sold under the decree obtained. The state court is alleged to be 
•wholly -without jurisdietion, by reason of the provisions of the bank- 
rupt law of the United States; and the défendants are alleged to be 
violating the jurisdietion of the district court of the United States; 
and that the proceedings will damage plaintiffs by throwing a cloud 
on their title. The record shows that the sale made by the assignée 
in bankruptcy bas been completed and ratified by the court, and the 
proceeds thereof received by the assignée; that a final discharge bas 
been granted the bankrupt, but no final distribution bas been made, 
and to that extent the bankruptcy proceedings may be considered as 
Btill pending. 

It further appears that the prayer of the pétition was for an in- 
junction to issue, and that, upon the hearing, the injunction should 
be made perpétuai. The pétition was filed on the twelfth day of 
April, 1879. On the fourth day of May following, défendant Critten- 
den filed demurrer and answer. On the fifth day of May, défendant 
Weaver filed demurrer and answer; and on the same day the district 
judge made this order: 

" This cause having eome on to be heard, and after argument by counsel 
and considération by tlie court, it is ordered, adjudged, and decreed that the 
clerk of this court issue the writ of injunction in accordance with the prayer 
of the pétition aforesaid." 

Thereupon, May T, 1879, the clerk issued an injunction contain- 
ing an order for the défendants to show cause at the next term of the 
court why the same should not be made absolute, which was served. 
November 4, 1879, the défendants filed, on many gronnds, a motion 
to dismiss the pétition and dissolve the injunction. Af terwards, on 
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the BÎxteentli of December, the motion to dissolve was heard and 
denied by the judge. Finally, on February 24, 18S1, the district 
court reridered a judp;ment, iinding for the défendants, and decreeing 
"that the pétition for injunction or restraining oi-der be denied and 
the same is dismissed, and the temporary injunction heretofore 
granted by the court upon the pétition is hereby dissolved;" and 
frora this judgment the plaintifïs hâve appealed to this court. 

The first question in proper order presented in this court, necessary 
io pass upon, is whether the injunction granted May 6, 1879, was 
or not a temporary injunction, or wbetber the order or judgment 
rendered that day was not final on its merits, ordering and per- 
petuating the injunction in the same decreo. In the record there is 
no notice to défendants for application for injunction, though, as they 
appeared and liled demurrers and answers, they must hâve had no- 
tice. Nor in the record, until the day of the final decree, is there 
anything to show but the plaintilïs had always taken and trcated the 
injunction as temporary. 

So that it inay be eonsidered that up to the final decree ail the 
parties, and the judge himself, held and treated the first injunction 
as temporary oiily. The terms of the injunction are to that pur- 
port. At the first hearing it does not appear that any évidence was 
taken or eonsidered. It was neither regular nor proper to bave 
issucd a perpétuai injunction at that stage of the case. That no 
bond was reqiiired proves nothing, as tliat was, considering the in- 
junction as a restraining order merely, within the discrétion of the 
court. 

Under thèse circumstances, I do not well see how this court can 
déclare that a perpétuai injunction which was neither so in terms nor 
in intention. 

The only remaining question of tlie mnny raised and ably argued, 
necessary to décide, is whether the district court of the United 
States sitting in bankruptcy, and undoubtedlyhaving exclusive juris- 
diction agaiuit flie state courts over ail questions relating to the as- 
certainment and liquidation of the liens and spécifie claims bearing 
on the bankrupl's assets, and extending to ail aets, matters, and 
things to be doue under and in virtue of the bankruptcy until the 
final distrihutioii and settlement of the estate of the bankrupt, and the 
close of the procei ditigs in bankruptcy, will, after property of the court 
bankrupt h ts bocn sold and the proceeds received, and neither the 
court nor the assi'j;nee norcreditors hâve any furtherinterest in it, in- 
terfère at the instance of the purcliaser to prevent, by injunction, par- 
ties, strangers lo the bankruptcy, from asserting any claims they may 
hâve, or prétend to bave, against the property, in any of the courts 
of the several st.ites, and this, notwithstandiug no final distribution 
bas been mado in the bankruptcy. 

It would seeni that this question as stated would supgest its own 
answer. Eecau^io one court bas exclusive juriadiction of a matter, it 
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aoes not followthat it -will enjoin parties from proceedîng oratlempt- 
ing to proceed in some other form. There can be no question that 
the United States district courts hâve exclusive original jurisdiction 
in admiralty; but those courts do not issue injunctions to hinder the 
state courts from infringing on their jurisdiction. There is a remedy 
in another direction, and the same remedy, it seems to me, can be, 
unless lost by delay, resorted to by the parties in this case. 

The reasoning of Judge Hill, in the case of Penny v. Taylor, 10 
N. B. R. 200, is applicable in full force to this case. The rights of 
the parties, under the laws of the United States and the decrees of 
the district court of this district, are well ascertained and determined, 
and every court in the country is bound to, and, it is presumed, will, 
maintain them. If not maintaining them to the satisfaction of the 
parties, the remedy would lie, not by an injunction from another 
court, but by appeal to the proper superior court, and, finally, to the 
suprême court of the United States, if justice were not sooner done 
in the premises. 

If the property in controversy were in anywise under control of 
the bankrupt court, or in anywise afïected the bankrupt estate, it 
would be decidedly différent. But the bankrupt court is not for ail 
time, or any time, a warranty of title to property sold, disposed of, 
and paid for under its orders, 

The case of Heivitt v. Norton, 1 Woods, 71, was a case where the 
property was in the hands of the assigiioe. No other conclusion can 
be arrived at from an examination of the whole case. 

The authorities quoted in Bump, Bankr. (9th Ed.) 177, note 4, to 
the effect that the bankrupt court will not interfère where no advan- 
tage can resuit to the bankrupt's estate, gives, in my judgment, the 
proper rule to follow in cases like the one under considération. 

The argument that unless the bankrupt court protects property after 
it lias passed out of the bankruptcy the power of the court and the 
efficiency of the law will be impaired, if not brought into coutempt, 
is not very foreible. The jurisdiction of the courts of the United 
States, under the laws of the United States, is well grounded, and, 
where ver necessary, will be vindicated; and for that very reason it 
behooves the said courts and the judges thereof to exercise care and 
comity when called upon to interfère with the proceedings in state 
courts, which courts are presumed to know and applj' ail the laws of 
the country -with learning and justice. 

There is another view of this case which is equally against the 
plaintiff in this suit. The district court bas no jurisdiction, exclu- 
sive or otherwise, to interfère, under the bankrupt law, except 
with such matters and things, liens and otherwise, as pertain to the 
assets of the bankrupt's estate. Now, when property of the bank- 
rupt bas been brought into the bankrupt court, sold under thedecree 
of the court, the proceeds received by the assignée, and the sale rati- 
fied by the court, that property bas ceased to be assets of the bank- 
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rupt, ceased to pertain to his estate,and ceased to lie under con- 
trol of. the bankrupt court, just as much aa it wonld hâve passed out 
of the jurisdiction of any other court that might hâve had judicial 
possession of it, and ordered and completed its sale. 

Can it be pi'etended that an admiralty court, after having posses- 
sion and control of a ship, and after selling it free and clear of ail 
liens, as against ail the world, can preveut parties with alleged liens 
pursuing the ship in the hands of the purchaser in any other courts ; 
or that a probate court, having the exclusive control and jurisdiction 
of a minor's property, can protect it, after sale, from alleged mort- 
gages and liens ? It would seem immaterial whether the debts, which 
are the basis of the alleged liens claimed by défendants, were the 
debts of the bankrupt Weaver or not; but, in fact, they are not his 
debts, but the debts of strangers to the bankruptcy, and were not 
provable in said bankruptcy, although the liens might hâve been 
allowed therein. The views of this case as herein expressed, or 
others leading to the same conclusions, were undoubtedly entertained 
by the learned judge presiding in the district court who decided the 
case adversely to the pretensions of the plaintifi. 

Let a decree be entered affirming the decree of the district court. 



FooTE and others v. Chnaed Mining Co. and others 

(Circuit Court, D. Colorado. Juae 2S, 1S83.) 

1. Suit bt STOCKnoi-DKRs — Prekequisites. 

Before a stockholder can sue in his own name lie must sTiow to tlie satisfac- 
tion of the court that he has exhausted ail the means within his reach to obtain 
withinthe corporation itself theredressof hisgrievaaces, or action inconform- 
ity to his wishes. 

2. Same — Bill. iitrsT Snow, TVhat. 

In such a case the bill raust set forth with particularity the efforts of the 
plaintiil to securesuch action as he desireson thu part of the managing direct- 
ors or trustées, and, if necessary, of the shareholders, and the causes of his fail- 
ure to obtain such action. 

3. Same — Pucbable Refusal of Corpotîation to Act. 

It is not enough that it appears from the bill that the corporation 'Would 
probably refuse relief. The rule is imperative that efforts should be uiade to 
obtain relief in that direction before suit can be inslituled by a stockholder. 

In Equity. Demurrer to the bill. 

Bentley tC- Vaïle, for plaintiffs. 

Decker é Youley, for défendants. 

McCrary, J., after stating the facts, delivered the opinion of the 
court, oralbj, as foUows : 

The demurrer to the bill will hâve to be sustained. It is apparent 
that this is a suit brought in the interest of the Amulet Mining Com- 
pany, a corporation. It is brought by the stockholders of that cor- 
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poration. The substance of the allégation is that certain property, 
Yrhieh in equity belonged to the Amulet Mining Company, was fraud- 
ulently conveyed to the Cunard Mining Company, and the relief sought 
is that the title be transferred from the one corporation to the other; 
It is, therefore, a suit which ought to be brought by the Amulet Min- 
ing Company, unless tlieie is some reason set forth in the bill why it 
should be brought by the complainants as stockholders in that Com- 
pany. There are no sufficient allégations in the bill upon this sub- 
ject. The rule which obtains now in such cases is laid down in the 
case of Haivcs v. Oakland, 104 U. S. 460, in which, after having 
stated the circumstances under which a bili may be brought by a 
stockholder against the corporation of whicW he is a member, the 
court adds : 

"lînt in addition to tlie existence of grievances wlucli eall for tliis kind of 
relief, it is equally important that, before tlie shareliolder is pemiitted in liis 
owu name to institute and conduct a litigation wliicli usually belongs to tlie 
corporation, lie should show, to the satisfaction of the court, that he has ex- 
hausted ail the means within Iiis reach to obtain, vvitliin the corporation itself, 
the redress of liis grievances, or action in conf ormity to his wishes. lîe must 
malvc an earnest, not a simulated, effort with tlie managing body of the cor- 
poration to induce remédiai action on their part; and this must be made ap- 
parent to the court. If time permits, or has permitted, he must show, if he 
fails with the directors, that lie lias mr.de an honest effort to obtain action by 
the stockholders as a body in the matter of which he complains; and he must 
show a case, if this is not done, where it could not be done, or it was not rea- 
sonable to require it, 

"The efforts to induce snch action as complainant desires on the part of 
the directors, and of the shareholders, wheii that is necessary, and the cause 
of failure in thèse efforts, should be stated with particularity, and au alléga- 
tion that complainant was a shareliolder at the time of the transactions of 
which he complains, or that his shares hâve devolved upon him since by opér- 
ation of law, and that the suit was not a coUusive one to confer on a court of 
the United States jurisdiction in a case of which it could otherwise bave no 
cognizance, should be in the bill, which should be verified by aflidavit." 

Upon the announcement of that opinion the suprême court adopted 
an additional rule in equity, to which I think, perhaps, the attention 
of counsel in this case has not been called. It is rule 94, and will 
be found in the 104th volume of the United States Eeports, and is 
as follows : 

"livery bill brought by one or more stockholders in a corporation against 
the corporation and other parties, founded on rights which may properly be 
asserted by the corporation, must be veritied by oath, and must contaLjl au 
allégation that the plaintiff was a sharehoider at the time of the transaption 
of whieh he complains, or that his share had devolved on him since by opéra- 
tion of law ; and that the su.t is not a coUusive one to confer on a court of 
the United States jurisdiction of a case of which it would not otherwise hâve 
cognizance. It must also set forth with particularity the efforts of the 
plaintiff to secure such .action as he desires. on the part of the managing di- 
rectors or trustées, and, if necessary, of the shareholders, and the causes of 
his failure to obtain such action." " 



^8 rEDERÂla BEPOBTEB. 

Thîs bill does not set forth that the complainants were sharehold- 
ers at the time of the transactions of which they coraplain; it doea 
not set forth any efforts which hâve been made by complainants to 
obtain redress from the corporation ; it is, therefore, in thèse partic- 
ulars insufûcient. It is not enough to say that it appears from the 
bill that the corporation woiild probably refuse relief. The rule is 
imperative that efforts shall be made to obtain relief in that direction 
before such a suit as tliis shall be commenced in the courts. 

On this ground the demurrer to tha icJJ. will be sustained. 



Meekeb ana others v. WiNTHnop Iron Co. and others.* 
^Circuit Court, W. Z>. Michigan, N. D. Juue, 1883.) 

1. OmcEKS OF A Corporation Dealinq wiin Tiiemsklves — Contkact Void- 

ABl.E. 

Olticers of a rorporation are but agents, and cannot, as such officers, while 
acting for the corpoiation, deal with themselves, to the détriment of the cor- 
poration for whom they are acting. Ail sueh contracta, if not void, aru void- 
able at the option of the corporation. 

2. SAME — EfPECT of StOCKHOLDI * s' JlKBTINa. 

Nor can the holders of a niajority of the capital stock of a corporation, hy 
tlieir vote^ in a stockliolders' meeting, lawfully authorize its ofBcers to lease its 
property to themselves, or to anotlier corporation formed for the purposo and 
extlusivuly owned bythem, unions such lease js made in good faith,and issup- 
pi' fed by an adéquate considération ; and in a suit, properly proseouted, to set 
asme such a contruct, tlie burden of pniof, showing fairness and adequacy, is 
upon the party or parties clairaing thereunder. Ail doubts will be solveJ in 
favor of the corporat.on for whom such stockholders assumed to act. 

3. Samk — PowEU op Majohitt. 

Tlie holders of a majority of the stock of a corporation may legally control 
the company's business, presorihe its gênerai polioy, make themselves its 
agents, and take roasonable compensation for tlieir services. But, in thus as- 
suming the control, they also iake upon themselves the corrélative duty of dil- 
igence and good faith. They cannot lawfully manipulate tho company's bus- 
iness in th,.-ir own interests, to the injury of olher stockholders. 

4. CosTs — Counsf.Ij Fées. 

An owncrof capital stock in a corporation, whosues forhimself and ail other 
shareholders, and successfuUy prosecutes the action, for a wrong donc to the 
corporation, isenlitled to be reimbursed his actual and necessary expenditures, 
ineluding attorney's fées, ont of the corporate funds. 
6. S-UiE — (J- E Stated — 1{elief Guamted. 

The foiir l)r.iihers S. leased the mine of the W. Iron Co. for flve years, at a 
royalty of 5l) cents per ton of ore mined, they to furnish the requisite raaehin- 
ery, which was to be pnrjhased by the lessor upon the expiration of the lease. 
They incorporated the \V. Hématite Co. tooperaie the mine, they being the sole 
owuers of it< stock. Shortly before the expiration of their lease, being unable 
to obtain a renewal of it, they purchased a majority of tho stock of the W. Iron 
Co., andcaileil a meeting oc its stockholders, but at which no other stockholder 
atlended. That meeling ordercd an expenditure of $50,000 of the company's 
capital in sinkinga shalt in the mine tofacilitale its opération; directeda lease 
for 18 years of thé mine, macli nery, and ail of thecompany's other property to 
the W. Hématite Co. at a royalty of 25 cents per ton of ora mined, with certain 

1 Keportcd by J. C. Harper, Esq., of tbe Cincinnati bar. 
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other advantages to tlie lessee ; voted one of tlie brothers a salary of $3,000 a 
year as président ; and in pursuance of said action such a lease was execuled 
b}' two et the brothers, acting as président and secretarj' of the AV. Iron Co. , and 
by tlie otlier two acting as secretary and superintendent of the W. Hématite 
Co. Upon a bill filed by stocliholders in behalf of tbemselves and ail other 
stockholders, ?idd, that s'uch a lease was inéquitable, and a fraud upon the 
riglits of stockholders not concurring therein. 

In Equity. 

Morris d- Uhl, for complainants. 

C. 2\ Walker and Mr. Cracker, for défendants. 

Baxter, J. The défendants, the Winthrop Iron Company and the 
Winthrop Hématite Company, are corporations organized under the 
laws of Michigan. The capital stock of the former consists of an 
iron ore mine rated at $500,000. In August, 1877, it made a lease 
thereof to the St. Clair Brothers, a partnership composed of the four 
défendants by that name sued herein. Soon after securing said iease 
they organized the Winthrop Hématite Company, for the purpose of 
working the mine thereunder. They continued thus to operate until 
the summer of 1881, when they made an effort to obtain a renewal 
thereof to the Wintttrop Hématite Company. But faiiing to secure 
it, they proceeded to purchase a majority of the capital stock of the 
Winthrop Iron Company, and assume control of its business. At 
their instance a stockholders' meeting was called for October, 1881. 
The meeting was accordingly held by one of the St. Clairs, (who aeted 
for himself and brothers,) assisted by W. S. Hollert, their attorney, 
and one G. B. Breese. Neither Hollert nor Breese owned any stock 
in the company. Hollert was made président, and Breese secretary, 
of the meeting. Being thus organized they adopted certain resolu- 
tions, in which, among other things, they removed two directors of 
the company, and appointed three of the St. Clairs in their stead ; 
authorized the sinking of a shaft at the mine, and appropriated §.50,- 
000 of the company 's money to complète and equip it; authorized and 
directed a lease of the company's mine for 18 years from and after De- 
cember 1, 1882, — the time at which the former lease was to expire, — 
to the Winthrop Hématite Company; and soon thereaf ter Eugène G. 
St. Clair as président, and J. N. St. Clair as secretary, of the Wmthrop 
Iron Company; and Eugène G. St. Clair as secretary, and George 
A. St. Clair as superintendent, of the Winthrop Hématite Company, 
professing to act for and in behalf of their respective companies, en- 
tered into a contract wherein and whereby it was agreed tliat said 
first company should lease its mine, with ail the improvemeiits, 
machinery, etc., thereon, for 18 years to the Winthrop Hématite Com- 
pany at a royalty of 25 cents per ton. 

The relief sought by complainants, who sue as well for ail other 
stockholders in the Winthrop Iron Company as for themselves, is a 
rescission of said lease and an account of rents and profits ; and to 
T.17,no.l — i 
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this end they hâve, through their solicitors, involsed that well-estab- 
lished principle so uniformly enforced by courts of equity, which for- 
bids agents from dealing with tliemselves or with other persons for 
their private benefit, to the détriment of their principals. Is the 
principle applicable to the facts of this case? 

The lease sought to be rescinded is not to the St. Clairs, but to the 
Winthrop Hématite Company. But who is the Winthrop Hématite 
Company ? A mère entity created by law, without body or soûl, en- 
dowed with capacity to acquire, hoid, and dispose of property, in 
trust for the use and benefit of the natural persons of whom it is 
composed, in proportion to their several interests therein. But its 
property belongs in equity to the eorporators, and every contract that 
wrongfuUy deprives the corporation of any part thereof, or dimin- 
ishes its value, is an injury to its bénéficiai owners. Hence, courts 
of equity look bej'ond the artificial créature in whom the légal title is 
vested, to the real persons which it represents. 

The défendants St. Clair were, at the.time the lease was executed, 
and are yet, the owners of ail the capital stock of the Winthrop 
Hématite Company. If any profits or other advantage resulted tbere- 
from, it inured to them, to the same estent as if the lease had been 
made directly to them. Hence, in executmg said lease for the Win- 
throp Iron Company to the Winthrop Hématite Company, they were, 
in a bénéficiai sensé, dealing with themselves; and we can see no 
reason for withholding the application of the principle invoked and 
hereinbefore stated, unless its application is averted by the stock- 
holders' resolution hitherto mentioned, and under and by authority 
of which, as it is alleged, the lease was executed. . -. 

Does this resolution validate and make effectuai a contract that 
would otherwise be declared void? 

The ownership of a majority of the capital stock of a corporation 
invests the holders thereof with many and valuable incidental rights. 
They may legally control the company's business, prescribe its gên- 
erai policy.make themselves its agents, and take reasonable compen- 
sation for their services. But, in thus assuming the control, they also 
take upon themselves the corrélative duty of diligence and good faith. 
They cannot lawfully manipulate the company's business in their 
own interests to the injury of other eorporators. Any contract made 
by them in behalf of their principal with themselves or with another 
for their personal gain would be voidable at the option of the Com- 
pany. We may, therefore, admit that the stockholders' meeting of 
October, 1881, was legally called and regularly convened, (facts, how- 
ever, denied by the complainants ;) that it possessed the power to dis- 
place two of the existing directors and of eleeting three of défendants 
in their stead; to direct a lease of the company's mine, and dictate 
the company's gênerai policy within the scope of its chartered priv- 
iliges ; and yet défendants would be without the légal right to appro- 
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priate the corporaté pr operty to "themsêlves or to make any other dis- 
position of it for their private benefit. If they could, they would be, 
in efïect, the bénéficiai owners of the entire corporaté property. If 
they can make such a lease, they can, as selfishness or caprice shall 
dictate, modify its terms, expend the company's entire income in 
improvements to facilitate their individual interests, or do anythinj; 
else their selfishness or cupidity may suggest. The law does not 
thus vest majority stockholders with any such dangerous power, in- 
vite such peculations, or open the door to such abuses. If a major- 
ity of stockholders can, in any event and under any circumstances, 
thus vote away the corporaté property to their individual uses, — a^ 
question that need not be decided in this case, — they could only do 
so upon the clearest and most satisfactory évidence of good faith, and 
for an adéquate considération ; and the burden of proof is upon the 
parties thus acting and claiming the enforcement of such a contracta 
Ail doubts in relation to adequacy of considération and good faith 
ought to be resolved in favor of the principal. Was the lease in 
question, therefore, fairly obtained, and is it supported by a just and 
adéquate considération ? 

On thèse points the testimony is not susceptible of easy reconcilia- 
tion. It consists mainly of the opinions of professed experts and 
interested witnesses ; tho witnesses for complainants generally con- 
curring in the opinion that the royalty contracted for in the second 
lease is grossly inadéquate; while those for défendants unité in the 
opinion that the rent agreed on is a sufQcient considération for the 
leased premises. Each witness endeavors to fortify his opinion with 
such extraneous facts as seemed to him to be material and pertinent 
to the issue. But fortunately the court is not entirely without other 
évidence bearing on thèse questions. It appears that the défend- 
ants St. Clair are experieneed and successful business men. In 
1877, with a full knowledge of its condition, resources, and capa- 
bilities, they applied for and obtained a five years' lease of said 
mine, and therein agreed to pay a royalty of 50 cents per ton. By 
it they obtained nothing but a lease of the mine. The lessor was 
under no obligation to make any improvements or furnish machinery. 
Thèse facilities were to be provided by the lessees, the lessor ^cove- 
nanting to purchase the same upon the expiration of the lease, at 
such priée as might, in case of a disagreement between the parties, 
be fixed by arbitration. This contract sufficiently évinces the de- 
fendant's estimate of the mine at that time. Nothing has since been 
developed in connection therewith calling for any radical change of 
opinion in this regard ; and yet, af ter more than three years of act- 
■ual expérience in working the mine under that lease, the défendants, 
for the purpose of securing another lease of the same property, re- 
sorted to the means horeinbefore detailed to obtain it; and, after 
baving thus secured absolute control of the corporation to which it 
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belonged, by their votes as stockholders, authorized and directed 
tbemselves, as tbe ofScers and agents of the company, to make and 
exécute a lease of said premises to another and distinct corporation, 
wliolly owned by them and for their exclusive benefit, at one-half the 
royalty contracted for in the first lease, provided a sufïicient quantity of 
ore could be found accessible without an unreasonable outlay of money. 
It seems that a réduction of one-half the royalty agreed to be paid un- 
der tbe first lease ought to bave been accepted as a suiBcient conces- 
sion. But it did not satisfy the défendants. They demanded more, 
and being, as they supposed, in full possession of the requisite powei", 
they dealt in a most gênerons spirit with tbemselves. The second lease, 
conforming totherequirementsof the resolution passed by their votes, 
included, in addition to the mine, from $30,000 to $40,000 worth of 
machinery, (wbich the lessor company was, under the terms of the 
first lease, bound to purchase,) and the $50,000 of money appropri- 
ated for the purpose of sinking and equipping a shaft to put the 
mine in a more workable condition to facilitate their opérations. In- 
terest on thèse two sums, ordinary détérioration of the machinery, 
the $3,000 salary allowed to one of the défendants for actingas prés- 
ident of a corporation stripped of its property and left without any 
active business or responsibility, will about absorb ail the rent pay- 
able nnder said second lease. Its effect, therefore, is to transfer the 
bénéficiai interest of ail the company's property to défendants for 18 
years. But if, perchance, it does not do this, another stockholders' 
meeting, to be called and controlled by défendants, can easily find 
some pretext for appropriating any surplus that may remain. A 
lease thus attained, and capable of being perverted to such injustice, 
ought not to be sustained. It is inéquitable, and a fraud upon the 
rights of tbe other stockholders. A decree will, therefore, be entered 
declïiring it fraudulent, and ordering its rescission, and appointing a 
receiver to take charge of and superintend the company's business, 
until the accounts hereinafter ordered and the rights of the parties 
involved herein are ascertained and finally adjusted. The défend- 
ants St. Clair will also be required to account with tbe Winthrop 
Iron Company, pursuant to the terms of the first lease, until Decem- 
ber 1, 1882, the date of its expiration, and from and after that time 
for the actual profits realized by them from said mine, or for a rea- 
son.ible royalty, at complainants' élection. Said défendants will also 
be decreed to pay tbe costs heretofore accrued. And as tlie com- 
plainants bave prosecuted this case for the common benefit of ail the 
l)arties interested, to protect and préserve a trust fund, they are en- 
tilled to be reimbursed therefrom for ail proper expenditures made 
or liabilities necessarily incurred in and about the prosecution of the 
sîime. A master will, therefore, be appointed to hear proof, and take 
and report in référence to the accounts hereinbefore ordered, and to 
asçertain wbat will be a proper allowance to complainants for their 
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counsel fées and other necessary expenditures made or to be made, 
by them in and about the prosecution of this suit. 

Ail other questions will be reserved until the coming in of the mas- 
ter's report. 



Tlie main position in the case above given rests on the rule that a principal 
may, at his élection, avoid a contract made by his agent when such contract 
reserves émoluments or beneflts to the agent which should hâve been given to 
the principal. Tlie profit that an agent is permitted to malje out of his agency 
is limited to salary and commissions flxed by law or by agreeraent of tlie 
parties. Hence, any contracts by an agent for the purchase of the principal's 
property, or the investment of tlie principal's assets, inures to tlie principal's 
bene.lt; or, if it be the resuit of a spéculation by the agent for his private 
gain, it may be repudiated by the principal, so far as concerns the agent and 
parties with notice, unless it should appear that the spéculation was made 
with the principal's approval, on a full knowledge of the facts.(a) The rea- 
sons for vacating such contracts increase in strength when the agent, from 
his peculiar position, is enabled to exercise peculiar influence over the princi- 
pal, as is tlie case when a director or ofticer of a company makes a contract 
on behalf of the company for his own einolument;(6) or a trustée, relied on 
implicitly by the cedui que trust, makes an iinfair profit out of the latter's 
eslate.{o) Nor is this ail. An agreement by an oflicer of a railroad company 
to use his influence to hâve the road take a particular course, is not only void- 
able as îigainst the company, but void geiierally, as against public policy.(d) 
"Ail arrangements by directors of a railroad company to secure an undue ad- 
vantage to theraselves, at its expense, * * * are so many unlawful 
devices to secuie an undue advantage to eurich themseives to the détriment 
of the stockholders and creditors of the company, and will be condeiuned 
whenever properly brought before the courts for consideration."((i) And in a 
later case, still unreported, (/) it was held that an agreement, for a con- 
sidération, of a stockholder in a business corporation to vote for a particular 
person as manager, and to vote to increase the salaries of the olficeis, includ- 
ing that of the manager, is void, as against public policy, if not cured by the 
assent of ail the stockholders.{^) PitANCis Wiiaeton. 

(a)l>es V. NnttnU, 2 Myl. & K. 819; I^owtlier Earter, t.. R. 7 Ch. IM; Thompson v. Knstwood, 

T. Lowther, 13Ves. 95; Dunne V. English, L. R. L. R.2 App. Cas. 23o; Parker V. Nickerson, 112 

Ifi Kq. 521; Marsh v. Waitmore, 21 Wall. VA; Mass. 4 '5; Himt v. Moore, 2 Barb. 103; Dllerv. 

Baker v. Himphreys. 101 U. S. 491 ; Mott v. Har- Brubaker, 62 Pa. St. 418; Sponcei's Appeal, 80 

rington, 12 Vt. laO; Smith v. Townsend, 109 Pa.St.333. 

Mass. 600; Fulton v. Whitney, 66 N. Y. 648; (rf) Berryman T. Railroad, 14 Bush, 755. 

LorHIard v. Clyde, £6 N. Y. 384; Everhart Y. (e)I"iELD, J., Wan:ell v. RailrCKid, 1 3U.S.653; 

Searle, 71 Pa. St.266. eiliiig Great Luxembourg K R. t. Magney, 23 

(6) Impérial More. Co. T. Coleman, L.. R. 6 II. Beav. 5t6; Benson v. H Ikiw;.-. 17 S. C. 326; 

L. l^î ; Flanagan v. Railroad, L. R. 7 Eq. 116 ; New Flint R. R. v. Dewey, 14 Mi<h. 477. 

Sombrero Phosphate Co. v. Erlanger, L. R. 5 C. (/) WooJruff v. Wentworth, Sup. Ct. U. S. 

O- 73. 1S8J. 

(0 Coleg V. Trecothick, 9 Ves. 234 ; Ellis T. (y) See Guernsey t. Cook, 120 Mass. 601. 
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HuTHsiNG V. Bosquet and otbera. 

(Circuit Court, D. lowa. February, 1882. 

PaET-IC OfpICER — CONTRACT WITH NoN-ReSIDENT— KNOWLEDGE OF LAW PrE- 
SlIMED. 

Where a party in ona sfate makes a coairact with direct référence to the law 
of anotlier State, lie must be lield to knovv tlie law of tliat State. 
Ilulhsing v. Bousquet, 7 ITbd, Ebp. 833, reafBrmed. 

This case was submitted on the foUowing agreecT statement of facts 
after the filing of the opinion, reported in 7 Fed. Eep. 833 : 

"It is hereby stipuliited and figreed, by and between the parties to the above- 
entilled action, that said cause be submitted for détermination and judgment 
to the court, and that in the détermination of said cause the following agreed 
statement of facts shall be taken and considered as true, without further proQf 
tliereof, but subject to any légal objection that may be urged in argument by 
either party on the ground of incompetency, irrelevancy, or immateriality. 

"1. ïhat the plaintifE and said Lawler are now, and hâve continuously 
been, citizens and résidents of the state of Missouri, since prior to the year A. 
D. 1876, and that the défendants are, and for m any years bave been, rési- 
dents and citizens of the state of lowa. 

"2. That in the year A. D. 1876 the board of supervisors of Marion county, 
in the state of lowa, was coraposed of three members only, and that the de- 
fendants, Herman F. Bosquet, A. A. Welsher, and one H. D. Lucas, being the 
chairman of said board. That the term of office of said Lucas expired on the 
thirty-flrst day of December; 1876, and he was succeeded by tlie défendant, 
John 15. Ely, who served as such superviser for three years next succeeding 
thereafter. 

" 3. That on the tenth day of October, 1876, the office of the treasurer of 
said Marion county was robbed of about ten thousand and flve hundred dol- 
lars (810,500) of money, belonging to said county, by two raen, who entered 
the said office and by threats compelled the treasurer of said county to open 
the safe and deliver said money to them, and that John B. Barcus and Harry 
AVilliams are the persons who committed said robbeiy. 

" 4. That on the morning of tlie eleventh day of October, 1876, said Bos- 
quet, AVelsher, and Lucas met at Knoxville, the county seat of said county, 
without notice or request theref or having been given, and without any of tlie 
steps having been taken as provided in section 301 of the Code of lowa for 
the holding of spécial meetings of boards of supervisors, but having convened, 
with other citizens, solely on account of said robbery, for the purpose of tak- 
ing such action in relation thereto as might be deemed best, they, the said 
Bosquet, Welsher, and Lucas, then and there, while thus convened, issued and 
caused to be published and circulated the ofîer of reward referred to and set 
out in the original and substituted pétition herein, and sent a copy thereof to 
the chief of police of the city of St. Louis, :Missouri, which was seen and read 
by the plaintifE and by said Patrick Lawler on or before the sixteenth day of 
Xovember, 1876. It is agreed that the said Bosquet, Welsher, and Lucas, at 
the time they issued the said circular, did not meet or organize as a board, 
nor pass any resolution in any formai or informai manner adopting said offer 
of reward, nor make any record of their proceedings, but were individually 
présent in the treasurer's office, and merely consulted together as to the pro- 
priety of making said offer, and agreed Ihereto, whereupon the said offer was 
written out and signed by said H. D. Lucas, chairman, in the présence of the 
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défendants Bosquet and Welsher, and the said olïer was, by the direction of 
the said Bosquet, Welslier, and Lucas, piinted and circulated. 

"5. That in making and circulating said olïer ot' reward said Bosquet, Wel- 
slier, and Lucas acted in good faith, believing they had tlie right and power to 
make the same on behalf of said county in the manner as herein stated, and 
that if the terms of said olïer were coniplied with it would entitle the party 
who might perforai such service to the reward therein offered froin said 
county, but did not intend to make such offer as a personal olïer by said board 
or its individual members in their individual capacity. Xor did said super- 
visors intend that said circular should be understood to be a personal olïer by 
theni, but intended to make the same in their ofiScial capacity only, as the 
board of supervisors of said Marion county. 

"6. That after the plaintilï and the said Lawler had seen and read said cir- 
cular, and with a view to obtain said reward, — to-wit, on or about the six- 
teenth day of November, 1876,— they recovered about the sum of ($3,071) 
three thousand and seventy-one dollars of the said stolen f unds of said county 
in the city of St. Louis, Missouri, and placed the same in the haiids of the 
chief of police of said city, subject to the order of said county; and also, on 
or about the twentieth day of Noyember,,1876, arrested the said John E. Bar- 
ons at Atchison, in the state of Kansas, and in a few days thereafter delivered 
him over into the hands of the sherifE of said Marion county. That said Bar- 
ons was duly convicted of said robbery in January, 1877, and is now serving 
out his sentence in the penitentiary. 

"7. Tliat when said printed circular cache to the notice of plaintilï and said 
Lawler, and when they performed the services lierein mentioned and referred 
to, they and each of them iniderstood and relied on such circular and the olïer 
of reward tlierein contained as being made solely on behalf of said Marion 
county, and not on behalf of the supervisors who issued and published the 
same. That they and each of them expected the compensation promised in 
said circular tb be paid by said county, and not by said supervisors person- 
ally, nor by any of them. That neither plaintifE nor said Lawler knew the 
name of any member of the board of supervisors of said county, except said H. 
D. Lucas, until after they had performed ail the services for which compensa- 
tion is cUiLuied in this action, and had, at the time of said services, no actual 
knowledge, information, or belief that under the laws of lowa supervisors 
were not legally authorized to issue said offer of reward, but had only such 
knowledge as imputed by law. 

*' 8. That about the month of January or February, 1877, plaintiff and said 
Lawler liled, with the auditor of said Marion county, an account (a copy of 
wliich is hereto annexed and inarked A) against said county, duly verifled, 
claiming of said couut'y the reward sued for in this action, and also for ex- 
penses; and that afterwards said plaintifE and said Lawler sued said Marion 
countj' for the reward sued for herein, and also for the reward on the money 
recovered by them, and for their saidexpenses; and that, upon issues joined 
in said action in a court of compétent jurisdiction, said plaintiff and said Law- 
ler were adjudged to be entitled to ''ecover of said Marion county about the 
sum of S1,0U0 as reward for the recovery of said 83,071, and about the 
sum of (8675) six hundred and seventy-five dollars for expenses in and about 
the recovery of the same, and in the appréhension and delivery of said Bar- 
cus. But the question of the liability of said county to pay the reward sued 
for herein, for the arre.st of said Barcus, was not adjudicated in said action, 
and the claim herein is not barred by reason of any former adjudication 
thereon, but the same was withdrawn before judgment in said case. 

"9. That the acts of the supervisors, in issuing and publishing said offer of 
reward, were duly ratilied by the said board in full and regular session, in 
1877, and by repeated acts tiiereafler, as shown by the aunexed resolutions, 
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markecl B and C and D and E, wliich are made a part liereof, and whicli, it is 
agreed, were reguhirly and duly adopted by said board and spread upon its 
record. 

"10. The court may take notice and give forée to any statutes of the state 
of Missouri or décisions of the law court of said state, cited in argument by 
either party herein, tlie same as though ofEered in évidence, and subject to the 
same objections as are provided for in section 1 hereof. 

"11. Tliat in case the plaintiff is entitled to recover herein for tlie arrest 
and conviction of said Lucas, it is agreed that he is to liave jiidginent in the 
sura of $2,500, and interest from May 1, 1877, being one-halt tlie reward of- 
fered, if the court shall hold that said reward is apportionable, and if tliat is 
material. 

"12. That so far as said pétition herein relates to the claira for tlie appré- 
hension and conviction of said Williams the same is to stand for trial sepa- 
rately, and subsequeutly hereto. 

"13. That said ofler of reward was issued for circulation and information 
of the public, and to induce parties to act thereon, and that said Huthsing 
and Lawler performed the work and services set forth in the pétition, result- 
ing in the arrest of John R. Barcus, as f urther set forck in section 6 hereof." 

Wldting S. Clark, for plaintiff. 

Anderson é Kinkeacl, for défendants. 

McCeary, J. ihe plaintiff now seeks, by bis new avei-ments and 
the agreed statement, to put his case upon the ground of fraud. It 
is not pretended that there was any fraudulent intent on the part of 
the défendants. That they, in fact, acted in perfect good faith, in- 
tending to bind the county, and believing they had power to do so, is 
not questioned. How, then, does the plaintiff attempt to make a case 
of fraud? They say the défendants are conclusively presumed to 
bave knoAvn the law of lowa, and therefore must be held to bave of- 
fered the reward knowing that the county would not be bound. They 
must, therefore, bave intended to mislead and deceive the plaintiff. 
Now it is manifest that this reasoning is purely technical. It aims 
to charge the défendants upon a case of fraud in law when there was 
no fraud in fact. It would be a strange resuit in an action at law to 
make a défendant responsible upon a charge of fraud while admit- 
ting that be, in fact, acted in perfect good faith, 

It is, of course, necessary to this argument for the plaintiff to as- 
sume that be did not know the law of lowa, because if he did know 
the law be was not deceived. But in my opinion this is untenable. 
When a party in one state makes a contract with direct référence to 
the law of anoUier state, I think he must be held to know the law of 
that state. In ail the county bond cases it was held by the suprême 
court that the non-resident holder for value without notice, of county 
bonds, must take notice of the law of the state couferring the power 
to exécute them, and that if the law of the state conferred no power 
the innocent purchaser and holder could not recover. He was bound 
to know the biw of the state under which the contract was made. 
He could not be innocent by reason of his ignorance in that regard. 
It never entered the mind of any one to say that, being a citizea of 
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another etate, he was net presumed to know the law of the state giv- 
ing the authority to issue the bonds; and no one ever dreamod that 
the county officers, if they acted ultra vires, bound themselves per- 
sonally. Why, then, was not the plaintifï in the présent case bound 
to take notice of the law of lowa conferring power upon the board of 
supervisors to ofïer the reward ? The plaintiiï saw, by the very terms 
of the ofifer, that the board intended to bind the county and not to 
make themselves personally liable. Why was he not bound to take 
notice of the law of lowa, and see whether or not it gave the board 
power to make the contract upon whioh he sues? 

If the défendants in this case can be made responsible for fraud, 
upon the theory that they knew the law while the plaintiff was igno- 
rant of it, I can see no reason why the county officers who may issue 
bonds in perfect good faith under a mistake of the law may not be 
made personally responsible upon them by any non-resideut purchaser 
for value. 

The plaintiiï made a contract with the county of Marion, not with 
the défendants as individuals. He did service to the county, not to 
the défendants individually. And now, finding he cannot recover 
from the county, seeks to change the whole nature of the transac- 
tion. He seeks to make parties liable with whom he had no con- 
tract, and for whom he performed no service. 

Upon a careful reconsideration of the whole case by both judges 
we are prepared to reaffirm what was said in the original opinion, 
and to hold that there is nothing in the amended pétition upon which 
to L ise a claim for damages in favor of the plaintifï and against the 
détendants. 

The demurrer to the amended pétition is therefore sustained, both 
judges concurring. , 



LlTTIiE PlTTSBUEGn CoNSOLIDATED MiNING Co. V. AîIIE MlNING Co. 
{Circuit Court, D. Colorado. July 2, 18S3.) 

1. MlXIKG ClATSI — LOCATOE DlSPOSINQ DP PART. 

After a mining claim has been propcrl3'locate(l, tne owner of it may sell any 
part without préjudice to liis right to hold the remainder. He may dispose of 
it by gift or grant in any way that seems proper to him, and the mère fact that 
a part of it is transferred toanother will not defeat the right of the locator to 
other portions which were not so sold, disposed of, or surrendered. 

2. Sasie — PiîEvioDS Location. 

A location of a mining claim cannot be made by a discovery shaft upon an- 
other daim which has been previously located. and which is a valid location. 

At Law. 

Rockivell db JtSis^ell, for plaintiffs. 

Markham, Patterson d Thomas, for défendants. 
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lÎALLETT, J., (omlly.)' The' Little Pittsburgli Consolidated Mining 
Company bro'ught an action of ejeetment against the Amie Mining 
Company to recover the Winnemucca mining Iode. The défendant 
answered, among other things, that the plaintiiï at one time, without 
stating what time, set up a claim to the "Winnemucca Iode, and also 
to the Little Pittsburgh Iode. At that time the Winnemucca Iode 
was owned by other parties, claiming adversely to the plaintiiï, and 
the Little Pittsburgh Iode embraced or covered ail of the Winne- 
mucca claim except the ground in controversy in this suit, which is a 
small strip upon one side or the other — I don't remember the exact 
location. The ground then claimed by the plaintiiï as a part of the 
Little Pittsburgh claim included the discovery shaft of the Winne- 
mucca claim. The owners of the Little Pittsburgh claim applied for 
a patent to that claim, and were met by an adverse proceeding on 
the part of the owners of the Winnemucca claim, which was settled 
in some way, by which the claimants of the Little Pittsburgh prop- 
erty became entitled to their entire claim, ineluding the discovery 
shaft of the Winnemucca claim. The adverse claim was withdrawn 
from the land-of&ce, and the Little Pittsburgh people were allowed 
to make the entry of their Iode. There is some confusion in the 
statements of the answer as to who were the parties owning thèse 
claims, respectively, at that time. In some parts of the answer it 
appears that the présent corporation, the Little Pittsburgh Consoli- 
dated Company, then claimed and owned the Little Pittsburgh 
claim, and conducted the proceedings for patent; and frora other 
parts of the answer it would-seem that it was not this company, but 
some one from whom it bas derived title. But the substance of the 
answer is that bj'the withdrawal of.the adverse claim to the applica- 
tion of the Little Pittsburgh claim for a patent the Winnemucca 
parties abandoned their claim entirely, and no right or title can be 
now set up under that location. This position appears to be to the 
efïect that one who owns a mining claim must at ail events hold on 
to his discovery shaft until he bas obtained a patent for his claim. 
If he yields it to another in any way, by conveyance or otherwise, 
he thereby abandons the rest of his claim. 

I do not see upon what principle such a conclusion can rest. After 
a claim bas been properly located, the owner of it may sell any part 
without préjudice to his right to hold the remainder. He may dispose 
of it by gift or grant in any way that seems proper to him. What was 
done in this instance by the Winnemucca parties and the Little Pitts- 
burgh parties is not stated. W^hether the Winnemucca parties j'ielded 
voluntarily to the Little Pittsburgh people, or made sale to tliem, or 
in what way they disposed of their interest, if they had any, in this 
claim, is not stated. But I do not think that can be material. Any 
concession that they may hâve made to the Little Pittsburgh people 
is to them only, and is not available to any other person. 

It bas been decided, it is true, in the suprême court of this state. 
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and in tbis bourt also, that a location may net be made by a discov- 
ery sbaft upon another claim which bas been previously located, and 
which is a valid location, but tbat doctrine bas notbing to do witb 
tbe point in controversy hère. For ail that appears, tbe Winnemucca 
may bave been tbe better location, and it may bave been sold by tlio 
Little Pittsburgb parties, or disposed of in some way. The mère faot 
that a part of it was transferred to tbe Little Pittsburgb parties is not 
enough to defeat tbe rigbt of tbe locators to other portions wbich 
were not sold, disposed of , or surrendered. 

The demurrer to the answer will be sustained. 



TiLTOs r, Baerell and another. 
[Circuit Court, D, Oregon. June 26, 1883.) 

1. Res .Tudicata. 

The dbcree of a compétent court In a suit to enforce the right of tlie grantee 
aga'mst the grantors in an instrument admitted by both the plaintiH' and de- 
fendants to havo bceu intended to operate as amortgage, détermines tbe rights 
of tlie parties tbereto and thereunder, so that either tliey or their privies, as 
against each otlicr, are estopped to say or allège aught to the contrary. 

2. Final Deciîee— JIodification cf. 

During the term tbe court may modify, supplément, or supersede a final 
dcoree in any case : and while it is more orderly and convenient to state in the 
second decree liow far or in what respect it is intended to affect the first one, still 
tiiis is not actually necessary ; and it will be presumed that in giving the sec- 
ond decree the court intended to modify the first one, in so far as they dilïer, 
uuless the circumstances plainly indicate the contrary. 

3. Deckee and Execution Thekegn. 

An exécution directing the sale of mortgaged premises to satisfy the debt of 
the mortgagee must be bascd upon a decree which is sufficiently indicated 
therein ; but, altbough there is a variance between the latter and the former 
as to the date of the decree, the exécution and sale thereon is valid, in favor of 
any person claiming tliereunder, if it plainly appears to the court, upon a vie^v 
of "ail the facts, that the exécution wasin f'act issued upon the decree in ques- 
tion, and for its enforcement. 

4. Two SiMiLAR Deciîees in a Cash. 

Two decrees, purporting to be final, were given in L. v. B., witbin three 
days of each other, directing the sale of mortgaged premises, and differing 
only in the mode of describing the same, — the tirst one describing ihem by 
parcels, and the second one by the same parcels, and as a wbole. Held, that 
said decrees were, in légal cfîect and opération, idenlical, and an exécu- 
tion mighl properly issue upon either of them. 

Action to Eecover Possession of Eeal Property. Motion for a new 
trial. 

M. W. Fechheimer, for plaintiff. 
TV. W. Chapman, for défendants. 
Before Field and Dbady, JJ, 

Deady, J. On November '29, 1882, Charles E. Tilton, a citizen of 
. New York, brought tbis action against Colburn Barrell and bis wife. 
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Aurélia Jane, citizens of Oregon, to recover the possession of a tract 
of land situated in Multnomah county, containing 13|- acres, and al- 
leged to be "worth $13,000. Aurélia Jane demurred to the complaint, 
and on December 27, 1882, the demurrer was overruled. 14 Fed. 
Eep. 609. The défendants afterwards answered separately, and to 
the new matter contained in thèse answers the plaintifï replied. 

From th& pleadings it appears that the plaintiÊf purchased the 
premises from William S. Ladd, a citizen of Oregon, who purchased 
them at a sheviff's sale upon a decree against tlie défendants fore- 
closing a mortgage thereon, exeauted by themto said Ladd, and upon 
them the following issues arise ' 

(1) As to the ownership and right to Ihe possession of the premises, — tlie 
plaintilïivlleging that he is tlie owner of the same, and entitled to the posses- 
sion tliereof, wliile the défendants deny such ownership, and allège respect- 
ively that Aurélia Jane is the owner of 11 acres of the premises, and Colburn 
is the owner of the remaining 2f acres, and entitled to the possession thereof. 
(2) As to légal elîect of the conveyance of the premises to William S. Ladd 
by the défendants on January 17, 1877, — the défendants alleging that the 
same was Intended as a mortgage to secure the payment of $3,850 thea due 
from said Coliiurn to Ladd in two yeai'S, with interest at 1 per cent, per nionth, 
and that Ladd agreed to give the défendants a writing to that effect, whiclx 
promise, so far as Aurélia Jane is concerned, he did not keep, but on Mardi 
22, 1877, executed a writing to said Colburn whereby he agreed to seli thfr 
■whole of said premises to him ; while the plaintlfE allèges that he gave said 
Colburn, for himself and as agent of his wife, on said date, a writing by which 
he agreed that if ihe sum due hini was paid on or before March 7, 1878, but, 
not afterwards, he would release and quitclalm the premises to said Colbura 
or iiis assigus. (3) A-s to whether the défendants are not estopped to allège 
any act concerning the exécution of the conveyance of January 17, 1877, and 
the understanding or conduet of the parties about or concerning it, — the plain- 
tiff alleging that on December 4, 1879, said Ladd brought a suit in the proper 
State circuit court, against the défendants, for the purpose of having said con- 
veyance of January 17, 1877, declared a mortgage, and foreclosed accordingly ; 
that the défendants were summoned, appeared and answered the complaint in 
said suit, and that on Mardi 22, 18S0, said court made a final decree therein,. 
declaring said conveyance to be a mortgage ; that the défendants had broken 
the condition thereof, and that the prem isesbe soldas therein direoted; that on 
March 23d an order of sale issued out of said court to the sherifE, requiring 
him to sell the premises as upon au exécution, upon which the same were duly 
sold to William S. Ladd on April 24, 1880, who afterwards, on August 25, 
1880, and after the confinuatiou of said sale by said court, duly conveyed the 
premises to the plaintifE. And (4) as to whether the conveyance by Ladd to 
the plaintifE was collusive or not, — the défendants alleging that it was made 
without considération, and for the purpose of enabling said Ladd to maintain 
an action in this court for the possession of the property in the name of the 
plaintiff, and upon the understanding that the same, or the proceeds thereof, 
should be returnedto him; — ail of which the plaintiff dénies, 

The cause was tried by the district judge, with a jury, and the de- 
fendants admitting that the issue as to the collusive character of the 
conveyance to Ladd ought, upon the évidence, to be found against 
them, under the direction of the judge a verdict was found for the 
plaintiff. The défendants moved for a new trial, and the motion was 
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heard on June 26th. The grounds of the motion for a new trial are 
error of the court in the admission of the évidence and instruction to 
the jury. 

In the course of the trial the plainhk offered in évidence a transcript 
of the proceedings in the state court in the case of Ladd y.Barrell et ux., 
to which the défendants objected for varions reasons, only one of 
■which is pressed on the motion for new trial. In this transcript there 
are two final decrees — the one given on March 19th and the other 
the 22d; and while the latter is pleaded in the replications as an es- 
toppel, the exécution appears to refer by date to the former. And, 
first, the rights of the parties to this conveyance or mortgage of Jan- 
uary 17, 18T7, and the writing of March 22, 1877, were directly in- 
volved and determined in the suit of Ladd v. Barrell et iix., in the 
state court, and are now resjudicata. The défendants h ad their day 
in that court, and by their answer substantially admitted the claim 
of the plaintifif therein, and cannot now be heard to allège aught to 
the contrary of the détermination based thereon. 

But counsel for the défendants contend that as there is nothing in 
the transcript from which it expressly appears that the state court 
intended to vacate or modify the first decree, the second one is a 
nullity, and does net support the estoppel set up in the replications; 
while, if such decree is valid, then the sale and conveyance to Ladd 
in pursuance of the first decree is void and of no effect. 

But if the order of this argument is reversed, as it well may be, 
the conclusion reached supports the allégation of title or ownership 
in the plaintifï, and disproves the plea of title in the défendants, 
whatever may be the effect on the estoppel. Admit, if you please, 
that the second decree is void, as being made after the court had ex- 
hausted its power and jurisdiction over the subject, then the first de- 
cree is valid, and the sale and conveyance to Ladd in pursuance of 
it is valid. But we do not see any reason to think this second de- 
cree invalid. It was given at the same term as the first, and while 
the proceeding was still in the breast of the court, and subject, in 
this respect, to its control and power. True, it would bave been more 
orderly and convenient, in making the second decree, to bave referred 
to the first one, and stated in what particular the latter was intended 
to modify, supplément, or supersede the former. But such a state- 
menO was not absolutely necessary. On the contrary, it is to be pre- 
Bumed that a second decree made within the term is intended to mod- 
ify a former one just so far as it différa from it, either in breadth or 
length. Any other conclusion, unless under circumstances plainly 
indicating mistake or misapprehension, would be contrary to reason 
and common sensé. Nor is the objection that the sale appears to 
hâve been made on an exécution issued on a decree of March lOth, 
instead of the 22d, valid in this action. The process upon which 
this sale was made consists of a copy of the decree, followed by a writ 
lû the nature of a venditione exponas, issued and signed by the clejk, 
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and may be considéïed an éxecution, within the purviéw of section 
403, Code Civil Proc, providing for the enforcement of a decree in 
a suit in equity. 

It is necessary, of course, tliat tliis exécution sliould hâve a decree 
to support it, and that it should appear from the former what decree 
is intended to be enforced by it. But wKere sufficient appears bu 
the face of the exécution toconnect it with the decree, — to indicate 
vs'ith reasonable certainty that the one is intended to euforce the other, 
— courts usually disregard mère varianees in the namés of the parties, 
the date, or the amount of the judgment or the decree. Bissell v. 
_Kip, 5 Johns. 100; Jackson v. Walker, 4 Wend. 462; Jackson v. An- 
derson, Id. 478; Brown v. Betts, 13 Wend. 33; Freeman, Ex. § 43. 

ïlie material question in this case is, did the exécution issue on 
this decree ? and if, upon ail the f acts, it appears évident to the court 
that it did, the sale upon it ought to be regarded, so far, as valid. 

Now, there is no doubt that this exécution was issued upon and tp 
enforce the final decree in the court in Ladd v. Barrell et ux. The 
marks of identity are the names of-the court and the parties, the ori- 
gin and amount of the indebtedness to satisfy which the property 
■was directed to be sold, the subject-matter of the sale, — in short, 
every material cireumstance eontained in such decree except the daté, 
and that ail the aathorities agrée is amendable, and should be disre- 
garded in this action. But, in légal effect, there is no différence 
in thèse two decrees of March 19th and 22d, and the exécution 
may bave been weli issued on either of them. The actual différence 
between them consists simplj' in the fact that in the tirst decree the 
premises are described by jiarcels, seven in number, and in the sec- 
ond decree by said parcels and as a whole, — the one being as exactly 
the équivalent of the other as 2 and 2 are of 4. 

The entry of two final decrees in the case, and the dilïerence be- 
tween them, evidently arose in this way : At the request of counsel 
for the Barrells, the court ,sent the case to a référée to examine and 
report upon the propriety of a scheme of offering the property for 
sale in parcels, so as to enhance the proceeds thereof . The référée 
reportée! a scheme, dividing the property into seven parcels, and the 
court directed it to be eold accordingly, upon the condition that, after 
it had been offered in parcels, it any would bid more for it as a whole, 
it should be knocked down to him, and the resuit was that it was sold 
to Mr. Ladd as a whole. But in the first decree the property was 
only described and bounded by the metes and bounds of thèse seven 
parcels, and the second decree was evidently entered out of an abun- 
ance of caution, so as to describe the premises by metes and bounds 
as a whole, as well as in parcels, and as a convenience for future use 
and direction, in case it should be so offered and sold. 

The motion for a new trial is denied. 
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Williams v. Buffalo Gekman Ins. Co.' 
(Circuit Court, D. KentucTcy. February 19, 1883.) 

1. FiiîE Insuuance — Sole Ownbesiiip of PiiorEKTY — OuTSTANDma Intekkst 

— Bond fou Oonveyance. 

A policy of fire insurance described the property insured as "his two-story 
dwelling-liouse," etc., and it appeared that he had purchased the fee and taken' 
a bond for a conveyance, but that the vendor had only a life estate in the 
property, with a remainder in six-sevenths thereof; "that a suit had bcen 
instituted to perfect llie title, to which the insured was a party ; and that there 
■was an outstanding purchase note, which he owned at the time of tlie igsur- 
anco and the loss. Held, that tlie outstanding note, and the fact that tiiu in- 
sured only lield under a title bond, was not material to tlie risli, and that tlie 
fact of the outstanding seventh interest or remainder did not prevent liim from 
being "me sole and unconditional owner," within the meaning of the policy. 

2. Same — Materiality of Dbfect in TitIjB — Question fou Jury. 

In such a case the question whether the defect in the title or interest of the 
insured was material to the risk should hâve been subraitled to the jury, aud 
the peremptory instruction to the jury to find for him was error. 

At Law. Motion for new trial. 

Yeiser é Moss, for plaintiiï. 

Gilbert é Reed, for défendant. 

Barb, J. I gave the instructions for plaintiff on the trial of this 
case, and I am glad a motion for a new trial has been entered, as it 
gives an opportunity for the examination of the authorities, and a 
more mature considération of the questions upon which the case 
turned. The material facts are not in contioversy, and, if I remem- 
ber them, they are briefly thèse: No previous written application 
for Insurance was made by plaintiff, and at the time he insured he 
was in the possession of the property insured, claiming the abso- 
lute ownership thereof. He had purchased a fee-simple title, and 
held a title bond for a conveyance with covenant of warranty. 
There was an outstanding purchase note, which he owed at the 
time of the Insurance and at the time of the loss. At this time 
there was a defect in the title of the vendor, Mrs. Perkins. She had 
a life estate in the property, and had obtained from her children 
their interest, except one of them, whô held an undivided one-sev- 
enth in the remainder after the death of Mrs. Perkins. There 
was pending in the McCracken circuit court a chancery suit at the 
time this Insurance was obtained. Williams was a party to this lit- 
igation, and its object was to perfect Mrs. Perkins' title so that he 
(Williams) might obtain from her a perfect title. The polioy de- 
Ecribes the property insured as plaintifE's : "His two-story frame dwell- 
ing-house and ell." There was no other Etalement as to title and 
ownership; and as the policy provides that the assured, by the ac- 
ceptance of this policy, warrants that he, among other things, has 
not "omitted to state to the company any information material to 
the risk," the learned counsel insists that the omission to state to 
the Company the outstanding vendor's note, and that he only held 
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under a title bond, was and is fatal to his contract of insurance. 
The outstanding note, and the faet that plaintifï's title -was evidenced 
by a title bond instead ot a deed, were not material to the risk, since 
the loss to the assured would hâve been equally as great as if his 
title had been a légal instead of an équitable one, and the note had 
been paid instead of being unpaid. It will be observed that the as- 
sured was not asked as to the évidence of his title, nor did he war- 
rant against incumbrances. The defect of title, the outstanding one- 
seventh interest in the remainder, which the assured had notice of, 
I will consider under the next défense. There is a provision of the 
policy which provides that it shall become void uniess consent in 
writing is indorsed by the company in each of the foUowing instances, 
viz.: 

"If ilie assured is not the sole and unconditional owner of the property; 
* * * or if any change takes place in the title, interest, location, or pos- 
session of the property, * * * whetlier by sale, transfer, or conveyance, 
in whole or in part, or by legfil process, or by judicial decree; or if the title 
or possession be now, or sliall hereaf ter become, involved in litigation." 

This is rather awkwardly expressed, but I présume the meanîng 
is that it the assured is not sole and unconditional owner of the prop- 
erty insured, or if the title or possession of it is involved, or shall 
thereafter become involved, in litigation, it must be consented to, 
and consent indorsed in writing by the company. I am inclined to 
the opinion that this does not require the assured to guaranty his 
title, but only requires that he hold, claiming a sole and uncondi- 
tional ownership. If this is not the correct construction, then every 
one aecepting such a policy thereby warrants his title to be perfect. 

Those who insure against iiro and other losses are interested in 
kno«ing who is in possession of the property insured, and upon whom 
the loss would primarily fall if there were no insurance, and hence 
are interested in knowing whether the assured is holding as a sole 
and unconditional owner. The character of his possession and hold- 
ing is the matter of interest to the insurer, and not his paper title. 

We should give a reasonable construction to the language of this 
contract, and, in ascertaining what is a reasonable construction, the 
purpose and object of the contract should be considered. 

The plaintifï had purchased a sole and unconditional ownership, 
and was in possession under that purchase. The fact that his 
vendor, although claiming a fee-simple title, had in law only a life 
estate and six-sevenths of the remainder, does not, I think, prevent 
plaintiff from being the sole and unconditional owner of the property, 
witliin the meaning of this provision of the policy. If the assured 
are expected not only to state the extent of their interest in the prop- 
erty sought to be insured, but to guaranty a perfect title, under pen- 
alty of losing the benefit of their insurance, the language should be 
clear and explicit, so that the assured may understand it. 

The authorities are in some conflict upon this subject. 
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The suprême court, in Ins. Co. v. Haven, 95 U. S. 245, held that 
an outstanding lease for 10 years was not a violation of an agree- 
ment that the assured had the "entire, unconditional, and sole ovvn- 
ership of the property." i 

In Hough v. City F'ire Co. 29 Conn. 10, the court held that the 
Word "absolute" in sueh a provision in the policy was synonymous 
with "vested." In that. case the policy provided that "if the interest 
in the property to be insured be a leasehold interest, or other in- 
terest not absolute, it must be so represented to the company, and 
expressed in the policy in writing, otherwise the insurunce shall be 
void;" and the facts were that the assured was in possession under a 
paroi agreemeut to purchase. The assured recovered for his loss. 
In Wiiieland v. Security Ins. Co. 53 Md. 276, the policy provided that 
if the assured was not "the sole and absolute owner of the land on 
which the building should stand by a title in fee-simple," the same 
should be stated and indorsed in writing, else the policy would be 
void. ïhe assured had entered under a paroi gift from his uncle, 
who was the fee-simple owner, and had made improvements on the 
land, and the court held he could not recover. Much stress was laid 
upon the words "by a title in fee-simple," 

In American Basket Co. v. Farmville Ins. Co. 3 Hughes, 251, the 
assured had only an équitable fee, and it had been stated in the ap- 
plication that the title was in the assured; still a recovery was had, 
although the policy, like the one at bar, required the assured to be 
the "entire, unquaiified, and sole owner." 

In Washington Mills M. Co. v. Commercial Pire Ins. Co. 13 Fed. 
Eep. 646, the policy provided that "if the interest of the assured in 
the property be any other than the entire, unconditional, and sole 
ownership of the property for the use and benetit of the assured, or 
if the buildings insured stand on leased ground, it must be so repre- 
sented to the company, or so expressed in the written part of the 
policy, otherwise the policy shall be void." 

The land had been sold by the assured before obtaining the policy, 
but in the conveyance the assured had reserved the right to reœove 
the buildings within a certain time, and if not removed within that 
time they were to be the purchaser's. Those buildings were insured 
and destroyed during the time within which assured could remove 
them. Held, he could recover for the loss of the buildings. 

In Waller v. Northern Assurance Co. 10 Fed. Eep. 233, the policy 
provided as in Washington Mills, etc.,\. Ins. Co., supra, and the finding 
of the jury was that the assured was simply a mortgagee with a debt 
of $5,000, and that the property assured was worth $8,000 or $9,000. 
Ihe assured held by an absolute, unconditional title, although in 
fact he was only a mortgagee. The court held that there could be 
no recovery, because the assured's true interest was material to the 
ris^i, and should hâve been communicated to the iusurer. 
v.l7,no.l— 5 
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In Rumsey v. Phœnix Ins. Co. 1 Fed. Eep. 396, the provisions of 
the policy were like those in the policy sued on, and the court uses 
this Tery pertinent language to the case at bar : 

"A party in possession of insured premises under a valid subsisting con- 
tract o£ purchase is équitable owner, and bas an insurable inteiest, although 
he bas not paid tbe wbole considération money. He is not guilty of a mis- 
representation if lie represents the bouse as his wben be applies for Insurance, 
and there is no breach of warranty if tbe house is described as his dwelling- 
house in the policy. The statement and the state of facts are consistent witli 
each other; there is no misrepresentation, because an intent todeceive cannob 
be inferied; tliere is no breacli of warranty, because the représentation is 
trve in substance." 

It is insisted that the plaintifï's title was, at the time of the insur- 
ance, "involved in litigation," and therefore he should not recover. 

There was a litigation in which plaintiff was endeavoring to perfect 
his title, but the outstanding one-seventh interest could not bave 
been recovered from him, as that interest did not accrue until the 
death of the mother, viho was plaintiff's vendor. The chief purpose 
of the chancery suit was to bave the property which plaintiff ex- 
changed for the property insured take the place of that property. 
"Involved in litigation" means, in this connection, a litigation in 
which there could be a recovery of the assured's title in part or in 
whole. I do not mean that the litigation should show that there 
would be a recovery against the assured, but only that the litigation 
should be of such a character that there might be some recovery against 
him. Thus, to illustrate, suppose a party held by title bond, and 
was entitled to a deed, and was suing to get the légal title out of 
heirs or others, and the suit was of such a eharticter that in no event 
could there be a recovery against such a party, this would not be a 
litigation involving the title of such party within the meaning of this 
policy. In this case the daughter of Mrs. Perkins could in no event 
bave recovered of Williams anything, because her interest was thatof 
a remainder-man, subject to a prior life estate, which was owned by 
Williams. 

The views indicated on the trial, after a careful considération, are 
still adhered to; but I am inclined to think error was committed by a 
peremptory instruction to the jury to iind for plaintiff. 

It may be that the jury would bave found that this defect in the 
title and interest of plaintiff was a fact material to the risk, and 
as plaintiff knew of it, he should bave communicated it to the défend- 
ant. This question should bave been left to the jury. 

I shall, therefore, grant défendant a new trial, and it is so ordered. 
The costs will foUow the final resuit. 



MILLER V. CN10>< tACiilO la'. co. 67 

Miller r. Union Pacific Ey. Co.* 
{Circuit Court, D. Colorado. June, 1883.) 

1. EAn.KOAT) Company— Négligence. 

Kcgligeiice is the failuru to use ordinary care, — that is to say, such care as a 
person of common prudeuce would exercise imder the circumstances ; and wheie 
the complaint is tliat tlie plaintiff lias been injured by the négligence of a rail- 
road Company, the question for the jury is, did the railroad Company fail to 
discharge any duty it owed to the plaintifEî 

2. Négligence — Push Cars. 

"Where push cars are furnished by a railroad company to be used in trans- 
porting materials, and to be propelled by pushing, it is not négligence in the 
Company to fail to supply thcm with brakes or other means of controlling their 
movement. 

3. Mastee and Servant — Kesponsibilitt of Masteb fob Acts op Vice-Pbin- 

CIPAL. 

If the master, or another servant standing towards the servant injured in the 
relation of superior or vice-principal, orders the latter into a situation of 
greater danger than in the ordinary course of his duty he would Iiave inoun ed, 
and he obeys and is thereby injured, the master is liable, unless the danger is 
so apparent that to obey would be an act of reoklessness. 

4. Samf: — Wno is a VicE-PriiNcrpAii. 

Where a master employs one servant and requires him to work under the 
orders of another, and gives the latter power to dismiss the former at his pleag- 
ure, the latter is a superior servant or vice-principal, and stands in the place 
of the master when acling in the scope of his powers. 

6. Kaii.isoad Company — Usage or Custom — Use of Push Cars to Caery Em- 
ployés. 

Although push cars are originally furnished to be used only to carry mate- 
rials, yet if the company permits their use to transport workraen from place to 
place for such a time and so generally as to hecome a cuslom of the road, it 
may be held to hâve authorized such use. 

McCrary, J., (cliarr/ing jury.) The plaintiff in his complaint avers 
that he has suffered perional injury by reason of the négligence of 
the Kansas Pacific Pvailroad Company, and that the défendant is lia- 
ble therefor. That the plaintiff was injured while in the employ of 
said Kansas Pacific Railroad Company, substantially as alleged, is 
ûot disputed; but the défendant interposes three separate défenses, 
which it is your duty to consider. Thèse are — First, that the Kansafi 
Pacific Eailroad Company was not guilty of négligence as charged; 
second, that the plaintiff was guilty of négligence which contributed 
to his injury; tliird, that if there was any négligence other than that 
of the plaintiff, it was the négligence of his fellow-servants engaged 
In the same common service with him, for which the company is not 
liable. 

If you find from the évidence that either of thèse défenses has been 
Bustained, you will find for the défendant. If you find that neither 
of them has been sustained, and that plaintiff has suffered injury 
■Without négligence on his part, and by reason of the négligence of 

^ From the Colorado Law Reporter. 
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said Kansas Pacific Eailroad Company, theti you ^ill find for the 
plaintiiï. 

You may give your attention in the first place to the question 
•whether the company was guilty of négligence. Négligence is the 
failure to use ordinary care; that is to say, such care as a person of 
common prudence would exercise under the circumstances. In the 
présent case the question may be stated thus : Did the Kansaâ Pa- 
cific Eailroad Company fail to diseharge any duty it owed to the 
plaintiiï ? 

It is contended on behalf of the plaintiff that the company failed to 
discharge its duty towards the plaintiff in two partieiuars, to-wit: 
First, that it failed to furnish him a safe means of transportation 
from the coal mine to the station, when he was required by its order 
to go from the former to the latter place ; and, second, that by its 
agent, McGrath, who was placed in a position of authority over him, 
it ordered him into a position of unusual péril, by reason of which he 
was injured. 

As to the first of thèse particulars, it is to be observed that, to sus- 
tain it, the plaintiff is required to prove to the satisfaction of the jury 
that the push car, upon which the plaintiff was riding at the time of 
the accident, was furnished by the company to be used for the trans- 
portation of employés from place to place upon the line. There is no 
évidence tending to show that the push car was originally furnished for 
this purpose. It is clear that if the plaintiff can recover at ail, it is 
not upon the ground that the push car was constructed and placed 
upon the road for the purpose of being used to transport employés, 
and was not furnished with brakes, so as to be safely used for that 
purpose. As the cars were not originally intended to be used for this 
purpose, but to carry material only, and to be propelled by pushing, 
it was not négligent in the company to omit to provide brakes or other 
means of retarding their movement. Whether the company, by per- 
mitting the employés to use push cars for the purpose in question, 
and by its order to McGrath, to be hereafter reterred to, has so far 
consented to such use as to be bound, is a question for you to con- 
sider, under the évidence and instructions of the court, which will be 
presently given you. 

Between a railway company and its employés there exists the re- 
lation known in law as that of master and servant. When the serv- 
ant enters into this relation he assumes ail the risks ordinarily 
incident to the duty he undertakes to perform, and on the other hand 
the master (the railroad company) binds itself not to expose him to 
any estraordinary risks, or such as do not ordinarily belong to the 
employment. In aceordance with this rule the law is that it the 
master, or another servant standing towards the servant injured in the 
relation of a superior or vice-principal, orders the latter into a situa- 
tion of greater danger than in the ordinary course of his duty he 
would hâve incurred, and he obeys, and is thereby injured, the mastei 



MILLER V. UNION PACIFIC EY. CO. 69 

is liable, unless tlie danger is so apparent Ihat to obey would be an 
act of recklessness. A servant may obey orders eoming from one 
having authority over him, with power to discharge him for disobe- 
dience, unless to obey would expose him to danger so glaring that a 
prudent man would refuse to enter into it even under such orders. In 
order to make out the allégation that the company was négligent in 
ordering the plaintiff into a position of unusual danger, the plaintiS 
must show to your satisfaction — First, that McGrath, the foreman, 
was invested by the company with power to order him to get upon 
the push car, to be carried to the station, and to enforce such order 
by a dismissal of the plaintiff from the service, or, what is équivalent, 
by a request or recommendation which plaintiff knew would resuit in 
his dismissal ; second, that by obej'ing said order the plaintiff sub- 
jected himself to extra danger ; and, tldrd, that the danger was not 
so apparent and glaring as to make it an act of recklessness on his 
part to obey. 

Had McGrath authority from the company îo use the push car for 
the transportation of the carpenters from the coal mine to the sta- 
tion? This is a very material question in the case, and one which 
you must détermine from the proof. It is clear that McGrath had 
authority to order plaintiff from the coal mine to the station for the 
purpose of taking the train to Cheyenne Wells. Probably he would 
hâve possessed this authority as foreman merely; but, hov^^ever this 
may be, it is in évidence that he had express orders from the proper 
officer of the company to take the carpenters, including plaintiff, by 
the next train to Cheyenne Wells, in order that they might perform 
certain duties there. 

He was authorized by this order to employ such means as were 
usual and proper to transport the nien to the station; and what 
means would be proper might dépend to some extent upon whether 
great haste was necessary or not. If, in order to carry out his in- 
structions, it was necessary to proceed to the station in a very short 
time, or if he supposed in good faith that haste was necessary, then 
he was justified in choosing, among several modes of conveyance 
authorized by the rules or usages of the company, that one which 
■would enable him to reach the station in the shortest time. But he 
was not authorized, even for the sake of speed, to adopt a mode 
of transportation not permitted or sanetioned either by the rules or 
the customs of the company. If it was customary or usual upon the 
lines of the Kansas Pacific Company to use push cars for such a 
purpose, then, under the circumstances, McGrath was authorized by 
the order under which he was acting, and by such custom, to use the 
push car in question for that purpose. The company cannot, how- 
ever, be held to hâve authorized this use of the push car by McGrath, 
unless the previoas similar use of such cars on the same road had 
been so common as to be known to the officers having charge of the 
management of the branch road, or so that, if not in fact known to 
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them, it miglit bave been known by tbe exercise on their part of ordi- 
nary diligence. It is not neoessary that such usage or custom should 
hâve existed for a very long period, but it is neoessary that it should 
hâve existed long enough, and been sufficiently gênerai and notorious, 
to enable tbe jury to say that it was an establisbed custom or usage of 
tbe road. If tbe company permitted its employés to use the pusb cars 
in this -way, and made no objection and took no steps to stop or pre- 
vent such use until it became habituai, tbe employés of the company 
had a rigbt to assume that it was authorized, and McGrath had tbe 
right to resort to it in executing tbe orders above mentioned; but if, 
on the other band, such use of pusb cars bad only been occasional, 
and was not gênerai or common, then tbe company was not bound 
by it. 

It is ror the jury to say upon the évidence whether McGrath was 
authorized by tbe usage of the company, and in view of the law as I 
hâve stated it, to use the pusb car to carry plaintiS and tbe other 
earpenters to the station. If he was so authorized, then the jury 
will proceed to inquire whether be ordered plaintiff to get upon said 
car to be so transported, and if so, whether, by reason ôf the.char- 
acter of tbe grade, the load upon tbe car, the absence ôf brakes or 
other mcans of retarding the motion of the car, it was extra bazard- 
ons for plaintiff to obey tbe order. If you find that it was, then you 
will come to the question whether plaintiff was guilty of négligence 
in obeying tbe order; or, in other words, the question of contributory 
négligence. "What I bave already said will in part apply hère. 
Plaintiff cannot be charged witb négligence in obsying an order of 
bis superior, unless he acted recklessly in so obej'ing. He was not 
bound to examine the push car, nor to make inquiry concerning the 
grade, but was at liberty to rely upon the implied promise of the com- 
pany not to subject him to unusual dangers, unless, from what was 
patent to him, be must bave known that to obey the order would be 
an aet of recklessness. If you lind that McGrath was plaintiff's 
superior, witb power to order him to get on the push car to be car- 
ried to the station, tben the rule I bave just stated must guide you 
in deeiding the question of contributory négligence. 

Défendant insists that tbe plaintiff and McGrath were fellow- 
servants, engaged in the same common employment, and that, there- 
fore, the company cannot be held liable in this case. Tbe rule upon 
this subject is this: If the company employed plaintiff and required 
him to work under the orders of McGrath, and gave McGrath power 
to cause bis dismissal at his pleasure, and also directed McGrath to 
take plaintiff from tbe coal mine to Cbeyenne Wells on the day of 
the accident, tben I hold as a matter of law that in respect to the re- 
moval from the one place to tbe other, and witb respect to the time 
and manner of such removal, McGrath was the superior, and stood 
towards plaintiff in the relation of vice-principal, or in place of the 
Company. 
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You are, tben, to consider, in the light of tlie évidence and of thèse 
instructions : First, •whether the company authorized McGrath to use 
tbe push car for the purpose named, and his authority may be shown 
by proof that such use was in accordance with an established custom 
of the company, as above explained, but is not shown in this case 
unless you iind such custom has been proved; second, if you find that 
such authority is proved, you will proceed to inquire whether the order 
given by McGrath to plaintiS in pursuance of such authority re- 
qnired the latter to incur unusual danger, resulting in his injury ; and, 
i"'i.rd, whether plaintiff was guilty of contributory négligence, or was 
uijured by reason of the négligence of a fellow-servant, within the rule 
I hâve laid down. 

If you find for the plaintiff upon thèse questions, you will then 
corne to the question of his damages, in considering which you will 
take into account the nature and extent of his injuries, whether they 
are permanent or not, to what extent he is deprived of earning a liv- 
ing by the pursuit of his usual occupation or otherwise, as well as his 
pain and suffering, loss of time, ànd expenses of médical treatment 
and nursing. From ail the facts and circumstances as developed be- 
f ore you in the évidence, you will, if your verdict is for plaintiff, assesa 
his damages at such reasonable sum as in your judgment will com- 
pensate him for his injuries. 

If you find for the défendant, you will simply say so by your ver- 
dict. 



In re Johnston. 



(District Court, I), New Jersey. June 30, 1883.) 

BaHKETTPT'S DiSClIAIlQE — PARTNKKSniP — Crkditors. 

Where, deducting from the list of credilors assenting to the discharge of a 
bankrupt partner ihose whose claims are ajrainst thB partnership alone, it ap- 
pears that one-lhird in value hâve aot assented to the discharije, il must be re- 
fused. 

In Bankruptcy. On application for discharge. 

John Linn, for bankrupt. 

Charles T. Glen, for creditors opposing discharge. 

Nixon, J. Varions spécifications are filed against tbe banV.rupt's 
discharge. In my view of the case it is only necessary to consider 
the one charging that not one-fourth of the creditors in number and 
one-tbird in value hâve assented tothe discharge. It appears by the 
schedules of the bankrupt, by the proofs of claim, and by the évidence 
taken on the référence, that the said bankrupt, at the time he filed 
his individual pétition for the benefit of the act, was also liable foi 
the debts of a partnership of which he had been a member, and which 
had been dissolved a few years before. The partnership has not been 
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brought înto bankruplcy, but a niimber of tbe claims put in agaînst 
the individual estate are thèse partnership debts, and two or three 
of the creditors assenting to the discbarge are only creditors of the 
partnership, and bave no individual claim against the baniirupt. In 
the sohedules the bankrupt estimâtes bis interest in the real and 
Personal estate of the late firm of W. L. & G. W. Johnston, after the 
settlement of the debts of the partnership, at about $8,000. We 
cannot, therefore, assume tbat there were no assets of the firm to be 
administered, and that the case will fall within tbat class of caseg 
■where, in the absence of ail partnership assets, the discharge of the 
bankrupt on bis personal pétition opérâtes upon bis partnership aa 
well as bis individual debts. It only discharges bis individual obli- 
gations. See In re Little, 1 N. B. E. 341 ; In re Bidwdl, 2 N. B. R. 
229; Hudgins v. Lane, 11 N. B. E. 462; Crompton v. Conkling, 15 N. 
B. E. 41T; In re Noonan, 10 N. B. E. 331. 

It was, doubtless, lawful for the partnership creditors to provetheir 
claims against the individual estate of one of the partners, for tbey 
would be entitled to corne in and participate in any dividend of tbe 
assets, if any should bappen to remain after the payment of the in- 
dividual debts in fuU. But consenting to the discbarge is quite a 
différent matter. The law clearly contemplâtes tbat only tbose cred- 
itors should be allowed to assent whose claims will be discharged by 
tbe discharge of the bankrupt. 

Eliminating from the proofs the claim of Elias A. Wilkinson, 
trustée, for $47,999.26, on which the bankrupt ia not liable aa prin- 
cipal debtor, and allowing the other proofa to stand, their aggregate 
amount is $22,116.18 — one-third of which is $7,372.06. Deducting 
from the liât of creditors assenting to the discbarge those whose 
claims are against the partnership alone, it is clear that one-third in 
value bave uot asseuted to the discbarge, and the same is therefore 
telused. 



United States v. Owens. 

[Viitriet Court, E. D. Missouri. July 3, 1883.) 

iNDicmrETiT — Sbndinq Luttetî titrouqii tiib IIau. to CiiEDrroii vv i t h Tktkj^t 
TO Uepradd — Kbv. St. S 54SU. 

An aUempl to dcfraud a crcditor by inclosins wilh a letter to liim -worthles» 
slips of paper in p'ace of money, slalëd by sucli lettor to be inclosed therewilh, 
and sending siicli letter and Inclosed slijis to such crcditor tlirough the mail, ù 
not an indictable ollense under section 54S0 of the Uevised blalules. 

Motion to Quasb Indictment on tbe ground tbat it does not set cul 
any oSense uuder tbe statute. 

«Keported by B. h\ Rex, Esq., of the Bt. Louis bar. 
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The indictment charges that the défendant, being indebted to the 
Bowman Distilling Company, — ~ ~ 

"Devised a certain sclienie and artifice to defraud by means of certain slips of 
paper, to be inclosed in a certain letter witli a certain coin icnown as a iialf- 
dollar, vvliich said slips of paper were tlien and tliere to be inclosed as atore- 
said in the place et' a certain sum of money, to-wit, tlie suin of $162; and 
wliich said scheme and artifice was then and tliere intended by the said Owens 
to be etîected by opening correspoiidence and eomitiunication witli tlie said 
corporation by means of the post-office department of the United States, — did, 
in and for executing and attenipting to exécute tlie said scheme and artifice, 
then and tliere place i:i a certain post-office of the United States, to-vvit, the post- 
ollice at Alton, * * * a certain letter, then and there haviiig inclosed 
therein the said slips of paper and the said coin, and then and there addressed 
to the said Bowman Distilling Company." 

The letter is set forth in the opinion. 

The section of the statute alleged to hâve heen violated is as fol- 
lows : 

" Sec. 5480. If any person, having devised or intending to devise any scheme 
or artifice to defraud or be effected by eitlier opening or intending to open 
correspondence or cotnmunicatioii wilh any other person * * * by means 
of the post-office establishment of the United States, * * * sluill, in and 
for executing such scheme or artifice, or attenipting so to do, place any letter 
* * * in any post-office of the United States, * * * such person so 
misusing the post-office establishment sliall be published by a fine * * *." 

William H. Bliss, for the United States. 

Franklin Ferriss, for défendant. 

Treat, J. An indictment was found against défendant under sec- 
tion 5480, Rev. St. A motion to quash has been interposed. The 
questions presented call for an interprétation of said section, and the 
Bufficiency of the averments made. Substantially, the indictment 
chargea that the défendant, being a debtor of the Bowman Distilling 
Company for §162.50, remitted to the latter, through the mail, a 
50-cent coin, with certain slips of paper, (their character and value not 
stated,) the letter inclosing the same being as foUows: 

"Alton, Mo., February 21, 18S3. 
" Bor/jman Distilling Company — Gents: Please inclosed find êl62.50, 
being the wliole amount due you from us, for wliieh yon will please place to 
our crédit and forward the receipt for tlie same, and olilige vours, triily, 

"A. 13. Owens & Co." 

It is averred that défendant, wi4iin the meaning of said section, 
opened a correspondence v?ith caid creJitor to defraud him by the 
means aforesaid. It is obvious, so far as the indictment discloses, 
that the fraudulent scheme could not be effective. The debt would 
not be discharged by the receipt of worthless slips of paper, nor even 
by the giving of a receipt obtained by fraud. If the design was to 
obtain crédit for $162.50 and a receipt through the carelessness of 
the creditor, does the transaction fall witliin said section ? No one 
Was defrauded, and no one could possibly be. There may hâve been 
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an attempt to eheat, cognizable, possibly, by some state statutes or a 
commou law, Were the postal laws designed to draw within fédéral 
jurisdiction eaeh and every individual transaction between debtor and 
creditor, when postal correspondence ensues, with respect thereto, 
irrespective of the possibilities of eiïecting a fraud, if any were de- 
signed? Eemittances may be made •wliich may or may not be re- 
ceived in discharge of a debt, and may or may not be of the value 
stated. If the creditor chooses to receive such remittances — may be 
drafts, etc. — in payment of his demand, and it should turn out, after 
litigation, tbat such remittances were valueless, and forwarded with 
the knowledge of the debtor that they were of no value, is resort to be 
had to the postal laws for the ascertainment of such facts and the 
punishment of the offender? If such is the scope of the section 
named, it may draw within fédéral cognizance nearly ail the commer- 
cial correspondence of the country as to disputed demanda and the 
value of remittances. 

It appears to the court that the act was designed to strike at com- 
mon schemes of fraud, whereby, through the post-office, circulars, etc., 
are distributed, generally to entrap and defraud the unwary, and not 
the supervision of commercial correspondence solely between a debtor 
and creditor. This seems to be the true interprétation from the lan- 
guage in the last clause in the section, viz. : 

"The indictment, information, or complaint may severally charge offenses 
to the number of three, wlien committed within the sarae six calendar months; 
but the court thereupon shall give a single sentence, and shall apportion the 
punishment espedally to the degree in vvhich the abuse of the post-office 
establishment enters as an instrument into such fraudulent scheme and 
device." 

The court, on this motion, looks solely to the charge as made in 
the indictment, without holding that no case of private correspond- 
ence between debtor and creditor can, under any circumstanees, fall 
within the statute. It was hinted in argument that certain devices 
were resorted to, in connection with a registered letter, for the pur- 
pose of inducing the creditor to believe that the remittance had been 
tampered with and abstracled while in the post-ofBce, and that at the 
trial facts to that effect would appear. If such are the facts the in- 
dictment does not disclose them. It must suffice that averments 
made do not bring the défendant within the statute. Whether the 
fact dehors the record may justify a new indictment, it is for the 
pleader to détermine. The motion is sustained. 
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United States v. Earl. 
(Circuit Court, D.Oregon. June 26, 1883.) , 

1. Indian — Wheîi tjnder Charge op an Agent. 

When a tribe of Indians is placed under tlie charge of an Indian agent by 
treaty or olherwise, eacli member o£ such tribe is under the charge of such 
agent, within tlie purview of section 3129 of the Uevisod Slatutcs, and no mem- 
ber thereof can dissolve liis triba! relation or e^cape from such charge by ab- 
senting hiraself from such réservation, or otlierwise, without tlie consent of tho 
United States. 

2. Same. 

An Indian boy in Oregon, wlio left the locality of bis tribe and livcd with a 
white family until bis tribe had entered into treaty relations with the United 
States and gone upon a réservation in pursuance of such treat3^ and until he 
■vvas 23 years of âge, and then went to live upt.n such réservation as a member 
of bis tribe, could not thereafter, by simply abseiiting himselt from the réser- 
vation, dissolve bis tribal relation or cease to be under tbe charge of the agent 
of such réservation. 

3. iNTKIiCOUKSE WITH IndIANS. 

It is tbe duty of congress to rcgulate the intercourse with tbe Indians, and to 
that end they maj' provide for punisbing tbe giving of spirituous liquors to 
them on or otï a réservation within or without a stale. 

Motion for New Trial. Information for disposing of spirituous 
liquor to an Indian. 

On April 28, 1883, the district attorney, by the leave of the court, 
filed an information in the district court, charging the défendant -with 
the disposing of spirituous liquor in this district to Jake Thomas, an 
Indian under charge of an Indian agent of the United States, ou 
March 1, 1883, contrary to section 2139 of the Eevised Statutes, 
which provides that every person who disposes of spirituous liquor 
to any Indian "under the charge of any Indian superintendent or 
agent" shall be punished as therein provided. The défendant pleaded 
not guilty to the information, and the cause was thereupon removed 
to the circuit court and there tried before the district judge with a 
jury. On May 17th the jury, under the instruction of the court, 
found the défendant guilty as charged in the information. The de- 
fendant moved for a new trial on the ground of error in the instruc- 
tion to the jury, and the motion was heard on June 20th before Mr. 
Justice FiELD and the district judge. 

James F. Watson, for the United States. 

Charles B, Belimger, for défendant. 

Deady, J. On June 25, 1855, a treaty was negotiated with "the 
confederated tribes and bands of Indians residing in middle Oregon," 
at Wasco, Oregon, and ratified by the senate, March 8, 1869." 12 
St. 963. Among thèse tribes were the Wascoes, belonging to the 
country about the Dalles of the Coliimbia. The treaty provided for 
the cession to the United States of the country belonging to thèse 
tribes, and the establishment of a réservation therein for their "exclu- 
sive use," commonly ealled "the Warm Spring réservation," to which 
they were to remove within a year from the ratification of the treaty. 
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On the trial it was admitted tliat the défendant kept a saloon at 
the Dalles, about 30 miles from the agency, and thero disposed of 
■whisky to the Indian, Jake Thomas, as alleged in the information. 
It also appeared from the testimony of said Indian that his parents 
belonged to the Wasco tribe of Indians, and that he was born near 
the Dalles about the year 1845, and that about 1855 he came down 
to the Wallamet valley with his parents, where he lived with them 
near Oregon City, at the résidence of Col. Jennings, a well-known 
citizen. Thomas' father earried an express for the "government" in 
the Cayuse war of 181:7. Gen. Palmer, when superintendent of In- 
dian affairs, transferred the father to the "Grand Round réservation," 
as Thomas says, in 1861; but as Palmer was not superintendent 
after the early part of 1857, and the Indian is more likely to remem- 
ber the name of the superintendent than the date of the transaction, 
fiuch transfer must hâve taken place during Palraer's superintend- 
ency, and probably in 1856 or 1857, as the Grand Eound réserva- 
tion was not formally established until the latter year. 11 St. 183; 
Ex. Order, June 30, 1857. In about a year he returned to Col. Jen- 
ïiings' place and died; but Thomas remained with the latter, except a 
a short interval spent in running ou a steam-boat to the Dalles in 1862, 
until 1868, when he went to live upon the Warm Spring réservation, 
■where he reraainedabout four years — paitof the time engaged inteach- 
ing. In the winter of 1872-3 he served three months with a Com- 
pany of Indian scouts from the réservation in the Modoc war. Then 
he was in the Wallamet valley, knocking about on steam-boats and in 
tavern kitchens for two years, and the two following years he spent 
upon the réservation. Since then he has lived about the Dalles 
until last fall, when he went upon the réservation, where he has a 
sister, but no bouse, and remained there until this spring. During the 
latter period he bought and sold a pièce of land. He has a family, 
that now réside about five miles from the Dalles. He also has 
a band of horses upon the réservation, and is allowed the privilèges 
of the same as a Wasco Indian. When' on the réservation he does 
not appear to bave drawn any annuity or supplies, but says he could 
bave doue so if he wanted to ; and that the reason he did not draw any 
supplies the last time he was there, was, "the treaty had run ont." The 
court instructed the jury that the disposition of the spirituous liquor 
to the Indian being admitted, the only other question in the case is, 
"Was he an Indian under the charge of an agent?" and upon this 
point he said : 

"If you believe tlie testimony of Thomas himself, then you ought to find 
the défendant guilty, be^ause upon t'iat testiniDiiy he is, and was at the date 
of tlie disposition to Idm of tlie liquor iii question, an Indian under the charge 
of the Indian agent at tlie Warm Spring réservation." 

To this instruction there was an exception, and counsel for the de- 
fendant now contend that it was erroneous, and therefore the motion 
for a new trial ought to be allô v\ éd. 
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The Wasco tribe of Indians were bound by the treaty of Jiine 25, 
1S55, madewith their "chiei's and head men,"to go upon this réser- 
vation, and be subject to, under the charge and care of, an agent 
appointed bj'the United States for them. This convention included 
and applied to every member of the tribe in the same sensé that a 
treaty duly concluded between the English and American govern- 
ments does to the subjects and citizens of such powers. More than 
this, the United States claims and bas righfully exercised the povver 
to place Indians upon réservations, orwitliin circumscribed localities, 
and appoint agents to take charge of them there, as its wards, with- 
out any treaty to that efïect, but simply upon its own volition, mani- 
fested by an act of congress or other proper deparlmeut of the gov- 
ernment. This treaty and appointment of au agent to take charge 
of the Indians upou the réservation thereby established, included 
Thomas, a^member of the Wasco tribe of Indians, and thereafter we 
do not think it was in bis power to relieve himself from the opéra- 
tion of the one or the authority of the other without the consent of 
the United States. The governmentof the latter is charged with the 
duty of regalatiug the intercourse between the Indiau tribes and the 
other inhabitants of the country, and to this end it may inaugurate 
and pursue that policy in regard to such iutercourse as may be for 
the best interest of ail concerued. 

But it may be said that, for the purpose of this case, the Indian 
should not ouly be under the charge of an agont potentially, but also as 
a matter of fact, and that whenever an Indiau is allowed to be much 
or most of bis time away from the réservation, doing for himself, he 
is not to be considered as under the charge of an agent. The fact 
that the Indian was oÊf the réservation when he obtamed the liquor 
from the défendant is rather suggested than asserted as some kind 
of an excuse for tlie act. But the défendant was not obliged or in- 
dueed to sell this Indian liquor because he was not upon the réserva- 
tion. It is a well-known fact that the Indians of Oregon, as a rule, 
belong to some réservation by virtue of treaty stipulations, and are 
actually or potentially under the charge of an agent; and whoever 
disposes of spirituous liquor to any one of them does so prima facie 
in violation of law. As was said by Mr. Justice Miller, in U. S. v. 
IloUiday, 3 Wall. él5: 

" The policy of the act is the protection of those Indians who are.by treaty 
or otlierwise, under the pupilajje of the governinent, from the debasing in- 
fluence of the use of spirits; and it is not easy to perceive why tliat policy 
should not require their preseivation from this, to them, destructive poison, 
when they are outside of a réservation, as well as witliin it. The evil elïects 
are the same in both cases." 

If it is admitted that this Indian was a member of' the Wasco tribo 
at the date of the treaty of 1855, he was within its opération, and 
Bubject in law to the charge of the agents residing at the Warm 
Spring réservation since its ratification, unless bis tribal relation bas 
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since been dissolved. The récognition or dissolution of the tribal re-; 
lation is a matter in which the courts usually follow the action of the 
polifcieal departments of the government. U. S. v. Holliday, supra, 
43 9. 

It does not appear that the tribal relation of Thomas bas been dic- 
solved by any act of the government, or that it has in any way cou- 
sented to or acquiesced in any such purpose on bis part. And, with- 
out such consent, we do not think the relation can be dissolved, as 
against the United States, after being recognized by it. But in the 
absence of any law or régulation made or authorized by congress to 
that effect, mère absence from the réservation, however prolonged, 
is not proof of such consent, because it may occur without the ap- 
proval of the government, and it may take place with the consent of 
the agent for some lawful purpose, and with intent to return. 

It may be admitted that an Indian who had separated from his 
tribe before the government took cognizance of it, as such, by treaty 
or otherwise, and did not return thereto, or claim or enjoy, at the 
hands of the government, any right or privilège as a member of such 
tribe, is not under the charge of an agent, within the meaning of sec- 
tion 2139 of the Eevised Statutes. But in the case at bar, although 
the Indian was apparently separated from his tribe at the date and 
ratification of the treaty of 1855, by the act of his father, yet soon 
after eoming to man's estate he voluntarily went upon the réserva- 
tion therein provided for, and claimed and was allowed the privilèges 
of such a réservation, as a member of the Wasco tribe of Indians, 
wherc he has since remained quite half the time, including a period 
so late as the last winter, and still keeps his stock there. Indeed, the 
absence of this Indian from this réservation since 1868 is probably 
owing to the fact that he is thereby enabled to get whisky from the 
défendant and others engaged in that business. 

Under the circumstances, we are clearly of the opinion that 
Thomas is under the charge of the Indian agent at Warm Spring ; 
since 1868, at least, when he went to live upon that réservation. The 
motion for a new trial is therefore overruled, and the défendant or- 
dered to appear for sentence. 

See Forty-three Gallons of Cognac Brandy, 11 Fed. Eep. 47. and note, 51; 
S. C. 14 FED. Rep. 531, and note, 540. . 
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Clark Pomace-Holber Co. v. Ferguson. 

[Circuit Court, if. D. ifete York. 1883.) 

1. Patents — Combination of Old Eléments. 

To constitute a valid oorabination, where the éléments are old, ail the compo- 
nent parts thereof musl so enter into the combination that each qualifies the 
other, and a new result is produced by the combined action of ail the compo- 
nent parts. 

2. Same — Invention of New Place Fon Old Thing not Patentable. 

To authorize a patent the law requirea the invention of a new thing. It is 
not satisfied by inventiug a new place for an old thing without change of re- 
suit. 

3. Same— Public Use. 

Proof of but one instance of public use more than two years prier to the ap- 
plication for a patent is sufHcient to defeat it. 

4. Bame— Lettehs Patent Invalid. 

Letters patent issued to John Clark ou the sixth day of February, 1877, for 
an alleged improvement in cheese-formers for cider-presses are invalid, as the 
combination, if a valid combination, was not patentable, and was in public use 
more than two years before the application. 

In Equity. 

Walter E, Word and J. Van Santvoord, for complainant. 

William II. King, for défendant. 

CoxE, J. This is an equity action for infringement of letters pat- 
ent issued to John Glark on th.e sixth day of February, 1877, for an 
alleged improvement in cheese-formers for cider-presses. . The patent 
was subsequently assigned to the complainant. The patentée in the 
spécification déclares : 

"The object I hâve in view is in laying up a ' cheese ' for the cider-press, 
■where each layer is folded up in a cloth, to secure uniformity of thickness of 
ail the layers in the mass or cheese, and thus secure uniform pressure on its 
entire area, and to avoid ail tendency to break the pomace franies or racks. 
To this end it consists in the employment of a guide-frame. in combination 
with extended pomace-racks, as more f uUy hereinaf ter set forth." 

The claim is in the foUowing words : 

"The guide-frame, D,In combination with an extended pomace-rack, and a 
cloth to inclose a layer of pomace therein, substantially as described." 

In the Cider-makers' Manual, published in 1869 by J. S. Buell, the 
author, after stating the advantages to be derived from the substitu- 
tion of cloths for straw, as used in the old method of cider-making, 
proceeds to describe, at page 47, a planwhich suggested itselt to him 
in the fall of 1868, and which, in its essential particulars, is similar 
to the process described in the patent. After explaining how the 
frames are made, by placing lath or thin boards near together and 
nailing to them similar boarda placed at right angles, he proceeds in 
thèse words : ■ 

"Thèse frames are designated and known as pomace-f rames, and are used 
In laying up a cheese as follows: First place upon the platform of the press 
oneof thèse frames, seeing tluit it covers the entire inuer surlace of thecurb. 
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Place upon the top of this frame the clotli or cloths, at tlie same time cover- 
ing the inside of the rack with one thickness of clotli, laying the lower ends 
over the frame, and then fill in witli potnace to the unifonn depth of froni 
three to five inches. ïhen lay on cloths, and upon the cloths place another 
frame, upon which lay other cloths, and add thereto five inches of pomace, 
thus building up successive layers of f rames, cloths, pomace; cloths, frames; 
cloths, pomace, — alternating in like raanner until the curb is flUed, and then 
proceed as before described. ïhe frames separate the cloths and allow the 
free passage of the cider from ail parts of the cheese through and between 
them, vvhile the openings between tlie slats of the frames act as conduits for 
the liquid to the outside réceptacle." 

It also appears hj other évidence that two years and more before 
the application for this patent, cloths had been used in a precisely 
similar manner to the one therein described. Eacks or frames had 
been used; so had guide-frames. This is not seriously disputed by 
the complainant's counsel, but they contend that the combination is 
new ; that a guide-frame, in combination with an extended pomace- 
rack and a eloth to inclose the layer of pomace, was not used or 
known before. 

Without pausing to consider the défenses of a purely technical 
charaeter, relating to defects in the drawmgs, omissions in the affi- 
davit, and the like, it will be more satisfactory to examine, in the 
light of the récent arijudicatioas, the three questions which seem to 
be of paramount importance. First, does the use of the varions 
éléments claimed in the patent constitute a valid combination? 
second, bas the patentée diseovered anything that rises to the dig- 
nity of invention? and, third, was the précise process described in 
the patent known and used two years and more prior to the applica- 
tion? 

The law, as applicable to patents of this clïaracter, would seem to 
be as follows: AU the component parts miist so enter into a combi- 
nation of old éléments that each qualifies every other. The resuit 
must be the product of the combination, which is patentable pro- 
vided something new and useful is produced. If the éléments of 
the combination act iudependently of eacli other, or if one élément 
acts independently of the others, it is an ag^regation of parts, and 
not entitled to protection as a combination. It is indispensable 
that a new and iisefal resuit should be produced, either by the inven- 
tion of a new thing or a new combination of old things. Unless this 
is the case, even tliough the éléments act reciprocally and in combi- 
nation, the requirements of the law are not satisfied. The combina- 
tion must be new; so must the resuit. Hailes v. Van Wornier, 20 
Wall. 353; Pickcring v. McCullough, 104 U. S. 310; Keckendoifer v. 
Friber, 92 U. S. 347; Packing Co. Cases, 105 U. S. 566; Perry v. Co- 
operatioe Co. 12 Fed. Rep. 436; IVeUing v. Crâne, 14 Fed. Eep. 571; 
Slawson v. lîailrond Co. 4 Fed. Eep. 531; Stephenson v. liailrond Co. 

14 Fed. Rep. 457; Manafg Co. v. Myers, 23 0. G. 1443; [S. G. 

15 Fed. Rep. 237 ;J Doubleday v. lioe^s, 11 Fed. Eep. 737. 
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Turning now to the patent in controversy, it may be said at the 
outset that the presumption of law, where a patent is claimed for a 
combination simply, is, that ail the separate éléments are old. But 
in addition to the presumption it is, as above stated, practically con- 
ceded that ail the éléments entering into this alleged combination are 
old. 

The proof suffieiently establishes the fact that cloths and racks had 
been used before; that they had been used both separately and in 
combination; and further, that they had been used in combina- 
tion with some device which, if not technically a "guide-frame," 
enabled the manufacturer to produce a layer of pomace "of a 
uniform depth of from three to liveinches." So it would seem that 
the only distinction that can be suggested betweon the old method 
and the method described in the patent is in the extended racks, — in 
the use of a guide-frame a few inches smaller instead of a few inches 
larger than the racks. The resuit sought and obtained in both cases 
was the expression of the juice from the pomace. Whether the new 
method possesses advantages over the old is lelt somewhat to conject- 
ure by the proof; perhapsthe presumption that it does possess such 
advantages is a legitimate one arising from the patent itself. 

1. It is sometimes extremely difficult to distinguish between a mer- 
itorious combination and a mère aggregation of distinct parts, and 
the case at bar furnishes a new illustration of this fact. 

How the use of the guide-frame causes any co-action or combi- 
nation between it and the racks and cloths, it is not quite easy to per- 
ceive. No new resuit is produced by its use. The press opérâtes in 
the old way: the cheese is pressed down, and the juice forced out as 
before. To what that is new or useful does the guide-frame contrib- 
ute in connection with the other devices ? In other words, suppose this 
patentée to be the first inventer of racks and cloths, could he be de- 
prived of the benefits of bis discovery in iis simplest and most prae- 
tical form, by another person who should obtain a patent for such a 
combination as is described in the spécification ? Would it not be 
iœmediately insisted that the latter was simply using the old inven- 
tion, with the addition of a very simple and well-known mechanical 
contrivance, which added to the old combination no new co-operative 
élément? It would seem, at least, doubtful whether the guide- 
frame — to any greater extent than the shovel with which the pomace 
is placed upon the racks, or the instrument with which it is " 'struck' 
level with the girts of the frame" — acts in combination with the 
racks and cloths. The guide-frame bas been removed, and bas 
ceased to perform any fuuction before the racks and cloths begin to 
act reciprocally; it does not act on them or they on it. If straw or 
a Bolid platform were under the guide-frame instead of the racks, it 
■would perform the same oËBce. 

To constitute a valid combination there must be a new resuit pro- 
v.lT.no.l — 6 
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duced by the combined action of ail the component parts. What is 
that resuit in this case ? It may, perhaps, be admitted that the guide- 
frame opérâtes more conveniently than tbe old devices; but some- 
thing more than this is necessary to sustain a patent for a combinar 
tion. 

2. Assuming for the moment that there is hère what the law 
recognizes as a combination — viz., such a union of separate and 
distinct parts that each opérâtes upon and with the others, producing 
a new and useful resuit by their united action — the next question to 
be considered is, bas the patentée invented anything worthy of 
protection? Before this patent, cider-makers had an undoubted right 
to use racks and cloths in combination or alone; and they had also 
a right to use some device by which the pomace could be placed on 
the rack in layers ot uniform thickness. Any man of ordinary me- 
chanical ingenuity, who wished to confine a yielding substance within 
prescribed limits, would almost certainly make a frame of the desired 
size. Clark did this and only this. He nailed four boards of equal 
length together at the corners, in the form of a hollow square, and 
laid it on the rack. Why is there any more of invention in this than 
the plaeing of the window, in the stove case, or the mirror, in the car 
case? What instrumentality does the patentée hère use that was not 
known, and free to every cider-maker, long before the patent ? Take 
away the guide-frame and nothing remains of bis invention. Its use, 
though in a new position, would seèm to be a simple meehanical 
device, requiring only ordinary skill and judgment, and not amount- 
ing to invention. Furnish any practical cider-maker with cloths 
and racks, direct him to place the pomace on the racks in a. uni- 
form and symmetrical manner, and it would immediately occur to 
him to do just what the patentée hère did. 

To adopt the sententious language of the court in Stephcnson v. 
Railroad Co., S2tpra, it may be said: "To authorize a patent the law 
requires the invention of a new thing. It is not satisfied by in- 
veniing a new place for an old thing without change of resuit." 

3. But it is insisted that the précise combination described in the 
patent was in use more than two years before the application. The 
complainant does not seriously dispute that it was used in the fall of 
1874, but argues that its use was subséquent to September llth, the 
application being filed September 11, 1876. 

The undisputed évidence shows that it was used for a long time 
prier to the application, and in some instances the complainant is 
forced to admit that the delay in applying for a patent brought the 
patentée very close to the two-years' limitation. A number of wit- 
nesses, who are unimpeached, swear to the use of the combination in 
1873, and even before that year. It is true that several persons 
were called by the complainant who testify that they heard nothing 
of its use, though living in the immédiate neighborhood. It is also 
true that some of defendant's wituesses are contradicted and other- 
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wise discredited. Bearing in mind, however, the rule that proof of 
but one instance of public use more than two years prior to tbe ap- 
plication for the patent is sufiicient to defeat it, the court would hardly 
be justi&ed in disregarding the testimony of the numerous wit- 
nesses who positively affirm that they usod the rack, cloths, and frame 
in 1871-2-3-4. Egbert v. Lippnuinn, 104 U. S. 333; Manning y. 
Cape Ann, etc., Go. 23 0. G. 2413; [S. C. 2 Sup. Ct. Rep. 860.] 

As indicative of the patentee's own views upon the novelty and 
patentability of the alleged invention, it appears that he visited Syr- 
acuse in the summer of 1874 and explained his System to a member 
of the Boomer & Boschert Press Company — Mr. Boomer. 

In Septeraber following, in a periodical issued by that company 
and widely circulated, there appeared a full and complète description 
of the System described in the patent. Under the heading,- "The best 
System yet devised, " is the following statement : 

"It is to last year's expérience that \ve are indebted for the most sensible 
plans for laying up a cheese, — a plan which \ve predict will be speedily adopted ' 
by ail wide-awake cider-makers, altliough, perîuips, it lias not yet been suffl- 
ciently tried to establish its merits ; yet, as is has been sn::<:essfullg put inta use 
by several parties, there seems to be no question as to its f easibility." 

Then follows the description. This certainly is a very significant 
pièce of évidence, in view of the fact that Mr. Boomer, who admits 
that he probably wrote the article, is now vice-président of the Clark 
Pomace-holder Company, the complainant in this action, his rela- 
tions with the patentée being of an intimate and confidential char- 
acter. 

Upon the whole évidence it is thought that the patent cannot be 
sustained. The bill is, therefore, dismissed. 
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{Circuit Court, S. D. JYew York. June 26, 1883.) 

1. Patents pou Inventions— Pjîior Foreign Patent as Evidence— Foueign 
. Use. 

An inventor can obtain a patent in this country bj' proving that he is the orig- 
inal and first inventor in this country, and complying with the laws of this 
country in making his application forit; and foreign use would hâve no ef- 
fect upon it at ail, and a prier foreign patent would hâve no efCect but to 
lirait the term from the date. 
2. Same— AcTS OF 1836, 1839, and 1861. 

Under section 8 of the act of 1836, the inventor was not entitled to a patent 
hère if the invention had been patented in a foreign county more than six 
months next preceding the filingof theapplication.' but this Restriction was re- 
môved by section 6 of the act of 1839, provided tlie invention should not bave 
been iatroduced into public and comraon use in the United States prier to the 
application, and that the patent should be limited to 14 j-ears from the date or 
publication of the foreign patent ; and by section 7 the public use to defeat a 
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patent was requirerl to extend to two years Tipfnre the application ; aniî flnally, 
by section 16 of tlic act oi lâCi, tlie mriu \nai u^iieuilud lo 17 ^ears, aud exlca- 
sions proliibitod. 

In Equity. 

Benjamin F. Lee, for plaintilî. 

William A. Goursen, for défendant. 

"Wheblee, J. Tbia cause bas now, after a decree for tlie orator 
establishing the validity of letters patent No. 83,910, dated Novem- 
ber 10, 1808, issued to Antoine Bonnaz for an improvement in sewing- 
machines for embroidery, and pending the accounting, been heard on 
a motion of the défendant to reopen the case for further proofs. The 
grounds of tbe motion are that the invention was previousiy patented 
in France ; that in iitigation there between the orator, who now owns 
this patent, and the inventor, the patent there was adjudged invalid 
on allégations and évidence of tbe orator ; and that the défendant 
desires an opportunity to put that judgment and tbe évidence of the 
orator there on which it was obtained in évidence hère. This patent 
was granted under the acts of 183G, (5 St. at Large, 117;) 1839, (Id. 
353;) and 1861, (12 St. at Large, 216.) Tbe validity of the patent in 
this country does net at ail dépend upon the validity of tbe patent in 
France, altbougb its duration may, which is not in question yet. 
Under section 8 of the act of 1836, tbe inventor was not entitled to a 
patent hère if the invention had been patented in a foreign country 
more tban six months next preceding the filing of the application. 
This restriction was removed by section 6 of the act of 1839, provided 
the invention sbould not hâve been introduced into public and com- 
mon use in tbe United States prior to the application; and that tbe 
patent sbould be limited to 14 years from the date or publication of 
the foreign patent; and by section 7 of that act the public use to de- 
feat a patent was required to extend two years before tbe application. 

By section 16 of the act of 1861, the term 14 years was extended 
to 17 years, and extensions were probibited. Under this provision 
patents for inventions patented abroad before were limited to 17yeara 
from the date or publication of the foreign patent. De Florezy. Ray- 
nolds, 17 Blatcbf. G. G. 436; [S. G. 8 Fed. Rep. 434.] The public 
use in France which might defeat the patent there would bave no ef- 
fect upon tbe validity of the patent hère. The law hère did not make 
the invention patentable hère because it had been patented there, 
nor in any way fouud the patent hère upon the patent there. The 
inventor could obtain a patent hère by proving that he was the orig- 
inal and first inventor in this country, and complying with the lawa 
of this country in making bis application for it, and foreign use would 
hâve no efïect upon it at ail, and a prior foreign patent would hâve 
no ellect but to limit the term from its date. 

The évidence sought would be irrelevant to any issue in the case, 
and whoUy unavailing. Motion denied. 
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Crosby Stbam Gage & Valve Co. v. Ashceoft Mandf'g Co. 



(Circuit Court, D. Massachusetts. June 30, 1883.) 

Patents for Inventions — Anticipation — Inpringement — Patent No. 145,726 
Valid. 

Patent No. 145,726, for an improvemeut in pressure-gages, granted to George 
H. Croshy, December 'l'A, lb73, was not anticipated by paient 23,032, known 
as the Lane patent, granted in 1--59, and is infringed by defendanl's gage which 
unités the ends of a Bourdon tube liy a p e;;e of métal, wiiich, as to its opera- 
tive parts, is the solid V-link of patent No. 145,726. 

In Equity. 

Before Gray and Lowell, JJ. 

W. A. Herrick and J. H. Millett, for complainants. 

3'. W. Clarke, for défendants. 

LowELL, J. Tbe plaintiffs ai'6 owners of patent No. 145,726, 
granted to George H. Crosby, December 23, 1873, for an improve- 
ment in pressure-gages. In his spécification, the patentée déclares 
the invention to consist of a new mechanism for Connecting and 
transmitting the motion of the arm, or arms, of a Bourdon tube to 
the rack, or équivalent device, that carries the pointer, or index, in 
order to utilize, as far as possible, the upward, or vertical, as well as 
the horizontal movement of said tube, or tubes, which enables liim 
to use a stouter tube for the same pressure. 

"To accomplish this msult," lie says, "I employ two links, connected or 
jninted togetherat oiie end and separately pivoted at their opposite ends, which 
are spread apart in such nianiier that tlie two links constituie the sides of a tri- 
angle, of which the point where they aie joined or connected togetlier is the 
apex, and the Une chawn between their separately pivoted ends is the base. 
In ease two Bourdon tube arms or branches are einploj'ed, theii one of said 
links is pivoted to the end of one of tlie branches, and the otlier link is pivoted 
to the olher brandi. In case but one brancli or arni is used, theu one of the 
links is pivoted to the end of this bianch, and the end of the other link is piv- 
oted to the case of the gage." 

He then describes, with the assistance of drawings, several forms 
of gage in which his improvement may be used, and eoncludes : 

"In ail tlie niodificatioiis represented, it will be seen that there is one feat- 
ure coinmon to ail, of two links jointed togetlier at one end, with their other 
ends spiead apart and pivoted separately, one. at leu.st, of said ends being 
pivoted to tlie IJourdon tube, and connected, through their coimnon jiivotal 
point, with mechanism to operate the index-shaft of the gage, said ineclianism 
deiiving its movenients from the clianges of position of said commun pivotai 
point; and, in ail the modilicalions, the vertical movement of tube, or tubes, 
is fiiUy utilized. In lieu of jointing together the two links at the apex, thèse 
ends of the links may be solidly iiniled, the two tlins forniing, in effect, a solid 
V-link, the legs of which are separately pivoted, as before described." 

The défendants make a gage which unités the ends of a Bourdon 
tube by a pièce of métal which, as to its operative parts, is the solid 
V-link of the plaintiS's patent ; and the points takeu in défense are 
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two: that the patent, though it mentions this solid link, does not 
claim it; and that there was no patentable novelty in the improve- 
ment itself. 

Taking the latter point first, it seems to us to be proved that a 
Connecting device of the sort described in the patent, that is, a tri- 
angular link, is new in form. The instrument described in the Lane 
patent, No. 23,032, granted in 1859, approaches very nearly to the 
Crosby gage, and without the test of actual experiment we might not 
be able to detect any différence; but the expérimenta tend to show 
that the plaintiff's link, in some forms of gage, at least, saves some 
motion -which Lane's rack and pinion loses. That the gage possesses 
this advantage to as great a degree as the patentée supposes, or that 
he h as made a discovery of great importance, or even that the instru- 
ment Works precisely as he supposes it to work, it is not necessary 
to say;. but the plaintiff's expérimental tests are not met by similar 
experiments on the other side, but with mathematical reasoning not 
Bufficient to convince us of the fallacious character of those tests. 

There is no doubt that Crosby's claim includes the solid V-link. 
It is in thèse words : 

"In a pressure or vacuum gage, the means herein described for operating 
the index-shaft by both the upward, or vertical, as well as the horizontal move- 
ment of the Bourdon tube or tubes, the same consisting of two links joined 
or connected together at one end, with their other ends spread apart and piv- 
oted separately, as specified, in corabination witli intennediate mechanism, 
transmitting the movement of said links to the index-shaft ; the whole con- 
structed and operating substantially in the manner shown and set forth." 

The claim foUows presently after the statement that the solid 
V-link may be used instead of the jointed link, and it carefully uses 
tbe words "joined or connected," instead of "jointed," to inelude 
both modes of joining the ends which made the apex of the triangle. 

Connected with this question, there is some évidence which appears 
to be intended to prove that the opération of the solid link is not, in 
ail respects, and under ail pressures, precisely like that of the jointed 
link; but this is of no conséquence, since both are sufiiciently de- 
scribed and claimed, and one is infringed. We bave not sufficient 
confidence in the actual superiority of the Crosby gage over that of 
Lane to order a peremptory injunction, but shall refer the case to a 
master to ascertain the real value of the improvement, and reserve 
ail other orders until the coming of bis report. 

Decree for the complainants. 
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TiiE Fannie Tuthill and others. 



{District Court, N. D. Ohio, E. D. 1883.) 

1. Collision or Vessels — Damages. 

Where a vessel has been damaged by a collision the ownor 13 entitlcrt to ro- 
cover as damages wliatever sum is found necessary to restore his vessel lo tlio 
same degree of efflciency and usefulness as existed bolore the collision look 
place, notwithstanding that in such restoration new and more vahiable ma- 
terial is used; nor is tlie sum actually contracted to be paid in the making ot 
such repairs, ihoxigh prima facie\he measure of the sum, necessarily conclusive. 
Yet no sum greater than that actually expended should be allowed, in the ab- 
sence of any claim by the shipwright for more compensation. 

2. Same— DEMunRAGE. 

The injuréd party may recover for the loss of the use and services of his ves- 
sel during the period required for her repairs; but it should onlj' inchide the 
minimum time required for that purpose, and this should fall within the sea- 
son of navigation, or within a time in which, but for the injury, his vessel 
could bave been properly used. , 

3. SajIE — TOWAGE AND DOCKAGE. 

Expenditures for towage or dockage made necessary vpholly by the collision, 
also constitute a rightful claim for damages. 

In Admiralty. 

This was a suit to recover damages arising from a collision of the 
barge Harvest with libelants'. vessel, the schooner Minnie Davis, 
while the barge waa being towed by the tug Tuthill. On trial the 
tug and barge were found to be equally in fault, and a decree ren- 
dered accordingly. ïhe, cause was referred to Earl Bill, a circuit 
court commissioner, to take testimouy. and report to the court the 
damages of libelants arising from the collision. 

Omitting the formai parts, the commissioner reported as follows : 

In arriving at the conclusions of this report, from the facts shown 
in the testimony, the undersigned assumes as a légal principle that, 
as the collision is in the nature of a tort, the wrong-doer is bound by 
law to pay to the injured party, as damages, "whatever sum is found 
necessary to restore his vessel to the same degree of efficiency and 
usefulness as existed before the collision took place, notwithstanding 
that in such restoration new and therefore more valuable material is 
used, and that for such différence in value no allowance should be 
made; and further, that while the sum actually contracted to be paid 
in the making of such repairs is, prima facie, the measure of the 
sum so necessary, it is not conclusive, for either the work may be 
contracted to be done for mueh less than the actual value, on the one 
h and, or, by collusion, an inordinately large sum may be contracted 
for. In the one case the contracter, and in the other the wrong-doer, 
would suffer injustice by the rigid enforcement of such a rule of 
damages. But any departure from it should only be taken with 
much care. and évidence of inadequacy should be severely scruti- 
nized. 
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The riglit of tlie injured party to be indemnified for the loss of the 
use and service of his vessel during the period required for making 
his repairs is also recognized; but it should only include the min- 
imum time required for that purpose, and this should fall -wholly 
■within the season of navigation, or within -whioh, but for the injury, 
his vessel could hâve been profitably used. The value of sueh use 
and service is, in gênerai, best proven by showing from the vessel's 
books what her earnings had been prior to the collision, and her cur- 
rent expenses, thus aiîording the means of eatimating her net revenue. 

Expenditures for towage, made necessary wholly by the collision, 
will also constitute a rightful claim for damages on the part of the 
libelants. 

Guided by thèse principles the undersigned finds from the testi- 
mony — 

That libelants contraeted with one Lant, a ship-carpenter, for the 
repair of so mueh of the injury to their vessel by said collision as 
■was inflicted upon her stern, for the sum of $400, not including the 
expense of dockage to the amount of 20 cents per ton of the vessel. 
It is somewhat difficult to détermine, from a perusal of this contract, 
■whether it was intended by the parties to it to include a complète 
restoration of the vessel, so far as the after-part of it was concerned, 
to its condition prior to the collision, or only the itoms of work and 
materials particularly specified in it. But, in the view taken of the 
matter by the undersigned, it is deemed unnecessary to pursue the 
inquiry. Lant proceeded with the work under it, and as he had, in 
the judgment of persons to whom the question was submitted, per- 
formed more than the contract required in the sum of $80, that sum 
was paid him by libelants' agent, in addition to the $é00 stipulated 
in the contract. 

Certain bills for materials, araounting to $31.02, were also paid 
by libelants, as to which it might be said that they were within the 
terms of the contract of Lant. It is also claimed that services were 
rendered by the master of the injured vessel whvle the repairs were 
going on, by way of superintendence of the work. There is also 
testimony showing payment by libelants on aceount of other ma- 
terials U3ed in the repairs, to the amount of $42.25. The items thus 
enumerated amount to the sum of $553.27. But it appears from 
the testimony, to the satisfaction of the undersigned, that the esti- 
mate of said Lant made prior to the exécution of bis contract, as to 
the outlay necessary for restoring said vessel to its condition of use- 
fulness and efficiency, was erroneous and insufficient by reason of 
the decayed condition of the timbers, whereby it became necessary 
to extend the repairs to points beyond those to which they would of 
necessity bave been carried had the unbroken parts been sound, in 
order to a secure fastening of the parts added by wayof repair; such 
decayed and rotten condition being unknown to said Lant. If the 
fact of the rottennesa was known to libelants and not disclosed or 
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apparent on inspection, there is at least a moral, if not a légal, obli- 
gation on the part of libelants to compensate Lant for his losses in 
tlie performance of bis contract. 

In the light of thèse faets the contract priée ceases to be a true 
measure of libelants' damages, and we are to look to other means 
for their ascertainment, to-wit, the testimony of the experts as to 
the actual expansé necessary to restore the vessel, as to her injuries 
at her stern, to its condition of usefi^lness and efficiency ; and also 
to take into considération the facts aud cireumstaiices developed in 
the actual making of the repairs aforesaid. As the estimâtes of wit- 
nesses who testified on this point hâve a range of from §130 to $800, 
the undersigned is compelled to rely greatly upon the opinion of the 
•witness Lant, wbo did the work, and had, therefore, the most com- 
plète means of knowing the true value. His estimate is from §G00 
to $800, and is most nearly in accord with that of those witnesses 
(other than himself) whose skill, means of knowledge, and disinter- 
estedness invite the confidence of the commissioner. Such true value 
is, therefore, found to be $700. 

It is claimed that in making the repairs aforesaid the new work 
was extended beyond any necessity caused by the collision, by the 
insertion of new materials in place of old not injured or broken, 
thereby wrongfuUy enhancing the expense, and that the estimâtes of 
Lant, and the other witnesses last referred to, are tainted with the 
eame infirmity. In repairing injuries to an old vessel whose timbers 
are decayed, it is difficult to fix, by testimony, at least, the true Une 
where the insertion of new material should cease; and unless bad 
faith on the part of the injured party be shown, strict proof is re- 
quired of the measure and value of the superfluous labor and ma- 
terials. No évidence of bad faith appears in this case, and the un- 
dersigned is unable from the proofs to find any such excess that is 
susceptible of estimation. 

Besides the injuries to the stern or after-part of the schooner 
Minnie Davis, to which the foregoing finding relates, it is found that 
the forward part of the vessel was injured by said collision, which 
libelants did not undertake to repair. The sum found necessary to 
make this repair is found to be $175. 

It is also found that there was paid by libelants, for the use of the 
dock at which said schooner lay while undergoing repairs, the sum of 
§35, and that the same is justly chargeable as a part of their dam- 
ages in this cause. Also, tbat they paid for towage in the Cuyahoga 
river, made necessary by said collision, the sum of §20 being allowed 
on that account. When the collision occurred the Minnie Davis was 
loaded with limestone, and she was eut down so nearly to the water- 
line that she was in danger of sinking, and the dock to which her 
cargo was destined by consignment being occupied, and inaccessible 
for the purpose of discharge of cargo, her master was compelled to 
proceed to another place, where he could and did discharge so much 
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of it as would enable liim to avoid the péril of sinking. For tbis 
service, and for towage from the doclc of lier original destination lo 
the place Y,rhere tlie repairs "were made, the above allowance is made. 

It only remains to consider the question of démarrage, or the sum 
required to indemnify libelants for the loss of the use and services 
of their vessel during the period necessary to make the required 
repairs, and while the lake was still open for navigation. It is found 
that, although a longer time was in fact consumed, yet that 18 days 
were sufScient for the repair of the vessel had it been done with ordi- 
nary vigor and speed; and from the date of the collision to the close 
of navigation more than that number of days intervened, and in esti- 
mating the loss of service that number is adopted. ïestimony as to 
the value of such service per day is conflicting, the range being from 
$8 to $30. As the books of the vessel, showing what, in fact, she 
had been earning, were not produced in évidence by the libelants, 
the commissioner is forced to rely upon the estimâtes of experts, or 
those engaged in like trade, and this kind of testimony is deemed 
quite unsatisfactory. As the vessel's books are esteemed to be évi- 
dence of a higher nature, this secondary proof is of necessity subject 
to a rigid scrutiny. On considération of ail the testimony on this 
point, the undersigned finds the value of said use and service at $20 
per day, amounting to the sum of $360. 

The sums so found on account of said repairs, towage, dockage, 
and demurrage, are exclusive of ail other claims on said several 
accounts, the same being disallowed, and the aggregate of the sum 
so found is intended as a full indemnification for the dahiages done 
by said collision, which sums are hereby recapitulated, as foUows: 

For rep.airs of stern, - - - - - - - S700 00 

For repairs of bow, ------ 175 00 

For towage, - - - - - - - - 20 00 

For dockage, -.--... 35 00 

For demurrage, - - - - . - - 3G0 00 

Total, Sl,290 00 

It is, therefore, found that the true amount of the damages sus- 
tained by said libelants, by reason of the collision in their libel set 
forth, is the aforesaid sum of $1,290, with interest thereon from the 
date of said collision, viz., October 25, 1880. 
Eespectfully submitted, 

Eael Bill, Commissioner. 

To which report counsel for the respondent, Patrick Smith, owner 
and claimant of the tug Fannie Tuthill, iiled 13 exceptions; and the 
same having been fully argued, a décision was rendered by the court 
at the April term, 1883. 

Goulder «f Weh, for libelants. 

Charles L. Fish, for owner of the Tuthill. 
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Welker, J. There are 13 exceptions filed by the respondent, 
owner of the Tuthill, covering ail the findings of the eommissioner. 
After fuU argument on behalf of both parties the exceptions are 
overruled and the report con&rmed, except as to the item of repairs 
made to the libelants' vessel as allowed by the eommissioner, to-wit, 
$700, found by him to hâve been the reasonable vahie of the repairs; 
and as to that item the court reduce the amount to tlie sum of $553.27, 
the actual expenseof the repairs as found liy the eommissioner. The 
court holds that, although the rule adopted by the eommissioner con- 
stitutes the usual measure of damages, yet when it appears that the 
repairs were actually done for less, and no claim made for more com- 
pensation by the shipwrights who did the work, in equity such should 
be the measure of reccvery. 

Decree accordingly. 



The Jeanie Landles. ■ 

'District Court, D. Or'gon. July 3, 18S3.) 

1. Supplies. 

Tlie master of a vessel is not authorized to purchase supplies or incur indebt- 
edness on the crédit of the ship, or owner, in a foreign port, where the owner 
is represented by a known agent, unless under circiunstances where the con- 
duct ot the owner or agent may fairly be construed as giving such authority. 

2. Btipolation by Claimant pou Tirs Disciiaeok op a Vessel. 

The tlerk is not authorized to lalce a stipulation for the discharge of a vessel, 
but the same must be done in court or at chambers, or before a eommissioner ; 
and in the former case notice thereof is given to the marshal hy a writ of siiver- 
sedeas issued bv the clerk, and in the latter case by an order tô the same ellect 
issued by the eommissioner ; and in neitber case is the marshal entitled to any 
fee or mileaçe for " serving" such writ or order, but he raay charge anyneces- 
sary expense incurrcd by him in conséquence of such writ or order, as a part 
of the expense ineurred under the process for the arrest and cuslody of the 
vessel. 

In Admiralty. 

Daind Goodsell, for libelant. 

Erasmus D.Shattuck and Robert MeKee,{or daimant. 
, Deady, J. OnMarch 1, 18S3, G. T. Eeed, of the Caledonia saloon, 
in this city, brought suit in this court against the British ship Jeanie 
Landles for §15'J.50, of which sum $89.50 was alleged to be for 
vinous and spirituous liquors furnished the master as ship-stores, and 
on her crédit ; and $70 money loaned to him, as -was alleged, on the 
crédit of the vessel, for the payment of seamen's wages. The claim- 
ants, Meyer, "Wilson & Ce, of this city, as the agents of the owner, 
Air. David Law, of Glasgow, answered the libel, alleging that they 
■""ère the agents in this port for the owner of the vessel during her 
stay hère, to the knowledge of the libelant, and denying that said 
Itquors or money were necessary under the circumstances for said 
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vessel, or that she ever, in fact, had the benefit of them, or that tbey 
were furnished to the master of the Jeanie Landles on her crédit, or 
otherwise than on the crédit of the master and for his own use. 

On the trial, it appeared from the testimony of the master, and 
otherwise, that the answer was true, and the court dismissed the 
libei; holding that by the maritime lawthe master is not authorized 
to purchase supplies or incur indebtedness on the crédit of the ship 
in a foreign port where the owner is represented by a known agent, 
unless under circumstances where the conduct of such owner or agent 
may fairly be construed as giving such authority. 1 Pars. Shipp. & 
Adm. 8, 9, 15, 20, 332; Abb. Treat. 126. The claimant also had a 
decree for costs, and filed a cost bill, whieh includes thèse two items 
paid the marshal: 

Service of warrant of delivery, - - - - $ 4 00 

Mileage to Astoria, 110 miles, - - - - - 17 00 

To thèse the libelant excepted, and the clerk sustained the excep- 
tion, and the claimant appeals. 

Upon the arrest or seizure of a vessel in a suit in rem, the claim- 
ant is entitled to hâve her returned to him upon giving a stipulation, 
with sureties, in such sum as the court may direct, to abide by and 
pay the money awarded by the final decree of the court in which it is 
taken, or the appellate court. Adm. Rule 10. 

By the admii alty rules 5 and 35 this or any other stipulation may 
be taken in court or at chambers, or before a United States commis- 
sioner. Or the claimant may, under the act of March 3, 1847, (sec- 
tion 941, Eev. St.,) procure a stay of the exécution of the process, or a 
discharge of the vessel therefrom, if already arrested, by giving a 
bond or stipulation to the marshal in double the amount claimed by 
the libelant, with sureties, approved by the judge or collecter of the 
port. 

In this case it appears that the stipulation was taken by the clerk 
in the form of a bond in double the amount claimed by the libelant, 
conditioned to "abide and answer" the decree, and upon so doing 
the clerk issued a writ, entitled a "Warrant of Delivery," directed to 
the marshal, reciting that the district judge — naming him — had or- 
dered the ship to be delivered to the claimant, and directing him to 
make such delivery. When this warrant was received by the mar- 
shal, it appears that the vessel was lying in the river at Astoria, bound 
ont, in the custody of a deputy or keeper, and that the marshal un- 
dertook to "serve" it, by sending it by mail to his deputy at Astoria, 
who removed the keeper, and surrendered or delivered the vessel to 
the master or agent of the owner. 

Before proceeding further, attention is called to the fact that the 
clerk was not authorized to take this stipulation, and that, the district 
judge not having taken it, he made no order for the delivery of the 
vessel as recited in the so-called "Warrant of Delivery." But sup- 
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posing the stipulation to be taken before the proper ofBcer, there 
must be some method of giving formai notice of the fact to the mar- 
shal, and advising him that the process for tbe arrest of the vessel bas 
been superseded, and therefore he must surrender or deliver the ves- 
sel to the claimant upon demand. 

In 2 Conkl. Adm. 98, it is said that "if the stipulation is taken and 
acknowledged before a commissioner of a distant port, he at once 
orders the vessel to be discharged; and if it is given in court, a supcr- 
sedeas is immeiUately issued to tbe marshal. This is tbe only 
suggestion on tbe subject that I find in tbe works on admiralty witbin 
my reach, and, comparing it -with the mode of proceeding in analo- 
gous cases, I think it furnishes a proper and convenient rule in the 
premises. The stipulation is intended to operate as a supersedeas, 
and -wboever takes it ought to give or cause to be given notice to the 
marshal aecordingly. 

If this stipulation had been taken in court, notice would hâve been 
given to the marshal by a writ issued by the clerk, and called a super- 
sedeas, because of its elîect upon tbe former process. And if it had 
been taken before a commissioner, he should hâve given similar notice 
to the marshal by an order to the same efïect. But in eitber case 
the writ or order would be served upon tbe marshal, and not by him ; 
and by the claimant, bis attorney or agent, delivering the same to 
him. The -writ or order should contain a récital of the issue of the 
process, the allowance of the stipulation, and require tbe marshal to 
forbear the further exécution of the process, and to surrender or deliver 
the property taken tbereon to the claimant on demand. Of course 
he can make no charge for serving this writ or order, for, as I bave 
said, be does not serve, but it is served upon him, so far as it is served 
at ail. If, in conséquence of it, he is put to any expense, as in trans- 
mitting it, or giving direction in pursuance of it to bis deputy or 
keeper in a distant port, he may, I suppose, charge the same as a part 
of the expense incurred under tbe process for the arrest and custody 
of the vessel. See section 829, Eev. St; Rule 59, of the Civil Code. 

Tbe taxation of the clerk is afSrmed and the appeal dismissed. 



The Oscab Townsekd. 
{District Court, N. D. Ohio. 1883.) 



CoLustoN — Anchoeing Vessel in Rivée — Peecautions. 

Although anchoring in a river ïd tlie n'ght-time or day is not neceosarily 
improper or dangerous, and although it may he customary to do so during 
stress of weather, yet, wlien so doing in the night, great care must be used to 
make ample room and space in tlie channel for passing vesselâ, and to so locale 
the anchorage as to avoid possible danger. 
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2. Same — Evidence of Fault. 

In the absence of a propcr watoli and proper lights on board Uié anchored 
vessel, in tliis case, slie must be held in fault and négligent. 

In Admiralty. 

William II. Condon and E. A. Angell, for libelant. 

Goulder d Weh and Willey, Shcrman é Hoyt, for respondents and 
cross-libelants. 

Welker, J. The steam-barge Oscar Towusend, -with the barge 
Edward Kelley in tow, came down the St. Clair river at 2 o'clock on 
the morning of October 19, 1881, and ran the Kelley into the schooner 
Sunrise, -which was lying at anchor in the river near, Sarnia Bay, 
and was the cause, of great damage to the schooner, for which this 
libel suit is filed. The barge Kelley claims to be somewhat dam- 
aged, for which a cross-libel is filed by lier owners against the Sun- 
rise. The libelant allèges that the Sunrise was anchored at a suit- 
able and proper place, and that its officers were guilty of no fault or 
carelessness, and that the collision occurred through the fault and 
carelessness of the Townsend and Kelley. This is denied by the an- 
swer, and it is alleged in the answer that the collision was occasioned 
by the fault of the Sunrise. 

The court finds that the Sunrise was in the night-time anchored in 
the St. Clair river, and within the channel or roadstead usually taken 
atthat point by vessels coming down the river at night; that, although 
anchoringin the river in the night-time or day-time isnot necessarily 
improper or dangerous, and although it may be customary to do so 
during stress of weather, yet, when so doing in the night, great care 
must be used to make ample room and space in the channel for pass- 
ing vessels, and to so locale the anchorage as to avoid possible dan- 
ger; that the Sunrise was anchored at a dangerous place in the 
river, at a point where there was a strong carrent, and where her 
lights might bave easily been confounded with those on the Can- 
ada shore beyond her by persons on vessels coming down the river, 
and difficult to distinguish from them ; that the Sunrise did not bave 
at the time a suitable and proper anchor watch to guard her from 
danger from passing vessels coming down the river; that she did not 
put up and keep up in good order to the time of collision suitable 
and pi-oper anchor lights, to notify passing vessels of her locality, so 
as to avoid collision with her; that she did not comply with rule 10, 
Eev. St. § 1233, which requires that ail vessels, when at anchor in 
roadsteads or fair-ways, shall exhibit, where it can best be seen, a 
white light, so constructed as to show a clear, uniform, and unbroken 
tight, visible ail around the horizon; that she did not display, as it 
was her duty, a torcb-light, when the lights of the Townsend and 
Kelley were first made, as they approached her, to enable them to 
see her and avoid a collision; that immediately before the collision 
she failed to change her position, as she might hâve done by putting 
her wheel to starboard instead of to port, and thereby cause her to 
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swing out of the way of the Townsend and Kelley, — in ail of which 
respects the Sunrise was at fault and négligent; that the Townsend, 
in coming down the river, occupied the usual channel or roadstead 
at the point where the Sunrise wasanchored and located; that it had 
proper lights and a proper watch at the proper places; that the lights 
of the Sunrise, being so dim at the time, were not seen by the Town- 
send far enough away to hâve avoided the collision, although proper 
diligence was used for that purpose; that when the lights were seen, 
being close upon the Sunrise, the master of the Townsend used 
proper seamanship in trying to avoid the collision; and that, there- 
fore, the Townsend was not guilty of négligence or carelessness in 
causing the injury; that the Kelley, being the tow, was guilty of 
no négligence, and therefore not liable for the injury to the Sun- 
rise. 

The claim of the Kelley in the cross-libel not teing pressed by 
counsel, the cross-libel is dismissed. Decree dismissing libel at libel- 
ant's costs. Appeal allowed. 



The Akcturus. 



{District Court, N. D. Ohio, E. V. April Term, 1883.) 

Libkij fou Wages of Mastek. 

The master of a vessel has no lien en the cargo of the vessel for his wages 
beyond the araount of the freiglit thereof, and where, for any reason, he does 
not unload the cargo, he is only entitled to a lien upon such of the freight as 
the vessel has actually earned, that being the freight less what It costs to un- 
load. 

In Admiralty. 

Mix, Noble é White, for libelant. 

Goulder <(; Weh, for the Arcturus. 

Welker, J. The libelant was the master of the Arcturus, and 
had wages due him as such master from the owners of the vessel about 
the month of November, 1882. At that time he had on board the 
vessel a quantity of telegraph pôles, owned by A. A. Colby, which 
had been carried on board the Arcturus, and were to be delivered at 
the port of Sandusky, upon which the said Colby was to pay freight 
in the usual way. Before the telegraph pôles were unloaded at San- 
dusky the vessel was seized by the United States marshal under a 
libel filed by W. H. "Wolf et al. against the Arcturus, so that tbe 
master could not, and did not, unload the pôles at Sandusky, and 
Colby, the owner, was compelled to pay $70 to procure the pôles to 
be unloaded, and before he was allowed to do so he paid the whole 
freight money into the registry of the court which would hâve been 
earned by the Arcturus if the contract of affreightment had been fui- 
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filled by the delivery of tlie pôles. The libelant, Jones, the master, 
claims the whole freight should be applied on bis unpaid wages, and 
also a lien on the pôles, the cargo, for the amount due him for serv- 
ices as master. 

The court finds that the libelant had no lien on the cargo for the 
■wages beyond the amount of the freight thereof; that in this pro- 
ceeding he is only entitled to the freight aetually earned by the vessel, 
that being the freight less what it costs to unload it at Sandusky ; 
that the libelant is entitled to a decree for that part of the freight so 
aetually earned, to be applied on his wages as such master; that 
Colby is entitled to repayment out of the registry of the amount 
he paid for the unloading of the cargo, being the sum of $70. 

Decree accord ingly. 

See The DeSmet, 10 Ted. Rep. 483, and note, 496. 



The Montauk. 



[District Court, N. D. Oliio, E. D. April Tcrm, 1883.) 

PbRSOUAL iNJtJIilKS TO SeAMAN. 

A seaman cannot recover for injuries rcsulting from his own carelessness in 
executing a proper ordcr of the masier. 

In Admiralty. Libel for damages for personal injury. 

Willeij, Shcrman é Hoyt, for libelant. 

Govlder é Weh, for respondent. 

Welker, J. The libelant was the wheelsman on the Montauk, 
and while in the Sault Ste. Marie river the schooner, on the fourth 
of August, 1881, in tow of a tug, ran aground, and the libelant, then 
at the wheel executing an order of the master, was injured by the 
wheel spinning around and striking him. The libelant claims that 
the master gave him an improper order, and that, while executing it, 
he was injured without his fault. This is denied, and it is alleged 
the libelant was injured through his own carelessness. The court 
lînds that the order given the wheelsman, from the weight of the 
évidence, was a proper one ; that the libelant, in executing the order, 
was himself guilty of carelessness, which produced the injury, and 
therefore not entitled to recover. The libel is dismissed, with costs, 
and the appeal allowed. 
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Miller v. Chicago, B. & Q. R. Co. 

{Circuit Court, V. Jowa, October, 1881.) 

Remoyal of Cause — Local Peeitjdtce Act — Citizenship. 

Under sul)division 3 of section 63S) of the Reviseci Statutes it is not necessary, 
in order to the removal of a cause, tliat it should appear from tlie record ihat 
tlie parties were citizens of diiïereut statos at the time the suit was com- 
menced. 

Motion to Set Aside Order Kemanding Cause. 
McCu\EY, J. This suit was removed to this court from the state 
court under what is known as the "'local préjudice act" of 1867, now 
embodied in the third subdivision of section 63!) of the Eevised Stat- 
utes of the United States. At the last term there was an order re- 
manding the case to the state court. After said order was entered, 
the counsel for the défendant moved that it be set aside, and there- 
upon the court suspended its exécution until that motion could be 
heard before the fuU bench. The question is whether, under the 
said third subdivision of section 639 of the Eevised Statutes, it is 
necessary, in order to the removal of a cause, that it should appear 
from the record that the parties were citizens of différent states at 
the time the suit was commenced. It was held in the case of Ins. 
Co. V. Pechner, 95 U. S. 183, that, under the twelfth section of the 
judiciary act of 1789, this was necessary. In the case of Kaeiser v. 
lidilroad Co., recently decided in this court, and reported in 6 Fed. 
Eep. 1, it was held that the same rule prevails under the act of 
March 3, 1875. In Johnson v. Monell, 1 Woolw. 390, it was held by 
Mr. Justice Miller, while holding the circuit court, that under the 
local préjudice act, now embodied in the third subdivision of section 
639, it was sufficient to show the citizenship of the parties at the 
time of the filing of the pétition for removal. If, therefore, the last- 
named décision is not to be regarded as overruled by the two more 
récent décisions above cited, in both of which Mr. Justice MiiLeb 
concurred, the présent motion must be sustained, and this court must 
retain jurisdiction of the case. 

_ In view of thèse facts, and considering the importance of the ques- 
tion of practice involved, 1 bave thought proper, with the concur- 
rence of Judge Love, to submit the question to Mr. Justice Mi, ler 
lor bis opinion and advice, which he bas very kindly f urnished to us, 
as follows : 

"I think it may be taken for granted now that the act of March 3, 1875, 
oïd not repeal the" third clause of section 639 of tlie Kevised Statutes. That 
clause, in Uescribing the class of ciises in which it authorizes a removal from 
a state to a fédéral court, begins by saying: '"When a suit is betweeii a citi- 
zen of the state in which it is brought and a citizen of another state," etc., it 
niay be removed on account of préjudice or local influence. If the language 
"We used is to be construed literally, undoubtedly such a suit is peudiug when 
v.l7.no.2— 7 
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tlie application for removal is made. But apart from this restrictive view of 
the laiiguage of the Revised Statutes, which constituted the law when the 
act of 1875 was passed, it is to be observed tliat the main ground of removal 
under the act of 1867, embodied in this clause of the Revision, is the exist- 
ence of 'préjudice or local influence.' Removal, where citizenship alone was 
the cause, has been provided for by other statutes, and is found in other sec- 
tions of the Revision. But since removal for préjudice could not constitu- 
tionally be made without the required citizenship, it was necessary to incor- 
porate into this statute so much on that point as to make the statute consti- 
tutional. It is not necessary, in that view, that the citizenship should hâve 
existed when the suit was brought. It is fair to présume that congress 
meant to say that whenever the requisite citizenship co-exists with such préj- 
udice or local influence as will prevent a fair trial in the state court, the parCy 
liable to be injured by that préjudice — namely, the one who is a citizen of 
another state — may hâve the cause removed. As regards the case of Iiis. Co. 
v. Pechner, I think I am not mistaken in saying that the ground of that dé- 
cision was that congress had not intended — and the language used showed 
this — to allow a case to be removed on the ground of citizenship alone, except 
where that cause of removal existed when the suit was commenced. In the 
case before you citizenship is a necessary incident to removal, but is not the 
principal ground on which the right is founded, and there exists no language 
in the statute which implies a limitation of the right to citizenship in différ- 
ent states existing when the suit was brought. Nor does the reason apply; 
for surely it is right that, when préjudice or local influence Will prevent a 
fair trial, a change of venue should be had; and if thea the parties hâve the 
requisite citizenship, no reason is perceived why the change should not be to 
a fédéral court. No provision of the statute, nor any sound policy of law, 
forbids such a transfer of the case." 

The motion to set aside the order remanding the case is sustained. 
Love, J., concurs. 



Section 639 of the Revised Statutes is not repealed by the act of ]March 3, 
1875, except by merger; and a case which could hâve been removed under 
the former provision, but could not be under the latter act, may still be re- 
moved. State of Texas v. Lewis, 14 Fed. Rep. 65. 

A suit cannot be removed from a state court, under the act of 1875, unless 
the requisite citizenship of the parties exists both when Uie suit was begun 
and when the pétition for removal is flled. Qihsua v. Bruce, 2 Sup. Ct. Rep. 
873.— [Ed. 



White, Agent, v. Crow and others. 

{Circuit Court, D. Colorado. June 25, 1883.) 

Coi!roKATio:s — Confession op Judojiekt — Collatetîai, Att.\ck. 

Upon a confession ot judgment by a corpor.ition, the court in which the ac- 
tion is pending must, oî necessity, judge of the authoritj- of any natural per- 
son who ma}' appear for the Company in that hehalf, whether it be an attorney 
at law or an agent of tbe corapany, and its judgment as to the right and author- 
ity ot the persi'U so appearing to bind tlie corporation, must be conclusive in. 
ail other prôceedings where tlie sarae judgment is drawn in question, and not 
open to collatéral attack. 
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.2. JmiisDicTioîf OF CiiîcuiT Court— lÎESTKATNiNo Pr.ocEEDîN» IN State Court, 
A bill td restrain the sherifï of a county in the exécution of process of a 
county court of co-ordinato jurisdiction witli the circuit court oftlie United 
States, or to restrain tlie exécution of a deed in pursuance of a pale iinder such 
exécution, cannot be raaintained in the circuit court; but ivhen the parties 
to wliom sucli deèd would go are before the court, thë court may deal "with 
" ' them and dismiss tlie l)ill as to tlie sheriiï. 

3. Same-tSetting Aside Sale. 

Tlie circuit court lias not jurisdiction to set aside a sale made in the court of 
the State, with a view of ordering another sale, liecause the sale was not inade 
pursuant to the statute, and the party claiming sucli sale to be void niust pro- 
: ceed in the state court. 

4. Same — lliGiiT TO Redeem— Patment of Paet of Claiîi— Refukdikg Momey 

Paid. 
AVhere a party owning an interest in the property of a corporation- that lias 
- been sold under exécution and purchased by several parties constiti^ing a pool, 
lias, with a view to redeeming such property, paid to such parties a portion of 
the claims against the cdrapany, they cannot, while retaining the amounts so 
paid, deny the right of such party to redeem, on the ground that the tirae al- 
lowed by the statute. for rédemption bas expired ; and uniess within a reason- 
able time they refund tlie money so paid, a deeree allowing rédemption or 
paj'meut of the balance of the claims will be passed. 

■ HaijLett, J., (pralhj.) in the year 1881 tlie Brittenstein Mining 
Company owned six or eight mining claims in the county of Chalïee. 
In the course of its opérations it liad incurred debts wliich it was 
unable to pay, amounting in ail to §5,000 or $6,000; and early in 
the foUowing year, 1882, thèse claims were put into judgments by 
the parties who held them. There were five of thèse judgments, 
and upon three of them sales were made of the projserty of the Com- 
pany during the month of June, 1882. The delay in exécution of 
the judgments was procured by the officers of the company, through 
some negotiations carried on with a view to the settlement of the de- 
mands. One of thèse judgments was obtained by Joseph E. Crow, 
upon a claim assigned to him by John B. Henslee, who was a stuck- 
holder in the Brittenstein Company, and the agent of the company in 
this state to reçoive service, appointed by the company pursuant to 
the statute of the state. He at one time had something to do with the 
management of the company, but at the time that he assigned bis 
demand to Crow, and at the time judgment was entered on that de- 
mand, he had no officiai connection with the company, but was in 
correspondence with its officers, residing in New York, in respect to 
the settlement of thèse claims. He assigned his demand against the 
Company on the first day of January, 1880, or about that time, and 
on the ninth day of that month Crow brought suit, and served his 
process upon Henslee, as the agent of the company in the state. 
Four days later, on the thirteenth of January, Henslee appeared in 
-the county court of Lake county, in which the suit was brought, and 
.contessed judgment in favor of Crow against the company for the de- 
mand, amounting to $1,794.33. No exécution was issued upon this 
-judgment, or upon the other judgments, until some time iu the 
month of June following, or if exécutions were issued no sale was 
made until that time. I hâve not inquired as to the date of exeçu- 
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tions. The time for the rédemption of the property expired in De- 
cember of the same year. Proceedings were had in a court of the state 
of New York, upon -which the property of the company wa s sold by a re- 
ceiver to Mr. John D. White, plaintiff in the bill in equity, on which 
a decree is now to be entered. Mr. White was also a stockholder in 
the Brittenstein Company; he was at one time its président. At the 
time of thèse transactions he was a director of the company, and at 
the time of thèse proceedings in the court of New York, also; and if 
the company was still in existence — of which I am not advised — af- 
terthe sale of tlie property, he was still a director. In December fol- 
lov^ing, as a purchaser of the property, he telegraphed to Mr. Smith, 
an attorney residing at Denver, — I think, on the sixth of December, — to 
proceed to Leadville and Buena Vista, to confer with parties there — 
among others, Mr. Henslee — in respect to claims and demands 
against this property, with a view to redeem from the sales which 
had been made on judgments obtained against the Brittenstein Com- 
pany, as I hâve stated. An interview took place between Mr. Hens- 
lee and Mr. Smith on the seventh of December, in référence to thèse 
matters, in which something was stated as to thèse several demands 
against the company, and some things, which were not stated, it was 
agreed might be ascertained from the records of Chaffee county at 
Buena Yista, to which Mr. Smith proposed to proceed for the pur- 
pose of getting fuU particulars in respect to matters in which he was 
acting for Mr. White. Among other matters discussed at that time 
was a demand on the part of Henslee against the Brittenstein Com- 
pany, and Mr. White, as the successor of that company, for annual 
work done on the claims of the company during the years 1881 and 
1882. Henslee represented that some of this work had been done, 
and some of it was still in progress; he expected to bave évidence of 
its completion in a day or two to présent to Mr. Smith, and if the 
property was to be redeemed he desired to hâve the money so ex- 
pended refunded to him. 

At this point it may be proper to state, also, that while Mr. Henslee 
had been corresponding with the officersof the Brittenstein Company, 
in New York, and with Mr. White, plaintiff in this suit, to some ex- 
tent as to the settlement of thèse claims, he had also been acting for 
certain parties in St. Louis and Leadville — five or sixof them — called 
in the évidence the Western Pool. Thèse parties, some of them, — ail, 
I believe, but one, — had been stockholders in the company, and had 
agreed together to unité in the purchase of the several claims against 
the company with a view to secure the property ; to protect the in- 
terest which they had in the company; to protect themselves in re- 
spect to moneys which they had expended in behalt of the company, 
and so on. It seems to hâve been thought désirable on the part of 
ail persons who were connected with thèse afïairs to get this prop- 
erty; the property was much more valuable than the demand against 
it, and any one who should secure it would be able to realize some- 
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thing in addition to the claims •whicli were made against it. With 
that view thèse parties — Noël, of St. Louis, and Loker and Sitnmons— 
I don't know who ail — had appointed Mr. Henslee to coramunicate 
■with the owners of thèse claims and purehase them, and he had done 
so. He assumed to act and did act for them in the settlement of thèse 
claims, so far as they coiild be settled. He did not deny Mr. Smith's 
right, or Mr. White's right, to redeem the property at the time, and 
in the manner provided by law, nor conceal his connection with the 
parties for whom he was acting. It seems to hâve been contended 
by counsel for plaintifï that his position in attempting to act for 
parties in New York, and at the same time for thèse other parties, 
"was of doubtful character; but I do not discover anything in the évi- 
dence to impute wrong to him, or any effort on his part to conceal 
his relations with this Western Pool, or the circumstance that he 
was endeavoring to secure the property for them. Thus mattors 
stood about the seventh of Deeember. The time for redeeming un- 
der one of the judgments would expire on the tenth, under another on 
the seventeenth, and under another, I believe, on the twenty-fourth, 
of Deeember. Mr. Smith, as the agent of Wliite, redeemed from ail 
the judgments but one. He went further and paid off some judgments 
upon which no sales had been made. He went still further and paid 
the money which was due for annual work, — some of it due to Mr. 
Henslee, having been advanced byhim, other portions to parties who 
had done the work. From the judgment in favor of Crow he de- 
clined to redeem, from some notion that that judgment was void in 
itself, or so far irregular that Mr. White was not bound to recognize 
it, upon the ground, I suppose, that Mr. Henslee, having owned this 
claim at one time, his assignment to Crow was collusive, without con- 
sidération, done with iutent to put the matter in judgment under pro- 
cess served upon him as agent of the company, and without the 
knowledge of the officers of the company; and upon the ground, also, 
that this judgment was entered within four days after the service of 
process upon Henslee, and by his confession, he not having author- 
ity to act for the company in that behalf. That, I believe, is in sub- 
stance the position assumed by counsel hère, and this bill was filed to 
redeem from this judgment upon some such theory as that. 

We are unable to recognize the force of thèse suggestions. While 
it may be true that Henslee was without authority, and as agent of 
the company, appointed to reçoive service of process, he would not 
hâve power under the statute to confess judgment in favor of any one 
and bind the company in that way, the judgment, therefore, was 
irregular, perhaps subject to reversai, on that account ; yet we do not 
think it is open to collatéral attack. Upon a confession of judgment 
oy a corporation the court in which the action is pending must of 
necessity judge of the authority of any natural person who may ap- 
pear for the company in that behalf, whether it be an attomey at law 
or an agent of the company, and its judgment as to the right and 
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authority of the person so appearing to bind the corporation must be 
conclusive in ail other proceedings -sv'here the same judgment is drawn 
in question. What the force and effect of such a confession sliall be 
in any regular proceeding to yacate it, and in any court of review to 
whielî it may be carried, is not for us to say. We tliink that tho 
judgment of the county court, entered upon Mr. Henslee's confession, 
must be taken to be valid and binding upon the company. It is in 
évidence that the claim was a valid oue; the amount for which judg- 
ment was given was due from the company to Henslee; he assigned 
upon good considération to Crow. His right to assign cannot be 
denied; and if there be any infirmity in the matter in respect to his 
right and authority to appear for the company and confess judgment 
in its behalf, that is a matter -which can only be inquired of upon 
some proceeding to vacate and set aside the judgment. 

In respect to the particular circumstances of this case, it is in év- 
idence that some of the officers — certainly the vice-président, in par- 
ticular — knew of the entry of this judgment very soon after it was en- 
tered, and long before any sale was made under it. Mr. White, the 
purchaser of the property, and the plaintifï in this suit, knew some- 
thing of it long before he became a purchaser of the property, and no 
step was taken by the company itself to attack the judgment and set 
it aside in the court in which it was rendered, or to remove the rec- 
ord into the suprême court of the state, with a view to make inquiry 
there coneerning it. So that we are prepared to say that in this pro- 
ceeding, and so far as the right of Mr. White to redeem from it is 
concerned, that no question can be raised in respect to its validity. 
And the failure of Mr. White to redeem from it within the time pre- 
scribed by statute was one which probably may aiïect his interest very 
materially in respect to this property. We do not see that he offers 
any valid excuse for failure to do so. Mr. Smith was informed of 
the existence of this judgment, and of the time the sale was made, 
10 days before the expiration of the time for rédemption. Of course, 
it was in his discrétion to act, or décline to act, as he thought best. 
It is to be said further, relative to this matter, that this bill was filed 
against the judgment creditors and the sheriS of the county to enjoin 
further proceedings under that judgment. 

In so far as it is proposed by the bill to restrain tlie sheriff of the 
county in the exécution of process of a court of Lake county, it can- 
not be maintained in this court. In that respect, it is a bill to re- 
.strain proceedings in a court of co-ordinate jurisdiction, and as such 
we hâve no greater authority in respect to the exécution of a deed in 
pursuance of the sale than we hâve in respect to the sale under the 
exécution in the first instance ; and so, by the express language ot 
the statute of the United States,—! do not recall the number of the sec- 
tion, — we are forbidden to interfère with the conduct of the sherifï in 
respect to that matter. But having the parties before as to whom the 
deed would go, we conceive we hâve a right to deal with them and to 
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dismiss the bill as to the sheritï. The parties, whose iiltimate right 
it is to hâve this propertj^ are before the court. It appears that 
thèse purchasers of the various judgment claims from the exécution 
creditors, Crow and Evans, and more of them, are before the court. 
They came in voluntarily. The members of the Western Pool made 
défense in their own name, becoming parties to this bill. Having 
them before the court, we hâve a right to deal with them directly in 
respect to this matter, and without référence to the sheriff, and to 
proeeed against them as we would proceed against the sheriff, if it 
were compétent for us to entertain jurisdiction as to him. This, I 
suppose, détermines everything that can be said in référence to this 
matter except one. As already stated, thèse parties, constituting the 
Western Pool, bought up ail thèse claims against the eompany. The 
amount in ail is something over $5,000 — between five and six thou- 
sand. They had also a claim for annual work done in the year 1882, 
and they allowed Mr. White, plaintiff in this suit, upon the theory 
and proposai to redeem from ail thèse demands, and acquire the 
property for himself, to pay a good part of thèse demands, — something 
over $3,000, — four of the judgments, and for the annual work. 

In our view, and we think it should so be regarded in any court of 
equity, thèse demands, held by one party and for one purpose, should 
be regarded substantially as one thing, and one aceepting payment of 
any part of them cannot deny Mr. White's right to pay the remain- 
der without refunding what he had received from him. It is not com- 
pétent for them to say, we will take part of the money in payment of 
thèse demands and keep it, because you hâve failed in respect to one, 
under some mistake of fact or law. We will hold on to this and deny 
your right to redeem, and keep the property also. We think that 
■would be most inéquitable and unjust, and therefore we propose to 
say to thèse défendants that they must refund the money, or admit 
the plaintiff's right to redeem this property. The decree will be that, 
within 30 days from the date of entering the decree, the défendants 
refund the money received in partial payment of the several demands 
against this property, with interest; or, failingin that, that the plain- 
tiff be allowed to pay the remainder, and to bave a deed from thèse 
parties of such interest as they may bave acquired or may acquire 
under thèse several sales. As to the sheriff the bill will be dis- 
aissed. 

There is a point which I intended to advert to in the course of dis- 
cussion, to which I may aliude now. In respect to the sale of the 
property en masse, it is alleged in this bill, and not very well denied, 
that this property was sold in bulk — six or eight claims, whatever 
their number may be — as one claim, and upon that the plaintiff con- 
tended, as it is decided in some states, the sale was void, or, as held 
lu others, it was voidable, and he would bave the right to redeem. 
*>e do not think it can be regarded as a void sale, and if it be void- 
able the right can ouly be asserted in a court of the state. We hâve 
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not jurisdiction in this court to set aside a sale made in a court of the 

state, with a view of ordering another sale, the sale not having been 

made pursuant to the statute. That portion of the Mil, therefore, 

should be disraissed, without préjudice to the right of the plaintifï to 

maintain another bill for the saine cause in any court of compétent 

jurisdiction. 

, I believe that covers the vrhole ground. 

It is pretty clear to us that plaintiff has no other right than to 
hâve this money back, with interest. We are not disposed to main- 
tain his possession by injunction. 

If the défendants hère get légal title from the sheriff they can as- 
sert that title in an action at law; we are not disposée to interfère 
in a suit of that kind. 



McCoNviLLE r.HowELii and others.* 
(Cirouit Court, D. Colorado. June 27, 1883.) 

1. Non- Résident Aliens. 

Under the statute of Colorado non-resident aliens may own, inherit, and con- 
vey property, rtal or personal, the same as citizensand résidents. 

2. CONTUACT DP SaI^E— SPàCIFIC PkRFOHMANCB. 

A contract for the purchase and sale of an interest in mining property, at a 
priée named therein, in wliieh contnict is the following clause : " Provided, 
always, in the event of such failure to complète such purchase, he, (the pur- 
chaser,! his heirs and assigns, upon the delivery of possession of sa.d lands and 
mining premises as aforesaid to the parties of the first part, their heirs and as- 
signs, shall in nowise lie held responsible for tlie payment of said purchase 
money." //cW, that upjn refusai to redeliverthe property to the sellers on de- 
mand, the latter had the richt to trcat the contract as a sale, and proceed to 
eniorce its specitic performance in e^uity. 

In Equity. 

N. F. Cleary and G. G. Symea, for plaintiffs. 

George, Maxwell é Phelps and Markh.im, Patterson cfi Thomas, for 
défendants. 

McCeary, J., (orally.) In the case of Ednard McComnlle v. C. C. 
Howell et al. I hâve reached certain conclusions, which I am prepared 
now to state. It is a bill in equity, brought for tho purpose of obtain- 
ing a decree for the spécifie performance of a written contract whereby 
thèse complamants agreed to sell to the défendant Howell, and the 
défendant Howell agreed to purchase, certain interests in mining prop- 
erty situated in Lake county, in tbis state. It is alleged that the 
complainants are the heirs at law of one John McConville.'who died 
at Leadville some tirae in November, 1880. Some discussion has 
been had as to whether the proof in this case is sufficient to establish 
the heirship. Some of the statements given by the principal witness, 
Mr. Burne, are in the nature of family history, and, to some extent, 

1 From the Colorado Law Reporter. 
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liearsay; but they probably fall within the,very libéral rule which pre- 
vails upon that subject. Wliether they do or not, I am prepared to 
say that, in this particular case, the court is satisfied with the proof. 
We should not apply a very strict rule in a case of this eharacter, for 
it must be borne in mind that Howell, the défendant, who was the 
purchaser of this property, was the administrator of the estate of 
John McConville, deceased, and he dealt with thèse plaintiffs as the 
heirs of John McConville, and bought the property from them as snch 
heirs. He must be presumed to know who the heirs were. It was his 
duty to ascertain that fact. He was the trustée for them, and if they 
had chosen to repudiate the contract upon the ground that he acted 
as their trustée, they could in ail probability hâve done so, upon the 
doctrine that the exécuter lias no right to purchase the property of 
the heir while he is aeting in that capacity. They hâve not seen lit to 
do that, and I mention it merely to show that the court ought not to 
adopt a very strict rule in référence to proof of heirship. I hold, there- 
fore, that the proof is sufficieut to show the heirship of thèse com- 
plainants. 

In the second place, it is established that the said John McCon- 
ville was, at the time of his death, theowner of an undivided interest 
in the several mining claima mentioned in the bill. Precisely what 
his interest was, it is not material bere to consider, but that he had 
an undivided interest is well established. 

In the third place, the complainants, though non-resident aliens, 
were capable of inheriting property in this state by virtue of the 
statute of the state upon this subject. The complainants, it appears, 
are non-resident aliens, and it is insisted that for that reason they were 
incapable of inheriting any interest in this property from John McCon- 
ville, and, consequently, had nothing which they could sell. It is said 
that the resuit is that there is no considération for this contract. But 
the statute of tbis state upon that sabject is very explicit. Chapter é, 
p. 90, Gen. Laws Colo. § 15, provides : 

"Ail aliens may take, by deed, wlll, or otherwise, lands and tpnements, and 
any interest therein, and âlieiiate, sell, and transmit the saine to their liens, or 
any other persons, whetlier such lieirs or other persons be eitizens of the 
United States or not; and upon the decease of any alien haviiig litle to or in- 
terest in any lands or tenements, such laiuls and teiiements sliall puss and 
descend in the saine nianner as if such alien were a citizen of the United 
States; and it shall be no objection to any person having an interest in such 
estate that they are not citizens of the United States ; but ail siirh persons shall 
bave tlie same rights and remédies, and in ail tliings be plaeed upon tlie sanie 
footing, as natural-born citizens of the United Stales. ïhe personal estate of 
an alien, dying intestate, wlio, at the tirae of his death. shall réside in this 
state, shall be distributed in the same inanner as the estate of natural-born 
citizens; and ail persons shall be entitled to their proper d stributive sliares 
of such estate under the laws of this state, wLether they are aliens or not." 

It is conceded, as of course it could not be questioned, that the 
statute is broad enough to include this ca^e ; but it is suggested that 



106 FEDERAL REPORTER. 

it is not constitutional. The provision of the constitution referred to 
is section 2T of article 2, 'which reads as follows : 

"Aliens, who are or wlio may hereufter become bonaflde résidents of this 
State, may acquire, inherit, possess, enjoy, and dispose of property, real and 
Personal, as native-born citizens." 

And the argument is that the neceasary purport of this provision 
of the constitution is to limit the right to possess, inherit, or enjoy 
property to aliens ■who are or may hereafter become citizens; in 
other words, that it prohibits the législature from extending the right 
to non-resident aliens. I do not agrée to that construction of the 
constitution. The very same question was decided by the suprême 
court of California, and I think upon very sound reasoning, in the 
case of State v, Rogers, 13 Cal. 159. The constitutional provision, 
and also the statutory provision, in California, were substantially like 
those in Colorado, and the points decided in this case were thèse : 

" The constitution is not a grant of power, or an enabling act, to the légis- 
lature. It is a limitation on tlie gênerai powers of a législative character, 
and restrains only so far as tlie restriction appears, either by express terras or 
by necessary inf erence. 

" ïhe act of April 19, 1856, permitting non-resident aliens to inherit real 
and Personal estate, is constitutional. ïhe constitution (article 1, § 17) 
[which corresponds to the section of the Colorado constitution I hâve jiist 
read] gives the bona fide résident alien certain rights, which may be en- 
larged, but cannot be abridged, by the législature." 

That I understand to be a sound rule; the rights guarantied by 

, the constitution cannot be taken away, but other rights may be given 

to the same or to other persons. Tiie législature may go further in 

the conferring of thèse rights upon aliens, but they cannot do less 

than that -which the constitution requires. 

It appears that the complainants, through their lawfully author- 
ized agent, and the défendant G. C. Howell entered into the con- 
tract set out in the bill, whereby the défendant agreed to buy the in- 
terest in the said mining claims. In my opinion the said contract 
was not a mère option to buy on the part of Howell, from which he 
could withdraw at pleasure, without restoring to complainants the 
possession of the property and of ail rights as they existed before the 
exécution of the contract. Hère arises a question of a good deal of 
importance in the case. It dépends upon the construction of the con- 
tract bet-ween the parties; it is a very voluminous contract; I shall 
not undertake to read it. It is in substance a contract -whereby thèse 
heirs agreed to sell this mining property to Howell. Ho-well agreed 
to spend $25,000 within a year in developing the mines, and agreed 
to pay $33,000 as a considération for the conveyance at the end of 
the year. There were other provisions, which need not be referred 
to. The one relied upon by the défendant, as constituting this con- 
tract a mère option, is as follows : 
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"Provided always, în the event of such failure to complète such purcliase, 
he, [that is, Howell,] his heirs and assigns, upon the delivery of possession o£ 
said lands and mining premises as aforesaid to the parties of the flrst part, 
their heirs and assigns, shall in novvise be hekl responsible for the payment 
of said purchase money." 

There is an unequivocal promise in this agreement on the part of 
Howell to pay the |33,000 within the year, but this clause is added, 
■whereby, as it appears to me, he was given an élection to discharge 
the obligation by a redelivery of the property to the heirs before the 
end of the year. I suppose that, like many of thèse transactions, 
the value of the property was somewhat problematical, and would dé- 
pend upon development and investigation, and so Mr. Howell desired 
to reserve the right or privilège of an option, in case it turned out to, 
be of less value than supposed, to redeliver the property, and thereby i 
discharge himself from liability for the purchase money. But he 
failed and refused to redeliver the possession to thèse complainants. 
They demanded possession and were refused. In my judgment the 
option was at an end; the right of Mr. Howell, which he had re- 
served by this clause of the agreement, was no longer available to 
him after his refusai to avail himself of it when the demand was 
made, and thereupon the grantors in the contract had a right to 
treat it as a sale, and proeeed in equity for the purpose of obtaining 
a spécifie performance. 

I do not overlook the question, which bas been discussed a good 
deal by counsel, as to whether this is a case within the equity juris- 
diction of the court ; in other words, as to whether there is a plain, 
speedy, and adéquate remedy at law. That dépends, perhaps, upon 
the question whether the vendor hère is entitled to a lien npon the 
property for the purchase money. Undoubtedly he would not hâve 
been if Mr. Howell had redelivered the property to him in accord- 
ance with the terms of the contract ; but since Mr. Howell declined 
to do that, and chose to retain the possession, and still retains it, 
and appears to be in the enjoyment of the property, and engaged in 
its development and use, I hâve no doubt that the contract becomes, 
m substance, a bond for a deed, or contract for the purchase of real 
estate, which gives the vendor a lien for his purchase money, which 
he may proeeed in equity to enforee. It is true, there is a conflict 
of authority upon the question whether a party, under such circum- 
stances, may come into a court of equity, or whether he is obliged 
simply to proeeed at law. This question, however, is set at rest, so 
far as this court is concerned, by the décision of the suprême court 
of the United States in Leiuis \. Haukins, 23 \Yall. 119. That was 
a case of a vendor who gave a simple contract to convey. There was 
no conveyance. He went into a court of equity to enforee the spé- 
cifie performance of the contract, and to claim a lien upon the prop- 
erty. The argument for défendants in that case, by very distinguished 
counsel, was precisely the same that bas been made hère. They said: 
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"The estate in fee being in Lewis, [that is, the vendor,] h'ow can he 
hâve a lien? The man cannot hâve a lien on that whicîa is his own." 
But the court answered it: "The seller, under such circumstances, 
bas a vendor's lien, -which is certainly not impaired by -withholding 
the conveyance. The équitable interest of the vendee is aliénable, 
dèscendible, and divisible, in like manner as real estate held by légal 
title." And so they maintained the jurisdiction in equity to enforce 
the performance of the contract, and to enforce a lien upon the prop- 
erty, on the ground that, althougti there was no formai conveyance 
by the vendor to the vendee, by the contract to convey there was an 
équitable estate vested in the vendee, which he could sell and dispose 
of, and the other party had a right to treat it as a sale, and proceed 
to enforce his vendor's lien upon the property. 

I think in tbis case that the complainants are entitled to a decree 
lequiring the payment of the purchase money upon their tendering 
a deed to Mr. Howell, and for the enforcement of the decree, if nec- 
essary, by the sale of the prémices. 



United States v. Marshall Silver Mining Co.' 
{Circuit Court, D. Colorado. June 28, 1883.) 

Patent fot, Lv'^'ns — Conspitîact akd Fhaud iît Pr.ncumNG. 

A liill wluch charges a conspiracy lioiween défendants and offirers of the 
land (leparlmcnt of the governnienl," with a vicw to perpetrale a fraud upon 
the Kovcrnnient and other persons, held good on demurrer. Quœre : To whnt 
extcnt niii>;t i ijnry to thegovirninent beshown as abasisof relief? Is it enough 
to sliuw thaï tae patent was obiaineJ in Violation of law î 

On Demurrer to Bill. 

Andrew \V. Brnzec, Dist. Alty., for the United States. 

Morrisin é FiUins, for détendants. 

McCrary, J., (orally.) In the case of the United States against 
the Marshall Silver Mining Company and others I bave eonsidered 
the demurrer to the bill. The bill charges, at very considérable 
length, a conspiracy between défendants and certain land-officers to 
change the boundaries of a claim for a patent, and to do this fraudu- 
lently, fur the purpooe of exteuding one claim over the liues of another, 
and tiius seciire a patent to the défendant hère, the Marshall Silver 
Minini; Company, for certain mining property which was in equity the 
property of McClellan, \Yebster, and Eist, who also had their appli- 
cation peudiug. Numerous acts and several rulings of the land-offi- 
cers aie charged specifically in the biil as having been wrongful and 
fraudaient; as having been done aad made in pursuance of the geu- 

'Fron tlic Colorado Law Ilcporlcr. 
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eral conspiracy to perpetrate a fraud upon the United States, and also 
upon McClellan, Webster, and Rist. I will not take the time to repeat 
the allégations of the bill, or to go into any discussion upon them. 
It is sufiicient for the présent to say that, in myjudgment, it charges 
conspiracy and fraud with sufficient certainty to require an answer. 
Whether the facts, when fully developed, •will show a fraud upon the 
United States, or only upon McClellan and Webster, or wiiether it 
■will show a fraud upon both, are questions we can better détermine 
upon the proofs and on final hearing. They are questions of some 
importance, perhaps of some difïïculty It is probably not entirely 
settled as to how far, or to what extent, an injury to the government 
must be shown, as the basis of relief in a case of this character. It 
may be that it is enough to show that the patent was obtained in vio- 
lation of the law; possibly it may be necessary to show some actual 
damage; but thèse questions may be better determined upon the final 
hearing of this case than they can be now upon this deraurrer, and I 
do not propose to pass upon them any further than I hâve already 
indieated. 

The demurrer to the bill is overruled. 



HOLLINGSWOETH V. PaKISH OF TeNSAS.* 
{Circuit Court, W. U. Louisiana. 1883.) 

1. CoNSTiTUTiONAi, Law — Taktncî Puivate Propeiîtt fou Pîtslio îJs^. 

The plaintiiî, owner ot riparian property, whose lands adjacent to tîic Mis- 
sissippi river are al!e;;ed to hâve been talien and damaged for pubhc-Zecfe pur- 
poses by the défendant, a parochial corporation, held to hâve a.right of action 
for the recoverj' of just and adéquate compensation therefor. 

2. Same — Indemnitv. 

Private property can only be tnJcen, nppropriated, or dnmaged for pulilic use 
through the exercise ot the single principle of eminent domain, which in ail 
cases carrie- with il the right of just indemnily. 

3. Same — Police Poweu dp State — Levée. 

Lnder the exercise of its ge.ieral police power, Tvh'ch extends onlv to the 
regululion of the owner's use and dominion of priva. e properiy, the'stateof 
Louisiana cannot. for levée or other public purivoses, take, appropridte, or dnm- 
age private propert}' .so as to deprive\hti owner of its dominion, use, control, 
and protits, and especially withoutdue compe isation tirst being paid, — Louisi- 
ana State jurisprudence, as contained in the case of Bass v. Htate, 34 La. Atin. 
4il4, and other cases, to the contrary. 

4. Décision op State Cocrts— When Followed et Fédéral Courts. 

iS'ational courts are required to foliow décisions of .staie courts when they 
engage in giving (flect to, or the Interprétation or construction of, siate stat- 
aies or local laws, but not when employed in g.ving effect to gênerai priiciples 
of law. So, when a décision of ihe suprême court of Louisiana déclares the 
right in the legi lature to authorize private property to be taken or damaged, 
or its use appropriated, without compensation, for pulilic purpo.-es, under the 
gênerai police power, or other implied powers of government, it is a dealing 
■with gênerai principles of law, and places no restraint on the fédéral court. 

IReportea by Talbot Stiilm»n, Esii., of the Monro», Louisiana, bar. 
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On Exception, no Cause of Action. 

W. Il, Young, for plaintiff. 

W. W. Fariner and T. P. Clinton, for défendant. 

BoABMAN, J. The pétition shows that plaintiff is the owner of land 
adjacent to the Mississippi river, in the parish of Tensas. The de- 
fendant, a parochial corporation, caused a levée to be constructed on 
her land, a distance from the river front and behind her dwelling, 
store-house, and other houses. She allèges that she has been dam- 
aged substantially as foliows: That in 1880 the police jury of Ten- 
sas parish, by an arbitrary and wanton abuse of the powers conferred 
on them by law, and npon the pretext of constructing a new levée, 
abandoned the old one, by which her plantation was pi-otected from 
overflow, and constructed a Une of levée on the back lands of her 
plantation, at a distance of a mile from the river front ; that for the 
construction of this new levée about 50 acres of plaintiff 's land, worth 
$4,000, was taken and damaged, against her protest and consent, 
without notice to her, and without the compensation provided for in 
article 159, state constitution; that between the new levée and the old 
one, on the river front, abont 250 acres of valuable land, worth $25,000, 
was thrown or left out, and exposed to the aggressions and damages of 
the overflows; that the new levée cuts ofl' and damages the natural 
drainage of her plantations, and renders much of the land valueless 
and unfit for cultivation; that she owns a public river landing, and 
has a store-house at or near it; that in conséquence of the location 
and building of the new levée this landing and store are often inac- 
cessible to the neighboririg peoplewho trr.de there; that by the action 
of the police jury herein complained of she has been deprived of ail 
protection a&'orded her by the public-levee System of the state, to 
carry on which she is annually tased, and a great portion of her 
plantation is exposed to yearly overflows; that the rain-water drain- 
age having been damaged and destroyed by the new levée, her planta- " 
tion is greatly damaged in value and for cultivation; that without 
such new levée her lands were exempt from overflow except at long 
intervais. 

In the argument défendant claims that the law imposes a service 
for building levées on ail lands adjacent to the Mississippi river; that 
in constructing the levée this service has been exereised only to the 
extent and in the manner provided by law, and the damage alleged 
is damniim ahsqiie injuria. ■ 

Défendant cites several articles of the Civil Code, and relies for 
relief particularly upon articles 660 and 661, and the subséquent 
levée laws : 

Art. 660. " Services imposée! by law are establislied eîther for public utility 
or for the utility of iiidividùals." ' 

Art. 661. "Services imposed for public or common utility relate to.the 
space which is to bé left for public use by the adjacent proprietors on the 
sîiores of navigable rivers, and for maklng aivl repaii'inK levées, roads, and 
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other public or common works. Ail tliat relates to tliis kind of servitude îs 
determined by laws and particular régulations." 

Défendant claims that certain laws relating to "this kind of servi- 
tude" are now operative laws in this state. If so, it is not essential 
that they should now be quoted. 

For convenience I shall quote several articles of the Code which 
relate to the subject-matter of this action : 

Art. 2604. Civil Code. "Tfie flrst law or' society being that the gênerai in- 
terest shall be preferred to that of individuels, every individual who possesses, 
under the protection of the laws, any particular property is tacitly subjeeted 
to tlie obligation of yielding it to tlie community, whenever it becomes nec- 
essary for the gênerai use." 

Art. 2605, Civil Code. "If the owner of a thing necessary for the gênerai 
use refuses to yield it, or deraands an exorbitant price, lie may be divested 
of the property by the autliority of law." 

Art. 2606, Civil Code. " In ail cases a fair price should be given to the owner 
for the thing of wliich lie is dispossessed." 

Art. 489, Civil Code. "No one can be divested of his property unless for 
soine purpose of public utility, and on considération of an équitable and pre- 
vious indemnity, and in a manner previously prescribed by law." 

Alt. 2294, Civil Code. "Every act wliatever of man that causes damage 
to another, obliges him by wliose fault it happens to repair it." 

Art. 156, Const. La. A. D. 1879. "Private property shall not be taken nor 
damaged for public purposes without just and adéquate compensation being 
flrst paid." 

Défendant insists that I should, on the trial of this exception or 
demurrer, foUow the décisions of the state courts, and cites especially 
the décision in the case of Bassi v. State of Louisiana, 34 La. Ann. 
494. Strong analogies are apparent between this and that case; but 
my views.of that case, as well as of the several others cited by coun- 
sel, or rather my opinion of the character of the law upon which thèse 
cases seem to hâve been decided, forbids me to adopt the persuasive 
suggestion. Thèse décisions do not impress me with the belief that the 
issues decided by them are such as may be determined by interpreting 
and giving effect only to laws of a strictly local nature. To me it 
appears that the court in the Bass Case — and as this is presented 
as the strongest case I shall now refer only to it — was engaged in 
giving effect to gênerai principles of law, and especially to the powers 
of a législature toauthorizeprivate property to be taken or damaged, 
or its use appropriated, without compensation, for public purposes, 
under the police or other implied powers of government. In trials at 
law the national courts are required, substantially, to foUow the dé- 
cisions of the state courts in cases where the laws apply. Thèse dé- 
cisions do not make the laws; but they are considered the best évi- 
dence of what the law is in a state where the décisions cited "show 
a case of statutory construction." 

The rule adhered toby the suprême court seems to be that section 
"4, judiciary act 1789, should be observed only where the décisions 
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cited were or are based on the statutes or laws of a state wliich "fix 
rights to things intraterritorial in their nature, or which fix rules of 
property." 18 Wall. 584; 16 Pet. 1; 18 How. 520; 14 Wall. 665; 
92 D. S. 494. With this rule in view, I will further consider defend- 
ant's suggestion. Défendant claims that the state, in articles 660 
and 661, Civil Code La., and subséquent levée laws, bas imposed a 
service, in the interest of publie utility, on ail lands adjacent to nav- 
igable rivers, and that now si;ch lands may be taken or damaged, or 
their use appropriated, for the construction of levées, without compen- 
sation. It may be that thèse articles of the Code, which can hardly 
be said of themselves to impose any service on such lands, bave been 
supplemented by subséquent levée laws which impose the service 
claimed by the défendant. But if they do, in law, burden plaintiff's 
lands with such service, I thiuk no court could give the effect claimed — 
that is, that land may be taken or damaged for public purposes, so 
as to divest the owner of its use, profits, and dominion, without com- 
pensation — without passing upon gênerai principles of law and juris- 
prudence which define what sort of a use is a public use ; without 
passing upon the effect, if it bas any, of the article 156 of the con- 
stitution of 1879 ; upon what is a "taking" ox daniaging in the mean- 
ing of the law; upon whether or not to damage land by constructing 
artifieial works which, itncler pamchial levée régulations, and in their 
phi/sical nature, must dépose the owner from ail use or profits of the 
land, is a damnging or "taking" which is prohibited without' compen- 
sation; and without passing upon other questions akin to thèse, which 
can be judicially determined only by a resort, on the part of any 
court trying the case, to gênerai reasoning and lecral analogies com- 
mon to the several states. In the Bass Case plaintiff put at issue, not 
the right of the législature to pass articles 660, 661, Civil Code, and 
supplemental statutes; not the right to take or burden his land in 
such a way; not the right to dispossess or dara<ige him for the gên- 
erai use, — but he put at issue, above every thing and question, the 
right to take or dispossess him of his land and its uses, without com- 
pensation, under the lawful exercise of any powcr in the state govern- 
ment. 

This paramount issue was met and decided adversely to Bass. 
Could any court bave decided this issue for or against him witlioiit 
passing upon tlie laws and analogies of jurisprudence which concern 
such public interests as cannot be determined by local laws? 

Upon this point I must conelude that whatever may be the nature 
or extent of the powers or laws upon which the state court refused to 
allow Bass damages, or whatever may hâve been the method, com- 
pass, or basis of reasoning which lead the court to hold practically 
that Bass had no cause of action for an invasion of rights protected, 
as I think, by natural equity, the law of the land, and by the articles 
of the Code herein cited, I think it must beconceded that such a con- 
clusion was not reached by the court's considération only of a statutory 
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case, or givin'g effect to local laws. Feeling free from tbe restraint 
suggested, I shall now consider whether the pétition shows a cause of 
action for tins court to hear. 

It is said that, under the lawful exercise of fhc police powers inhér- 
ent in the state, the législature may authorize the construction of 
levées, and 1 and for their construction may be takenorappropriated, 
as in this case, without compensation therefor, and the complaining 
owner cannot be lieard to dispute the autliority of the ofËcers build- 
ing the levée, or dispute the neccssity for the levée, or the necessity for 
public îise of the particidar space of land, nor can he be heard when 
he allèges wanton irijury, and prays the court to control prudentially, 
for ail interests, the officers in their r'ght to take land, even though 
they should choose to run the levée a distance away from "the space 
which is to be left by adjacent proprietors on the shores of navigable 
rivers." It is said that this was substantially announced in the Bass 
Case, where the rules and maxims of law regulating society and prop- 
erty rights, and the principles of government from which the police 
powers are deduced, were discnssed at length by the learned chief 
justice of the state court. In that case, many authorities are cited 
to show that the police powers afford "solid foundation" for articles 
660 and 661, Civil Code. No one, I suppose, will deny the sufficiency 
or solidity of the foundation. 

In this case now before the court the property alleged to be taten 
is a riparian right. The suprême court, discussmg such property, say, 
iulO Wall. 497: 

"This riparian right is property, and is valualile, anil, thongli it nnist be 
enjoyed in due subjection to the rights o£ the public, it cannot be arbitrarily 
or capriciously destroyed oi impaired. It is a right of which, wlien once 
vested, the owner can oiily be deprived in accordance with established law, 
and, if necessary that it be taken for the public gooJ, upon due compensa- 
tion." 

Clearly, it is a property right in the civil as well as in the comraon 
law; and if there is an implied exception against its protection in the 
laws of Louisiana, such an exception should be made as manifest to 
this court as the protection to ail property is expressed in the arti- 
cles of the Code and Constitution herein cited. 

In Louisiana, as well as in ail tbe states, the implied powers 
are sufficient to warrant the imposition of this service on lands adja- 
cent to the navigable rivers, and the imposition of such service may 
be the otïspring of a wise public policy; but does it foUow that there 
is, m the state or fédéral System, miy poicer ontside of and apartfrom 
the e minent-domain right to lawfuUy, by direct or implied législation, 
take any private property, or take the use of it, or so damage it as 
to deprive the owner of its use or profits, with or without compensa- 
tion ? 

The United States suprême court, in 6 How. 532, says: 
T.17,no.2 — 8 
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"That in every political sovereign comraunity there inlieres, iiecessarily, 
the right and the duty of guarding its own existence, and of proteoting and 
promoting the interests and welfare of tlie community at large. * * * 
This povver, denominated ttie eminemt domain of the state, is, as its name im- 
ports, paramount to ail private rights vested under the government, * * - 
and miist yield, in every instance, to its proper exercise. * * * In fact, 
the whole policy of the country relative to roads, mills, bridges, and cannU 
rests upon this single power, uudér which lands hâve been always condemned; 
and without the exertion of this power not one of the improvements jiist 
raentioned could be constructed." 

The same court, discussing the same principles, (91 U. S. 367 :) 

"ÎTo one doiibts the existence in the state governments of the right of emi- 
nent domain — a right distinct from and paramount to the right of ultimate 
ownership. * * * xhe right is the ofEspriiig of political necessity, and is 
inséparable from sovereignty unless denied to it by its fundamental law." 

It is observable that the right of eminent domain and the police 
powers, though ■well-recognized attributes of political sovereignty, are 
distinctive in the purpose and estent for which the législature may 
exercise them, and neither is ever free from the restraints or limita- 
tions of the fundamental laws. Laws passed under a proper exercise 
of thèse respective powers hâve often been considered by the fédéral 
courts, and their distinctive purposes and application recognized. To 
some estent thèse courts ditïer as to the basis of the eminent- domain 
right, — some of the décisions citing the power as resting on political 
necessity; some on the tenure of lands and implied compact; but I 
think no fédéral authority can be eited as a précèdent for taking or ap- 
propriating the use and control of private property under any other 
power, expressedor implied, than "this single principle" of eminent do- 
main, upon which it is well known that the policy of the country iu 
relation to public works rests in one state as well as in another. 6 
How. 532. 

Thèse courts hâve uniformly held that the police power is a différ- 
ent "prérogative power," and extends only to regidating the owner's 
vse and dominion of private property, not to taking from him or dis- 
possessing him of its use and control. 

In a case where the city of Richmond prohibited, by ordinanee, a 
railway company to use its locomotives in the streets to move and re- 
move trains, the suprême court (96 U. S. 521) said: "Theappropri- 
ate régulation of tbe use (by the owner) is not taking within the mean- 
ing of the constitutional prohibition." 

The company in that case continued to use its railway track on the 
streets, but to run the locomotives in the city's streets was considered 
a noxious use on the part of the owner of its own property rights, 
and they were prohibited. 

Dillon, Mun. Corp. § 93, discussing the same question, says: 

"Thèse police powers rest upon the maxim 'salas populi est suprema lex. 
This power to restrain a private injurions use of property is very différent 
fioni the right of eminent domain. It is not taking private property froD» 
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tlie o\vner,but a saliitury restraint on the iioxious use by the owner contrary 
to tho m;ix\ni ' sic utere ut alienum non lœdai:' " 

Both of thèse powers are equally clear in the common law; but 
neither of them can be said to warrant the législature in imposing, 
directly or impliedly, without compensation, such an easement or 
servitude as défendant herein claims. The suprême court having 
held in the case of Pnmpelly v. Green Bay Co. 13 Wall. 166, that 
the taking of property in the meaning of the prohibition clause in 
the Wisconsin constitution, similar in language to article 156, was 
sufficiently established to warrant indemnity where it was shown that 
any "artilicial structure was placed on the land, so as to effectually 
destroy or impair its usefulness to its owner," or when it was shown 
that plaintiff's land was covered with water in conséquence of the 
back water from a mill-dam, which was built according to state stat- 
ute, went on to say: 

"We do not think it necessary to consume time in proving that when the 
United States * * * parts with tlie fee, by patent, witliout réservation, 
it retains no right to take tliat land for public use witbout just compensation; 
nor does it conter such a right on the state within which it lies; and that ab- 
solute ownersliip * * * is not varied by the fact that it borders on a 
navigable stream." 

This is the common-law doctrine as. to easements, and this décision 
and others, notably the 51. N. H. 504, establishes the law as to what 
amounts to a taking of private property under the common-law rule, 
which is emphasized in article 156, State Const. 1879. 

In the New Hampshire case, cited with approval in 13 Wall. 166, 
a railway company, acting under législative authoritj', caused the 
removal of a natural barrier which had previously completely pro- 
tected plaintifi's land from freshets in the river close by. In consé- 
quence of the railway's removal of the barrier, the water sometimes 
overflowed the meadows, carrying' stones, sand, and gravel upon 
plaintiff's land. Under this showing, the court held it was such a 
taking by the railway as the législature could not authorize without 
providing for compensation. 

The décisions of the several states, so far as I hâve had an oppor- 
tnnity to examine them, are uniform in the opinion that to constitute 
a taking there must be some direct, actual, physical interférence 
yith, or disturbance of, the lands or chattels. Now, if no such serv- 
ice is known to the common law, can such a servitude as is exacted 
by défendant be imposed by statute under any implied power pecu- 
liar to Louisiana and her System of laws? 

_ The défendant, in Pjimpelly's Case, claimed that the Green Bay 
Company had an implied easement on Pumpelly's land in favor of . 
improving the Fox river, and Pnmpelly could not complain if his' 
land was overflowed by the company's dam, it having, been built ac- 
cording to law, and no compensation was due him. The court re- 
lased to main tain- the view that any such easement was implied in 
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violation of tlie constitutional prohibition, and clearly intimâtes that 
Pumpelly's land would hâve been proteeted from such an injiiry or 
damage lay the eommon law, in the absence of any such constitutional 
prohibition. 

The suprême court of New Jersey, in Sinnickson v. Johnson, 2 Har. 
129, says, of the right to take private property, — 

"That this power to tuke private property reaclies back of the constitu- 
tional provisions; and it seems to hâve been a settled principle of universal 
law that the right to compensation is an Incident to the exercise of that 
power; that the one is inseparably connected with the other; that they may 
be said to exist, not as separate aud distlucL principles, but as parts of one 
and the sanie principle." 

This was said in vindication of che protection afforded in the eom- 
mon law at a tirae wlien New Jersey had no prohibitive clause like 
article 156 of our constitution. Chancellor Kent, in Gardnerv. New- 
hurgh, 2 Johns. Ch. 162, maintained the same view as to the common- 
law protection of private property in New York, in the absence of 
such a clause in the state constitution. In addition to English author- 
ity, he cites continental jurists to show that they ail lay it down as a 
clear principle of natural equity that the individual whose property 
is sacrificed for public purposes must be indemnified. Mr. Justice 
Miller cites thèse last two cases in his opinion in the Pumpelly suit, 
to show what amounts to a taking; but they are further instructive 
on the question as to whetber an easement, for the enjoyment of which 
private property must be taken ordamaged, may be imposed by stat- 
utory implication, in the face of the common-law rule, whether writ- 
ten or unwritten, in the laws or constitution of the state. 

In the New Jersey case défendant had been authorized by statute to 
build a dam across a stream to improve navigation, and thereby the 
water was pushed back on plaintifif's land. Défendant claimed, in con- 
séquence of being authorized by law to build the dam in a certain way, 
lie had an implied easement on the lower land, which received the 
overflow. This was denied by the court, and he had to pay damages. 
Chancellor Kent granted an injunction preventing the diversion of 
water from plaintiff's land, over which was the natural flow, because 
the législature autborizing the public work made no provision for 
compensation. 

Thèse cases show that no provision for compensation having been 
made, no such easement was implied in the statutes autborizing the 
public work; that the injury in each case was considered as taking 
private property for public use, and cannot, under such circumstances, 
be treated only as a consequential injury, not warranting indemnity. 

In law, strictly speaking, land is not property, and, though it may 
be damaged, it cannot be taken; but the right to possess it, its uses 
and profits, to control and dispose of it, and its bénéficiai uses at will, 
is property. Thèse rights are created, defined, and proteeted by rules 
of law. A common-law régulation of conduct of trade or business 
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may be cbanged or annuUed by législative will, as well in Louisiana 
as elsevvhere; but thèse rights of property in land cannot be cbanged 
or annulled, under any power of government, so as to destroy or im- 
pair them, or their bénéficiai uses, in violation of constitutional lim- 
itation. 

In Lonisiana tbe law is called the civil law. Its Code says, 'Law 
is the solemn expression of législative will;" but does it foUow that 
the implied powers to be exercised by "législative will" ave différent 
in their nature or estent from those under "which législation may be 
rightfully exercised in Wiseonsin? The property which is known as 
ihe riparian right is the land lying next to the river front, designated 
in articles 600 and 661, Civil Code, as "the space which is to be left 
for public use." This space is to be left "on the shores of navigable 
rivers ;" but it has no definite limits or dimensions fixed in tho Code, 
and this fact of itself suggests strong reasons why the court should 
discuss andfix limits to the undefined space, when an unwilling owner 
invokes the protection of the law against the riparian use or right 
being taken, or its bénéficiai use damaged, in pursuance of any claim 
to an implied easement. 

The articles of the Code cited herein for pHintiff's protection an- 
nounce well-known rules for the protection of property at common law, 
and since they are a part of the System of laws in Louisiana, before 
denying plaintifï a cause of action it should be made clear that suc h 
property rights as we are now discussing are impliedly or directly ex- 
cepted from the protection warranted in thèse articles and rules of law. 
To me it seems clear that if I should conclude that she cannot re- 
cover, admitting her allégations to be true, it will follow, as of course, 
that the court indorses one of two views : First, that her land, though 
it has been appropriated to the public use, so that physically aud in 
law she has been exeluded from ita dominion and bénéficiai uses, bas 
not been "taken nor damaged," in the meaning of the common-law 
rule, emphasized in article 156, Const. 18Y9; second, that such a 
takiug as she allèges can be and has been provided for by the légis- 
lature, in enacting the levée laws of the state under a proper exer- 
cise of the police power, or some power other than the eminent do- 
main. I am unwilling to assent to either view. To the first, because 
a taking, or what amounts to such a taking in law, can — at least in 
the absence of any statute defining a taking — be judicially determined 
only by a resort to the gênerai reasoning and légal analogies which 
we find in the jurisprudence to which thèse common-law rules prop- 
erly belong. Références to such jurisprudence show that an actual 
physical disturbance of or interférence with land, so as to damage its 
bénéficiai uses, is a taking which is prohibited. As to the second, 
aside from the reasonable doubt whether a public use, or the neces- 
sity for the use, or what amounts to a public use, can be conclusively 
determined by législative will, so that judicial inquiry would be pre- 
cluded, I do not think "private property may be taken for public use, 
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nnder the gênerai police power of the state, without compensation 
therefor," as was heid in the Bass Case, or that it may be taken for 
public use under the exercise of any other power than "this single prin- 
ciple" of eminent domain, which in ail cases carries tvith itjust indemnity. 

Article 156 of the constitution of 1879,appearing for the first time 
in A. D. 1845 in this state's constitution, has been emphasized in ail 
the subséquent constitutions, until now we find its meaning and pro- 
hibitive eèect enlarged by the additional inhibition against damaging 
priva te property without compensation.- The article from the begin- 
ning has meant something, and thèse additional words "nor damage" 
are too significant to be considered only as an idle and purposeless 
contribution to the organic làw regulating and protecting property. 
It is not clear at ail to me that the property right, for the protection 
of which it is now invoked, is, by any statutory implication, excepted 
from the pale of this protection, -whatever the power may be under 
which articles 660 and 661, Civil Code, and subséquent laws, may 
bave been enacted. 

Plaintiff shows a cause of action which should be heard and passed 
upon by this court, and the exception is overrûled. 



Riparian owners on a navigable stream cannot recover damages for a di- 
version of the water by the state, or by a corporation acting by authority of 
the state, for the improvetnent of the navigation.' -The state législature can- 
not authorize a taking or damaging of property witliout compensation.^ De- 
priving one of the riglit of user of his land is as much a taking as if theland 
itseU were " physically taken away." ' ïhe term "property," in its légal sig- 
nification, means only " tlie riglits of the o wner in relation to it," — " the right 
of a person to possess, use, enjoy, and dispose of a thing." ^ Éiparian rights 
are property, and can be taken for the public good only when due compensar 
tion is made.5 Any physical interférence with those rights " takes" pro tanto 
the owner's " property." The right of indeflnite user is an essential quality 
or attribute of absolute property, without which absolute property can hâve 
no légal existence, and this right necessarily includes the right and power of 
excluding others from using the property.^ Occaslonal inundations may pro- 
duce the same effect in preventing an owner from inaking a bénéficiai use of 
his land, as would be caused by a manual asportation of the constituent ma- 
terials of the soil. ' So, covering the land with water or with stones is a seri- 
ons interruption of plaintiff' s riglit to use it in the ordinary manner.' And 
from the very nature of thèse riglits of user and of exclusion, it is évident 
that they cannot be materially abridged without, ipso facto, taking the owner's 
property.8 The destruction of property is as much a divestiture of vested 
rights as a change or destruction of its title. A. previous adéquate compen- 
sation can alone justify an expropriation for purposes of public utility.^ The 
law concerning the expropriation of private property for public use, does not 

■ 1 Black EiT.Improvo.Co. T. La Crosse Boom- SYatesv. Milwankee, 10 Wall. 497. 

tng,,etc., Co. 64 Wis.659. « Wynehamer T. People, 13 N. Y.STS. ' 

«Eatonv. Boston, G. & M. R. Co. 61 N. H. 611, TEatOD v. Boston, C. & M. K. Co.61 N. H. 613; 

and cases cited. «nd see Eeeves v. Wood Co. 8 Ohio St. 34S. 

speople V. Kerr,37Barb.399. , sWalker v. C, C, etc., R. Co. 1U3 Masa. 14. 

«Eiitonv.Boston.C. &:>!. K. Co. 61N. n.Ollî . «CaïU v. Wliitworth, 13 La. Ann. 101. 
n'jTiéh;imer V. People, i3N. Y. 373. . , . : . . . .' 
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apply to lands on the banks of navigable rivers necessary for levée pur- 
poses.» Where a city built a dike in the channel of the river so that the cur- 
rent was diverted and mud deposited on plaintifl's land, held, that he was en- 
titled todamages.2 So, where a lower riparian owner constructed a dam so 
that in times of ordinary freshet the water was thrown back upon plaintilfs 
land, he was entitled to damages.' The remedy for the violation of riparian 
rights is by action at law.'» — [Ed. 

1 Dnbose v. Levée Com'rs, 11 La. Ann, 165. 8 Bristol HydranMc Co. v. Boyer, 67 Ind. 2J6. 

sMejerBT. St.Louiâ, Silo. App.266. iaïaaon T. CoUon, 2 McCrary, 82. 



IlAMîr ». City of San Fkancisco.* 
{Circuit Court, D. California. May 28, 1883.) 

L FaLSA DEîroNSTBATIO. 

Where the description in a deed appears to be true in part and false in part, 
and it can be ascertained ïrom références in the deed to other contempoiary 
documents, and extrinsic attending facts, which part is false, so much of the 
description as is false must be rejected. 

2. Construction BT Acts op Pakties. 

W liere the parties to a déed, by tlieir subséquent acts, hâve given a practical 
construction to a deed, having in some particulars a false or indefinite de- 
scription, such praletical construction by the parties themselves will be con- 
sidered l)y tlie court in çonslruing the douljtful clause. ■ 

3. Case in Jcdgment. 

A conveyance described the land convej'ed by référence to a deed, bcaring a 
particulardate, recorded on a particular page ôf a public record. Upon référ- 
ence 10 the pageof the record, a deed between the parties was found, but bear- 
ing a différent date frorâ the one described ; so tliat either the date, or the page 
of the record, Tvas false. On'tbe preceding page, facing tho page mentionéd 
in the description, was found the record of a deed between the same parties 
for the proper amount of land, bearing the proper date, and in ail other par- 
ticulars correct; and by référence to the deed bearing the proper date, and to 
other transactions surrôunding the one in question, referred to in the deed to 
be construed, it appeared tliat the false particular in the deed was the number 
of the page of the record referred to. Held, that the page mentionéd in the de- 
scription should be rejected' as false, and the premisea conveyed ascertained 
from the remaining portions of the description. 

At Law. , , , 

Wm. Irvin, W. S. Wood, and R. H. Lloyd, for plaintiff. 

W. C. Burnett, for défendant. 

Sawyer, J. The contest in this case arises out of a defect in a 
conveyance from Henry Gerke to the town of San Francisco, exe- 
cuted in, 1850; but the day and month are left blank. It was ac- 
knowledged, however, April 8, 1850, and, recorded on the following 
day. Gerke, before .the land was surveyed into lots, had received a 
grant of two 50-vara lots in 1848; or rather an nnsurveyed lot 50 
by 100 varas, equal to two 50-vara lots. Upon ext«nding the sur- 
■^eys, subsequently, by direction of the ayuntamiento, six 50-vara, lots 

"From the Pacific Coast Law Journal. 
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were set apart as a public square, since known as Union square, whicli 
embraced the lot before granted to Gerke. Gerke then petitioned the 
town council either to set apart thèse two lots, so taken into the public 
square, to him, or else to grant him an equal amount of the adjoining 
land. The common council thereupon passed a resolution giving him 
two 50-vara lots. Nos. 930 and 935, fronting on the same square, on 
the south side of Geary street, in exchange for the lots before granted 
to him, which latter lots -would be Nos. 918 and 919, and this exchange 
■was accepted by Gerke. The deeds to Gerke of lots 930 and 935 were 
drawn up and executed by the alcalde, in pursuanceof the resolution, 
on March 18, 1850; and the deed to the other lots, from Gerke t'o the 
town, was also drawn up, but the day of the month and the month 
left blank. Probably Gerke was not présent at the time, and the 
blanks were left to be fillod at the time of the exécution of the deed, 
but were overlooked at that time. At ail events, they were not filled, 
b'ut the deed was acknowledged a few days afterwards, on April 8, and 
put on record. This was, manifestly, one transaction, the deed from 
Gerke to the town being a part of it. Thèse were mutual convey- 
anees to carry out the design of an exchange of lots. One deed from 
the town to Gerke recited that the lot 935, conveyed thereby, is con- 
veyed "in lieu of lot 919," and that it is made "for and in considéra- 
tion of the reconveyance by said Henry Gerke of the above lot, No. 
919." And the other deed has a like récital and statement, with réf- 
érence to the conveyance of lot 930, for a reconveyance of lot 918. 
No other transaction of a similar kind took place between the parties. 
The transaction is ail plain enough upon the face of the grants from 
the town to Gerke, wherein the facts are ail recited. There can be 
no mistake about it. But in the deed of reconveyance from Gerke 
to thtj town, instead of describing the property by the numbers of the 
lots, or by the description of the lands as given in the alcalde's grant 
to him, they undertook to describe it in part, by référence tothe page 
of the record of the brief certiôcate of the alcalde that a grant had 
been made to him; and in this référence to the page of the record 
there is a mistake. The référence to the page, however, is not the 
whole description, There are other points of description, referring 
to extrinsic facts, which are readily shown byother documentary and 
record évidence, and the transactions alluded to in the deed, which 
enables us to apply the deed, without difficulty or embarrassment, to 
the proper subject-matter. One fact is that the conveyance is "in 
considération of the reconveyance of an eg-tnJ quantity of land with 
that herein conveyed." The qnantity, then, "herein conveyed" must 
be 50 varas by 100 varas, or two 50-vara lots; for, by référence to 
the only conveyance to him that could relate to the transaction, there 
were two, and only two, 50-vara lots, and in those conveyances bo 
referred to, both the lots conveyed, and those in considération of which 
they are conveyed, are distinctly specified by their proper numbers, 
thus distinctly identifying the lots convejed by both sides. 
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But the deed in dispute goes on to say tliat "I convey ail my right, 
title, interest, and estate of, in, and to ail that pièce or parcel of land 
herein described, which said tract was convej'ed to me, the &aid 
Gerke, by the authorities of the town of San Francisco, by deed hear- 
ing date September 8, 1846, and entered in Book B, District Eecords, 
archives of San Francisco, ^A^ie 23." Had the description stopped 
at "San Francisco," omitting "page 23," there could not hâve been 
a possible question; for, by référence to the record, with the records 
of the other deeds, etc., the matter would hâve been perfectly certain. 
There would not hâve been the slightest difSculty in applying the 
description to the proper subject-matter. The description would hâve 
been good and certain without the "page 23." But, upon referring 
to page 23 of Book B, we find a grant from the authorities of the 
town of San Francisco to Gerke, but it is for 100 varas square, lying 
in another situation, and therefore of double the quantity, and not 
"an equnl quantity of land." The deed, also, on that page is not a 
deed bearing date September 8, 1845, but a certificate of a deed 
stated as bearing date September 8, 1848. There is no record of a 
deed on that page bearing date in 1846. There is, then, upon the 
face of the deed, when compared with the record, a falsa deinonstra- 
tio — a false description. Either the date of the grant referred to, 
or the number of the page of the record, is necessarily and mani- 
festly false, and we must ascertain, if we can, from the other portions 
of the deed and the record, and the other facts surrounding the trans- 
action, which is the false description, and reject it, it there isenough 
left toenable us to apply the remainderto the proper subject-matter. 
Says Greenleaf, sometimes "the description is true in part, but not 
true in every particular. The rule in such cases is derived from the 
vaaxixn, jalsa demonstratio non nocet, cuin de corpore constat. Hère, 
so rauch of the description as is false is rejected, and the instrument 
will take eSect if a sufïïcient description remains to ascertain its ap- 
plication." 1 Greeul. Ev. § 301. 

By referring to page 23 of this same Book B, the opposite page 
facmg "page 23," we fînd the certificate of a grant of the premises 
in question, which states, as it was originally written, that they were 
granted to Gerke by the authorities of the town on September 8, 
1846, the very date mentioned in the deed containing the false de- 
scription; and the grant in that case is also of "an equal quantity of 
land." It is true that the figure 8, both in this grant and in the 
other grant certified on the same page, has, at some time since orig- 
inally entered, been written over the figure 6, so that it now reads 
1845 mstead of 1846. But the original entry, as clearly appears, 
Was 1846, and it is not known or satisfactorily shown when the 
change was in fact made. That it was made is cleariy apparent, 
both from inspection and other testimony to the fact. Undoubtedly, 
the date should originally bave been 1848, for Leavenworth was 
not alcalde in 1846, the date at which the grant was first certified 
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to bave been made, and the' grant could not hâve beèn made by 
Leavenworth at the time stated in the certificate as originally writ- 
ten. But the deed under considération, containing the false descrip- 
tion, does not describe the date of the certificate in Boôk B, which 
itself bas no date, but by the date 6f the deed itself,—"deed hearing 
date Scptemher 8, 1846," — not certificate of that date. The deed or 
grant itself is not recorded or entered in full in that book. There is 
simply a brief certificate of a past transaction^a brief certificate 
that on a prior day a grant had been made to Gerke, -which was the 
form, at that time, of making a record of the transaction. And this 
certificate, evidently, "was not made at the date of the grant, for the 
entries of grants of différent dates are ail mixed up in the record, 
there being certificates of a number of long-subseqùent grants scat- 
tered along through prior pages of the book, and of grants of an 
earlier date on subséquent pages, thus showing that thèse brief cer- 
tificates that grants had been made were not entered at the time' of 
making the grants, but often some time after the grant was made. 
They do not purport to be, and are not, copies of the grants. The 
practice then seems to bave been for the party desiring a grant to 
présent a formai written pétition to the alcalde, stating the facts 
and describing the lot wanted. Following the pétition, the grant was 
written upon the same sheet of paper, or a sheet attached to it, and 
signed; and the pétition and grant so appended thereto were de- 
livered to the party as his évidence of title. The alcalde, at his 
leisure, seems to bave afterwards entered in Book B the brief cer- 
tificate that he had made the grant at the date stated, and this 
was his ofiicial record of the faet. Afterwards, under the early stat- 
utes of California, thèse original pétitions and grants were brought in 
by the grantees, or those deriving title from them, and recorded, and 
by the statutes thèse records were made évidence of title. Looking 
to the records we find that the pétition and grant, of which the entry 
on page 23 is a certificate, is duly recorded in pursuance of the stat- 
utes. And this pétition deseribes fully and clearly the premises in 
question, and the grant appended grants the premises as described, 
being 50 by 100 varas, or two 50-vara lots; or, in the language of 
the grant itself, "adjoining the tier of lots next to the pink line of the 
town survey, comprising two lots, each 50 varas square." And the 
grant bears date in fact, as shown by the record, "September 8, 
1846," precisely corresponding with the date of the certificate as 
first written on page 22 of the records ; and this pétition and grant 
constitute the deed bearing date September 8, 1846, and entered 
in Book B, District Records, referred to in the deed in question, con- 
taining the false description, so that the original grant is referred to 
as a part of the description, and the date referred to is the date 
written in the deed, and not the date that ought to hâve been written 
therein, — " deeà bcarinn àa,te," — and asit is the original, it isthe better 
authority as to what the date as originally written was. The certifi- 
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cate on page -22 must havo been entered from thè grant itself, other- 
wise the date, as originally written in the certificate, woiild net hâve 
correspondedwith the date on the grant, and especially so, as both 
must hâve been erroneoua in fact, as we hâve before seen ; Leaven- 
■worth net being alcalde in 1846. Yet such is the date of the grant, 
and also of the certificate as originally ■written. The grant could not 
hâve been présent when the correction in the certificate was made, 
from 1846 to 1848, or it would, doubtless, also hâve been corrected. 
Whether the correction in the record was made before the exécu- 
tion of the deed in question containing the false description is not 
satisfactorily shown. If afterwards, then the description in the deed 
in question, at the time it was made, corresponded with the date then 
stated in the certificate, as well as with that of the "deed itself, bear- 
ing date September 8, 1846." It is quite probable that the deed in 
question was drawn with this certificate on page 22 before the drafts- 
man at the time, and as the two pages face each other, in glancing 
at it to get the number his eye tell upou the wrong page, and hence 
the mistake in the page in his draf D of the deed. But lie would 
hardly hâve copied 1846 had the correction been then made, as the 
.record now shows very distinctly 1848 — the 8 in heavy Unes appear- 
ing written over the 6. But, however this may be, by looking to the 
original pétition and grant, a part of the record of the title, and to 
the deeds of the other lots conveyed in exchange, wherein the trans- 
action of the exchange is fully stated, and the lots eschanged ou both 
sides designated by their proper numbers, and considering the fact 
that the deed in question states the considération to be a conveyance 
of "an equal quantity of land," thereby directing attention to the other 
conveyance and the other surrounding facts disclosed by the évidence, 
and it is perfectly clear which is the false description, and that the 
falsity consists in appending to the description, which was clearly 
sufficient without it, "page 23," instead of "page 22," as it should 
hâve been if the page was to be mentioned at ail. Page 23 being 
manifestly the false description, it must be rejected; and, rejecting it 
altogether, the application of the remaining description to the proper 
subject-matter is easy and entirely clear, in view of the surrounding 
facts. That such rejection must be made, and efïect given to the 
description left, is established by the décision of the United States 
suprême court in White v. Lunîng, 93 U. S. 524, in which the judg- 
ment of this court was afHrmed, vrherein several distinct calls of 
physical objects were rejected, and the last course reversed, on the 
ground that the calls rejected ând the course reversed appeared 
to be falsa demonstratio. That case présents a remarkable instance 
of the extent to which courts are justitied in going in the rejection of 
false descriptions in written instruments. 

Eejeeting the false description apparent on the record, the part 
"n"hich is false appearing from the contemporaneous records and doc- 
umentary évidence, and from the undisputed facts surrounding the 
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transaction, and adopting the remaining description, explained and 
illustrated by the other documents and transactions referred to iu 
the description, the title is clearly in the défendant, the city and 
county of San Francisco. 

Again, the construction contemporaneously and subsequently put 
upon the deed in question, and for many years acted upon and ac- 
quiesced in by the parties to the deed, brings us to the same conclu- 
sion. The city, acting under the deed, took possession of the prop- 
erty intended and supposed to be conveyed, without objection from 
Gerke, who acquiesced in that possession for more than a quarter of 
a eentury after the transaction, before maldng, so far as appears, any 
adverse ciaim, or before he conveyed what he described as "ail fais right, 
title, and interest in the land" to his son-in-law, Cameron, while he 
had long before conveyed the lots reeeived in exchange for the lots in 
question, as well as ail other lots granted to him by the alcalde, or 
the town of San Francisco. This, itself, is a practical construction 
of . the defective deed by the acts of both parties to it; and in such 
cases the acts of the parties showing their own construction may be 
considered by the court in construing a deed of doubtful import. Mul- 
furd v. Le Franc, 26 Cal. lOfi-liO, and cases cited ; Reamer v. Nesmith, 
34 Cal. 6'2Y. Midfvrd v. Jje Franc was cited approvingly as an author- 
ity on this point by the suprême court of the Qnited States, in Stein- 
bach v. Stewart, 11 Wall. 576. 

I am satisfled from the attendant facts that Cameron had actual 
notice of the condition of the title, if such notice or want of notice 
could afïect his right in the matter. It is scarcely possible, consider- 
ing his relation to the grantor and the notoriety of the facts, — being, 
as it were, a part of the public history of the town and city of San 
Francisco, — that he should not bave known ail about it. But if he 
did not, the etate of the record of the varions documents connected 
■with the transaction, with the cross-references from one record to 
another, — the falsity of the description in some particulars apparent 
on the record itself of the defective deed, — the long-continued and then- 
present notoïious and open possession of défendant afforded him means 
of notice of the real character of the transaction, and of the title of 
the city, that he was bound to avail himself of ; and, making the in- 
quiry he was called upon to make, he could not hâve failed to discover 
the truth. Besides, his conveyauce itself only purports to convey 
such interest as the grantor had, which, under the circumstances, is a 
fact of great significance. Cameron himself testiiies that he knew that 
Gerke was not in possession, and that the premises were occupied 
and claimed as a public square ; that he had an abstract of the record 
of the title, and consulted several eminent lawyers as to its validity 
before the conveyance to him. The conveyance to the plaintiff must 
also hâve been with notice ; certainly with ample means of knowledge. 
Besides, he was not a purchaser for a valuable considération. The 
conveyance purports on its face to hâve been made for the nominal 
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Bum of one dollar; but it is clear from the testimony that no considér- 
ation was in fact paid. ïhis conveyance was, manifestly, made 
merely for the purpose of putting the title in an alien, in order to en- 
able the action to be proseeuted in the national courts instead of the 
Btate courts in the city of San Francisco. The testimony of Cameron 
is that he had no agreoinent with the plaintitï, Hamm, in regard to the 
matter before the conveyance was made; but that he made the convey- 
ance to plaintiff by direction of bis attorney, without at the time ask- 
ing the reason why. Plaintiff himself was not présent when the con- 
veyance was made. The attorney — not one ot the présent altorneys 
in the case — subsequently, he says, gave, as one reason for the convey- 
ance, his désire to relieve the state judge of the responsibility of de- 
ciding against the city. Plaintiff testihes that after the commence- 
ment of the action he reconveyed three-fourths to Cameron, (and Cam- 
eron admits a reconveyance of a part,) but that he is not certain 
whether he bas conveyed the remainder to any one or not. The attor- 
ney , he says, and himself had an interest in it for services to be ren- 
dered in recovering the lot. He also testifies that he does not know 
that he ever saw the deed from Cameron to him; that he does not 
control the suit; that he does not pay the expeuses of the litigation, 
and does not knowwho does. 1 think I am fully justiiied by the évi- 
dence in finding that both Cameron and the plaintiff had ample notice 
of the condition of the title, and that the action is a mère spéculative 
one, entitled to no more considération than a court uuder the strict 
rules of law is compelled to give it. The stake playod for was a very 
large one, and the parties to the action, ostensible and real, took tlie 
chances on the supposed détective title of the city. But if the record 
title iu the défendant is in any particular defective, it is cured by 
the statute of limitations. The action was clearly barred under the 
statute long before its commencement. 

1 hâve no doubt as to where the title is, and there must be findings 
and a judgment for the défendant; and it is so ordered. 



SiiiPSON V. La Pl.vta Mining & Smelting Co. 
{Circuit Court, D. Colorado. July 2, 1S83.) 

Kegi.igexce — Petisonal Injuiîy to JIiner. 

A coinplaint io an action to recovcr damages forpcrson"! injuries cansed liy 
tlie négligence of an employer to an employé, should clearly slate facts sufii- 
cient to make it appear to the court wbat tliê act of negl.yence lliat caused tLa 
injury was. 

At Law. 

D- J. Haynes, for plaintiff. 

Markham, Patterson & Thomas^ for défendant. 
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Hallett, J., (orally.) In tlie case of William Simpson against 
the La Plata Mining & Smelting Company, an action to reûover 
damages for injuries received -wliile in the service of thé companj', 
the plaintiff avers that the défendant, through its^ superintendeiit, 
brought into the smelting-house certain tanks or jackets, and stacked 
them up, or placed them on end, near where the plaintifï was re- 
quired to pass, in the performance of his usual duties, in wheeling 
ont slag, and that while lie was passing thèse tanks some one of 
them fell upon him and injured him. fie h as not described with 
particularity the position of the tanks, and what neglect fhere was 
in the superintendent in placing them where they were. He states 
briefly that the tanks were placed there, and that one of them fell 
upon him. I think that he should give in détail the position of the 
tanks, so that it may be seen what the act of négligence was on the 
part of the superintendent ; how the tanks were placed, as evincing 
carelessness in the superintendent ; and in what wa;y they were left 
so as to be a source of danger to those who should pass by them. 
Certainly it is not.enough to aver that the tanks were put there, and 
that one of them fell down. It may hâve been some extraordinary 
circvimstance that caused the falling. If they were so placed that it 
might be reasonably expected they would topple over, he ought to 
. state that f act — desoribe the position so clearly that we may see from 
the complaint that the superintendent was careless in leaving them 
in the way in which they were left. 

Demurrer to complaint sustained, with Icave to plaintifï to ameud 
in 30 days. 



Manville V. Battle ÎIountain Sjielting Co. 
{Circuit Court, D. Colorado. June 27, 18S3.) 

1. Practice — For.M op Pkocess — Coxstitutionai, Provision kot FoLtowEDET 

Statute. 

The lecislature of a state mav prepcril-e the form of procès?, but in so doing 
the provisions of the constitution must be observcd ; and where the constitution 
prùvides that every snminons shall riin in the name of the people, a summons 
in the form giveu in the statute, bnt not iu tlie name of the people, is déficient. 

2. Same — ScMMOXs RiiTUr.XAiîi.E — Garxisiuiext. 

A garnishee in Colorado is entitled to 10 days in which tr> appear and answer, 
" as in other suinmons in courts of record : "and when the summons is made re- 
turnable within lu daj-s from the date of service, it is a fatal defect. 

At Law. 

Mr. Campbell, for plaintiff. 

Henry T. Rogers, for garnishee. 

Hallett, J., (orally.') Manville recovered a judgmenl against the 
Battle Mountain Company in the district court of Lake county, and 
took ont exécution, and procured the Belden Mining Company to be 
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summoned as garnishee. ïhat company entered a motion to quash 
thesupamons and the return of the sheriff thereon, p.nd removed the 
cause into this court. The motion bas been présented hère. 

Objection is made that the summons does net run in the name of 
the people, as required by the constitution of the state, article 6, § 30. 
And the objection seems to be well talsen. Unquestionably the légis- 
lature may prescribe the form of proeess, but in doing so the pro- 
visions of the constitution must be observed. This proeess appears 
to be in the form given in the statute, (2 Sess. 1879,) but it is défi- 
cient in that it does not run in the name of the people, as required 
by the constitution. That it is not in the form of other proeess used 
iii law actions is not important, and the circumstance that it was is- 
sued by the sheriff, rather than the clerk, is not important. In thèse 
particulars the authorityof the législature cannot bè denied; but the 
constitution cannot be disregarded. 

The statute also provides that in courts of record "the sum- 
mons shall be made returnable, and be served the same as other sum- 
monses in courts of record ;" and this seems to require that the time 
for answering shall be the same as in actions at law. In this in- 
stance the summons was made returnable within 10 days from the 
date of service. This is a fatal defect. The garnishee was entitled 
to 10 days in which to appear and answer, and if service was not 
made in the county where the judgment remained, then to a longer 
time. 

The motion will be allowed, and the cause dismissed. 



Thueston V. Union Ins. Co. of Philadelphia. 

Same v. Merchants' Ins. Co. of Newark. 

Saîie o. Metbopole Ins. Co. 

Same v. Howard Ins. Co. 

{Circuit Court, D. New Hanipshire. July 12, 1S83.) 

1- Fip.E Insukakce Poijct — SroitE Fixtores Coxstrued. 

AVhen a fire Insurance policj' contains clauses excepting from the Insurance 
"store fixtures," and "store ând other fixtures," the words "store tixturcs" 
mean store fittings or fixed furniture, which are peculiarly adapted to make a 
room, a store rather than something else. 
2. BAjrE — Btoiîe — Factoi!t. 

Store being the American word for shop or vcarehouse, is never applied to a 
factory; and fixtures in a slioe factory are not covered by the term " store tix- 
tures," in a policy of Insurance. 

At Law. 
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John S. II. Frlnk and Joseph F. Wiggin, for plaintiff. 

Batchelder à Faulkner, for défendants. 

LowELL, J. ■ Tlie plaintiff, who sues in behalf of a mortgagee, was 
owner of certain property described in the four policies as "his tliree- 
story frame building and additions, occupied for stores and shoe 
factory, situate on the north side of Third street, in Dover, N. 
H." Possession was taken by the mortgagee, the Cocheco Sav- 
ings Bank, November 3, 1881, of which notice was given, and the 
companies agreed to pay to the bank in case of loss. The four pol- 
icies were for §2,000 each, and there was a loss by fire, December 28, 
1881, of whieh due notice and proof were furnished. The cases were, 
by agreement of the parties, sent to a référée to tind the amount of in- 
jury and the character of the property injured in détail. His report 
is very full, and states the damage in 18 items. The dispute anses 
upon the construction of the policies. 

In eachof the first three policies there is a printed clause, substan- 
tially like that which I copy: "Fences and other yard fixtures, side- 
walks, store fur niture and Jîxtures are not covered by Insurance on the 
building, but must be separately and specifically insured." The policy 
of the Howard Company, which I call the fourth, contains this printed 
sentence : 

"The insuvance unrlev this policy does not iipply to or cover jcwels, plate, 
watclies, musical or scieiitilic instruments, (piano-fortes in dwellirigs ex- 
ceiited,) ornaments, inedals, patterns, printed tnusic, engravings, painlings, 
pieture fiâmes, sculpture, casts, models or curiosities, or friezes or gilding on 
walls and ceilings, fences, piivies, or other yard fixtures, store or other furni- 
ture or fixtures, or plate-glass in doors or Windows, (when plates are of nine 
feet «quare or more,) unless each are separately and specifically mentioned, 
and tnen not exceeding the actual cost of the same." 

The plaintiff bought the land in 1858, and made additions to the 
buildings, which is tlie meaning of the word "additions" in the policy. 
He fitted the buildings for stores and for a shoe factory, and occupied 
them himself for some years. I infer from the statement of the réf- 
érée that some or ail of the premises were occupied by tenants at the 
time of the fire. But this is immaterial. The question is, what are 
the "store fixtures" exeluded from the contract under three policies, 
and the "store or other fixtures" exeluded from the policy by the How- 
ard Company? 

There is no doubt that an exception of fixtures out of a policy upon 
buildings refers to things which are, under some circumstances, re- 
movable, and not necessarily and always a part of the buildings. 
If we could suppose a printed exception in a policy to be intended 
to adapt itself to the various relations of landlord and tenant, mort- 
gagor and mortgagee, heir and executor, so that fixtures refer to what 
may be removed in the particular case, ail the disputed items in this 
case would be within the policies, because they are undoubtedly irre- 
movable, as between the plaintiff and the mortgagee. But if thèse 
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same tliings had been affixed by a tenant, there is no doubt that lie 
inight remove them during his term. Such a shifting construction 
■would be unreasonable. We must look for a meaning of "store fix- 
tures" which lias a more gênerai application. And 1 find it in the 
context and the popular meaning of the words. I hold it to mean, in 
this connection, store fittings or lixed furniture, which are peculiarly 
adapted to make a room a store, rather than something eîse. It is 
plain that "store fixtures" does not refer to the fixtures of the shoe 
factory, for the writteii part of the policies distinguishes the stores 
from the factory, and so does the common use of the words. Store 
is the American word for shop or warehouse, and is never applied to 
a factory. The words "store fixtures" are construed in Whltmarsh v. 
Conway F. Ins. Co. 16 Gray, 359, though that case is not of spécial 
importance in deciding tins case. 

For the convenience of counsel I number the items in a copy of the 
referee's report which I place on file. And first I will say what 
items I find to be covered by ail the policies. Thèse are items 1 and 
2, which were admitted by the défendants' counsel to be within the 
contract; they are the walls, roofs, floors, partitions, doors, and Win- 
dows, including the show Windows which last had not plate-glass of 
the prohibited size. 11. Boiler fixtures in boiler-room. The boiler 
cannot be removed without taking down part of the boiler-house, and 
is used, among other tliings, to beat the building. 13. Elevator 
machinery, which, in récent usage, is as much a part of the houseas 
are the stairs. 14. Steam piping, radiators, and iron tanks, which, 
both from tlieir mode of annexation and their use, which is equally 
applicable to a dwelling-house, a factory, or a shop, are part of the 
building. 16. Gas piping, for similar reasons. 10. Speaking tube, 
for similar reasons. I exclude from ail the policies, items 6, wooden 
tank; 17, gas-fixtures, which are chattels, — the former by its con- 
struction, the latter by usage. Also, as " store fixtures," 3, 4, and 
5, — shelving and counters in the stores, and shelving and basin in 
the barber's shop. 

For ail items not above exclnded the three companies are liable. 
The fourth, or Howard Company, by my construction, escapes by vir- 
tue of " or other " from the fixtures of the shoe factory, which are 
items 7, 8, 9, 12, 15, and 18. 

I believe I hâve mentioned every item and that the parties can 
assess the damages against each company without difficulty, in 
accordance with this opinion. 
v.l7,no.2 — 9 
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FosTEP. V. Ohio-Colobado Eeduction & Mining Co.- 

(Oircuit Court, 1). Colorado. June, 1883.'i 

1. Note of Cokpoiîation — Wiio mat Exr:cuTE. 

The authorily of an offlcer of a corporation to excoutc its note dépends upnn 
tlie by-la\vs, Or upon the cnstom of tlie cor])()ralion. It it be the ciistom et a 
corporation to permit the treasurer to exécute its promissory notes, the corpo- 
ration will be bound by such note ; especially, if it received the benefit of the 
money for which it was executed. 

2. Evidence — Weigiit of. 

When there are written évidences made by the parties at the time the trans- 
actions occurred, thèse are entitled to more weight than contrary statements 
made subsequently, and after a litigation bas sprung up. The jury are to 
judge of the évidence. 

At Law. 

Browne é Putnam, for plamtiff. 

Wells, Smith é Maçon, for défendant. 

McCrary, J., {charging jury.) This i8 largely a case to be deter- 
mined upon questions of fact. Such questions are exclusively for the 
considération of the jury. The province of the court is only to call 
your attention to the principles of law by -wliich you are to be guided 
in the application of testimony. 

' The plaintiff, Mrs. Susan Foster, sues the défendant, the Ohio-, 
Colorado Eeduction & Mining Company, a corporation, and she 
allèges that company is indebted to lier upon a promissory note for 
^10,500. The défense is twofold: First, that this is not the note 
of this défendant corporation ; and, second, that there -was no valid, 
Bubsisting debt from the corporation to Mrs. Foster at the time the 
note was given, and for which it was given. 

Thèse, then, gentlemen, are the two matters for you to consider. 

Upon the first question, as to whether this is the note of the de- 
fendant corporation, that is to be determined upon the question 
whether the person who executed the note on behalf of the corpora- 
tion, Mr. Penn, the treasurer of the company, was authorized to exé- 
cute such an instrument. The law upon this subject is that the- 
authority is not presumed from the mère fact that the person 
assumed the right to give a note in the name of the corporation. 
A corporation is an artificial person, which must act within certain 
limits. It differs from a natural person. If an individual gives bis 
note, it is not necessary to prove anything in the way of authority,' 
but a corporation must act by way of agents, and the authority of 
the agent who acts for it is not presumed. It may, however, be 
shown, either by showing an express authority, — as, for example, a 
resolution of the board of trustées authorizing a certain party to 
exécute a note on behalf of the corporation, — or bv a provision of the 
constitution or by-laws of the corporation authorizing a certain offi- 

1 From the Colorado Law Keporter. 
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, cer toexecute promissory notes. It iiiight;be shown in that way; 
but I believe it. is not claimed that there is anything pf this kind 
hère. It may also be shown by the course of dealings of the corpo- 
ration, and by facts and circumstances which are sufïicient, in the 
judgment of the jury, to show that the party who executed the note 
had the authority. If it was the cùstom of this corporation to per- 
mit the treasurer to exécute its promissory notes, and if he was in the 
habit of doing so, with the knowledge of the trustées, or of the cor- 
poration, — which means, of course, the trustées,- — they had, by recog- 
nizing that custom, and acting upon it, themselves become bound by 
it, and especially if they received the benefits of transactions of this 
. sort, which they permitted tue treasurer to enter into. It is only, 
therefore, necessary for you, in considering this braneh of the dé- 
fense, to inquire w-hether the évidence hère establishes the fact that 
Mr. Penn, the treasurer, was in the habit of acting for and on behalf 
of the corporation in executing promissory notes and other instru- 
ments of like character, and whether the corporation was aware of 
that fact, and made no objection to it. If you find this to be so, then 
you will come to the conclusion that the note was executed bythe 
corporation, and you will proceed, then, to the other question; that 
is, whether the corporation was indebted to Mrs. Foster in the 
amount of money for which this note was given. Upon that ques- 
tion there is a great deal of testimony, and I do not Isnow that I can say 
much which will aid you in its elucidation. It is to be determined upon 
ail the circumstances developed before you in évidence. In looking 
into it, you will hâve to consider what bas been testified hère upon 
the stand, and what lias been testified by the w'itnesses wliose dépo- 
sitions bave been taken. 

You will hâve to look into sueh documentary évidence as is before 
you; as, for example, the books of the corporation, and the corre- 
spondence which is in évidence — the letters; and it is not improper 
for me tosay that the letters that are ^written by a business man, in 
the course of a business transaction, at the time that the events are 
transpiring, if they bear upon the question that you bave to consider, 
are of ten very satisfactory évidence, — much more satisfactory than the 
statements of parties after they hâve come into conflict, and after a 
controversy bas arisen, and they hâve become biased and heated and 
excited by that controversy. If you can go back to the time when 
the transactions were going on — when there was no difficulty between 
the parties— and if you eau find either in the records they kept, or 
letters they wrote, anything that bears directly upon the question in 
; controversy, j-ou are authorized to give a good deal of weight to any- 
thing of that kind; and therefore you will look into the letters which 
are in évidence, and see how far they corroborate the statements of 
Mr. Penn upon the stand. If they corroborate them, — if there is noth- 
-ing in them in conflict with his statements hère, — they may be taken 
as important in the support of the claim of this plaintiff ; but if, at 



132 FEDERAL REPORTER. 

the time thèse transactions were transpiring, he made any statements 
in this correspondence which contradict the elaim of the plaintifE 
hère and no\T, or contradict Mr. Penn's statements upon the stand, 
that would throw some suspicion upon that much of his testimony. 
I do not say to you, gentlemen, whethor' there is anything in thesa 
letters that contradicts Mr. Penn, or anything that confirma or cor- 
roborâtes him. That is for you to say. I only say that the contem- 
poraneous writings are often very satisfactory, where there is a con- 
flict of teotimony, such as you hâve hère. Hère are thèse books: you 
take them and examine them for what they are worth. If they do 
not purport to be a record of such transactions as that which is now 
in conti'oversy, wliy, of course, they are not important; but if they 
do contain records of such transactions, — if they show, in other words, 
what moneys were borrowed by the corporation, and do not show any 
transactions with Mrs. Foster of this character, — it is for j-ou to con- 
sider what weight should be given that fact. In determining the 
question before you, you will also look at the testimony that bears on 
the question, how much money was raised by this corporation, and 
from what sources, and give the testimony such weight as it is enti- 
tled to in determining the question whether this amount of money 
was f urnished by Mrs. Poster and put into its business or not. There 
is some dispute as to whether any money was furnished by Mrs. Fos- 
ter. If any money was fui-nished, the piùncipal controversy is as to 
whether it was furnished to the corporation, or furnished by her to 
Mr. Penn, to be used on his own behalf, and as an advancement by 
her to him. If, when the corporation was in trouble, Mr. Penn weut 
to her, induced her to loan money to the corporation, gave the note 
of the corporation for money that went into its business, then she 
ought to hâve judgment for the amount. If, on the other hand, Mr. 
Penn obtained money from her to be put into the business on his own 
account, and afterwards gave this note in settlement of that aceount, 
in the namc of the corporation, of course, if that be the fact, the 
plaintif! is not entitled to recover. 

Thèse are the two théories, gentlemen, and hère is ail this évidence. 
You must take it and détermine. 

It appears that it is a controversy of long standing; the parties 
live at great distance; it is, neeessarily, very expensive litigation. 
Therefore, it is exceedingly désirable that you should go to your room 
in a spirit of mutaal concession, to hear and receive each other's 
judgments and views, to arrive at a conclusion, and put an end to 
this controversy. 

If you find for the plaintiff, your verdict will be the amount of this 
note, with interest to this date. If you find for the défendant, you 
will simply say so. 

Verdict: "We, the jury, find the issues in this case for the défend- 
ant." 
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Adams V. Spangler.* 

{Circuit Court, D. Colorado. June, 1883.) 

1. New Teiai,. 

Motion for a new trial in a case tried before tlie district judge, ■will be heard 
by the circuit judge only on tlie request of tlie former, and not as a matier of 
riglit to tlic unsuccessfnl party. 

2. Officeu — Kesponsibility op-, m Exbcuting Process. 

The rule is that the sherilï to whom a valid process is issned is bound to exor- 
cise ordinary sliill and diligence in its exécution, aiid in case of his neglect la 
this regard is liable for any damages vvliich the party interested may hâve sus- 
tained in conséquence of such neglect. 

3. Same — OiîDiNAKY Diligence. 

In case of an attachment placed in the hands of a sheriff to levy, it is not 
the exercise of ord nary diligence for the she itï to take the représentation of 
the défendant in aitaciiment as to the value of goods seized thereunder. And 
in such case, wlien it appears that .hère were in the po -session of def( ndant 
goods amply sufflcient to satisfy the sum naned in the attachment, and the 
sheritr, relying upon the représentation of défendant, fails to levy upon a suffl- 
cient quantity, he will be held responsibie for such failure. 

4. PElîEMPTOItT Insthucttons. 

The rule in fédéral courts is that if the court be of opinion that, upon the 
évidence as it is presented, a verdict one wa_y or anollier w.iuld bave to be set 
aside on motion for new tr.al, on the ground that it is not supporled by the 
évidence, the court is not bound to subrait the question lo the jury, but may 
charge the jury in accordance wilh the vievv the court lakes of the proof The 
court is not bound lo go through the form of submitting a case to the jury, 
when satisfied in advance that in case the jury flnd one way the verdict WiU be 
set aslde. 

5. Same — Measuiîb dp Dam.^oes. 

In such case, when it appears that the défendant in attachment is insolvent, 
the measure of damages will be the ditîere.ice between the amount named in 
the attachment, wiih cost.s, and th' amouat realiied Irom sale of the goods 
seized — tue actual damajie sustained. 

On Motion for New Trial. 

W. S. Decker, for plaintifï. 

Wells, Smith é Maçon, for défendant. 

McCrary, J., (or.dly.) This case is before the court upon a motion 
for a new trial. The suit was brought by plaintiff against the shenfî 
to recover for the alleged neglect of the sheriff in making a levy by 
virtue of a writ of attachment sued eut by the plaintifï. The alléga- 
tion is that the sheriff failed to levy upon sufBcient property to pay 
the debt, The case was tried before the district jud«e and a jury, 
aiid resulted in a verdict for the plaintiff. At the request of the dis- 
trict judge, the motion for new trial has been heard by the fulî bench. 
I mention this lest counsel might fall into the misapprehension that 
motions of this character are heard by the circuit judge as a matter 
of course. It is only when the district judge requests it that they are 
so heard ; if it were lef t to counsel, every case tried before the district 
judge would hâve to be reheard. 

The question in this case was, whether the sheriff was négligent. 

'From the Colorado Law Reporter. 
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It appears tliat -when ho received this writ the défendant in tlie at- 
tachment was in possession of à stock of goods amply sufficient to 
pay the entire demand of the plaintiff. When the sheriff or his dep- 
uty went to make the levy, being himself ignorant of the value of 

,such goods as those in the possession of tlie défendant, he made some 

^effort to inform himself with respect to their value; he sent for a 
person who was supposed to be au expert upon the subject, and was 
not able to find him. Upon his failure to obtain the advice of this 
particular individual, he contented himself with such information as 

. he was able to obtain from the défendants in the attachment them- 
selves, and relied upon their représentations, and upon the invoices 
of the goods which they submitted to him. The goods taken uhder 
the writ sold for something over $200, I think, whereas the debt 
amounted to some $900 or $1,000; and in the store, it is admitted, 
were goods of sufficient value to hâve paidthe entire debt. 

. As to the law which governs a case of this sort, there is not room 
for much controversy; indeed, there is no real différence between the 
counsel for plaintiff and the défendant. The rule is laid down by 
Shearm'an & Eedfield on "Négligence that ai sheriff to whom a valid 
process is issued is bound to exercise ordinary skill and diligence in 

.its exécution, and for any neglect to exercise such skill and diligence, 

,i8 liable for any damages which the creditor named in the process 
may hâve in conséquence sustained. In other words, what is required 
of the officer is the exercise of ordinary care and diligence — such care 

_and diligence as a man of common prudence would exercise with r'e- 

•gard to his own private affairs. He is not responsible for the use of 
more than ordinary diligence. Admitting this to be the rule, the 
différence between the counsel arises hère upon the question whether, 
upon the évidence in this case, the court was authorized to say that 
the sheriff was guilty of négligence, or was bound to submit the ques- 
tion to the jury. In view of the facts which I hâve stated, I think it 
will appear clearly enough that the sheriff did not exercise ordinary 
care and prudence, and that the court was authorized so to say to 
the jury. The rule which prevails in the fédéral courts upon that 
subject is this : If the court is of the opinion that, upon the évidence 
as it is presented, a verdict one way or the other by the jury — a ver- 
dict, for example, for the défendant in tliis case — would hâve to be set 

.aside upon a motion for new trial, upon the ground that the évidence 
does not support it, in such a case the court is not bound to submit 
the question to the jury, but may charge the jury in accordance with 
the view the court takes of the proof. We are not required to go 
through the form of submitting a case to the jurj', if we are able to 
say in advance that, in case the jury finds one way, the court will set 
aside the verdict. 

_; Now it is laid down, in the same authority that I hâve quoted, that, 
where the debtor bas sufficient property to satisfy tlie writ, it is 
négligence in the sheriff not to levy upon sufficient to satisfy the-, writ. 
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In estimating the property he should use a sound discrétion, and is 
not liable if it turns out to be insufficient. But is it the exercise of 
a Sound discrétion, isit the exercise of ordinary prudence and care, 
for the sheriff to submit the question to the debtor, the défendant in the' 
attachment suit, and be governed by his opinion, and such informa- 
tion as he gets from him with respect to the value of the property? 
I think most clearly not; and as that is ail, according to the testi- 
mony in this case, that the sheriff did in his endeavors ta ascertain 
the value of the property, we are bound to say that the case falls 
clearly within the doctrine that I hâve announced, and that the évi- 
dence shows that ordinary care and prudence were not exercised; and 
if the jury upon such évidence had found for the sheriff, the court 
■would hâve been obliged to set the verdict aside. 

There is one other question in the case, and that is as to the 
measure of damages. The court instructed the jury that, upon the 
issues in this case, if they found for the plaintiff, they were bound to 
find for the différence between the amount of his judgment and the 
amount realized upon the property wbich was seized under the at- 
tachment; it being a conceded fact that there was sufiicient property 
in the store at the time the levy was made, if it had been taken upon 
the writ, to pay the entire claim. There is in the books some con- 
flict upon the question as to the measure of damages in such a case. 
In some states it is held that the plaintiff is prima facie entitled to 
recover the différence between the amount realized on the property 
levied upon and the amount of the judgment, with interest and costs, 
without showing that the défendant in the attachment and in the 
judgment was insolvent, and that nothing can be realized by a gen^ 
eral exécution. In other states it is held that if it appears that the 
money could be made by another writ, that the measure; of damages 
is the actual damage which results from the delay, costs, etc., which 
would be involved in the pursuit of the remedy. It is not necessary 
in this case to détermine which of thèse rules is the correct one, be- 
cause we are very clearly of the opinion that, under the admissions 
of the answer in this case, the charge of the court was correct. ïhe 
answer admits that at the time of the delivery of the writ of fieri 
facias, in the complaint mentioned, to this défendant, the said Dufur, 
t'offin & Co., (who were the debtors,) had at said coimty of Arapahoe 
no lands, tenements, goods, chattels, or effects liable to exécution, 
save the goods, wares, and mercliandise so as aforesaid levied upon 
and taken by virtue of said writ of attachment as in the complaint 
mentioned. 

It is suggested that this is not an admission that thèse défendants 
were insolvent, but we think it is very clearly. The terms "lands,. 
tenements, goods, chattels, and effects," cover and embrace ail kuids^ 
and every character of propertj-, and if the défendant hàs neither he; 
is certainly insolvent. It is true that this allégation relates to the_ 
time when the exécution was delivered to the sheriff, which, of course,- 
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■w.is a period somewhat lator than the day of tbe levy of tbe attach- 
ment; but the court will présume that if tbey were entirely insolvent 
at the time of the delivery of the exécution, they were so at the time 
of the issue of the attachaient. At ail events, tbe allégation is suf- 
ficient to shift the burden, and to make it the duty of tbe défendant to 
show that the défendants in the attachment were solvent, and that 
the money could bave been realized. 

It follows that the motion for a new trial must be overruled. 



Walkenhaxier V. Chicago, B. & Q. E. Co. 

(OircuU Court, D. Toioa. February, 18S2.) 

RaUjROAD — Code, 1o\ya, § 1239— Fencing — Injurt to Oiiild. 

Section 1289 of the lovva Code of 1873, providing lliat " any corporation 
operating a railway, tliat fails to funoe the same against live-stock runnini; at 
large, at ail points "wliere sncli riglit to fente exists.shall beliable totheovvner 
of any stock injured nr ki.led by reason of the Avant of such fence, or for the 
value" of the properly or damage caused, unless the same was occasioned liy 
tne willful act of tlie owner or agent," does not impose on sucli radroad cor- 
poration the absolute duty of fencing, and it wiiI not be liable for an injury 
cansed to a cliild by renson of the absence of a leuce alone, no other fault or 
négligence bemg cliarged 

At Law. 

î'. C. IVhitcley and Neivman ê Blnhe, for plaintiff. 

P. Henry Smyth and H. H. Trimble, for défendant. 

McCbary, J. Where the statute imposes upon a railway company 
the duty to fence its track, it may well be claiined tliat tbe negiect 
of that duty is négligence, for ail the conséquences of whieh the com- 
pany would beliable; and such being the rule, it migbt be contended, 
with much force of argument, that the company would be liable for 
an injury to an infant child caused by the absence of such fence, 
notwithstanding the fact that the purpose of tbe statute may bave 
been to présent injury to live-stock. It is not, however, necessary 
in the présent case to consider thèse questions, for we are of the 
opinion that the lowa statute did not impose upon tbe défendant the 
duty of fencing its track. The statute provides as follows: 

"Any corponition operating a riiilway, that fails to fence the same against 
live-slock running at large, at ail points where such riglit to feiace exists, 
shall be liable to the owuer of any such stock injured or killed by reason of 
the want of such fence, or for the value of the projierty or damage caused, 
unless the same was oicusioned by the willful act of tlie owner or his agent; 
and in order to recover, it sliall only be necessary for the owner to prove the 
injury or destruction of his pro])erty. And if such corporation negiect to pay 
the value of, or damage donc to, any sucli stock, within thirty days after no- 
tice in writing, accompanied by an alHdavit of such injury or destruction, lias 
been served, * * * such owner shall be entitled to recover double the 
value of the stock killed or damages caused therebv," etc. Code of 1873, § 
1289. 
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This statute does not provide that every railway company shall 
fence its track. It imposes no positive or imperative duty to do so. 
It is a statute plainly intended to protect the owner of live-stock run- 
ning at large, and this purpose is sought to be accomplished, not by 
imposing tlie daty of fencing upon tlie railway companies, but by 
providing that if they shall fail to fence, tliey shall be liable to the 
owner of any stock killed or injured for the'want of a fence, unless 
occasioned by the willful act of the owner, and that in case such 
owner is not paid the amount of his damages within 30 days from 
the time lie shall give notice of his loss to the company, and prove 
the amount thereof by allidavit, he may reoover double damages. 
Under the statute the railway company is not bound to fence its 
road, but is subject to a certain liability if it fail to do so. If the 
company chooses to run the risk of leaving iis road unfenced, and to 
assume the pecuniary liability imposed by the statute as a consé- 
quence of so doing, it has a right to do so. It cannot, therefore, be 
said that the statute imposed upon the company the absolute duty of 
fencing; and as négligence can only be imputed to the company in 
conséquence of a failure to discharge a duty imposed by law, the de- 
fendant cannot be held liable upon the facts stated in the pétition. 

The demurrer to the pétition is accoxdiugly sustained. 

I am authorized to say that Love, J., concurs in this opinion. 



United States v. Six Hundeed Tons Iron Ore, etc.* 
{District Court, B. New Jersey.) 

FoiiPEITUIÎE roTÎ UnDERVAT^UATION of IlIPORTS— ExCEPTtOSS TO CoJIJUSSIONKR'S 

Kepoiit— VCT JoNE 23, 1874, §} 17 and 18. 

Exceptions to the report of a United States comm ssioner, to wliom a case 
lias bjen reierred for suminary i:i vus' igatiim under the provisions of sections 
17 and 18 of the act of congress of June 22, 1^74, to ascenain tlie amount ot 
freight due theowner^ of a ves-:el on importations forieiteJ byreason of under- 
valuation, shou d not lie pa^sed upon by the court, hiit go with the report to 
Ihe secreiary of tlie treasmy, and be consideivd ''V hiin in malvln:^ up lus jiidg- 
ment in the case; and an expressi.m of the commi-ssioner as to tlie law of the 
case should be strickeu trom the report as not coiuing within the refeienco. 

On Pétition for Remission, etc. 
A. O. Keasbei/, U. S. Atty., for the United S'ates. 
Henry T. Wiiu/, for petitioners Hendeisou and others. 
■B- F. Lee, for petitioner Wells. 

Nixon, J. Six hundred tons of iron ore, impnrted into this counfry 
irom Spain by the steam-ship Italia, huve been forfeited for uuUer- 

*SeeS. C. 9 FED. Rep. 595. 
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yaluation. Since the forfeiture, Thomas Henclerson and others, own- 
ers of the steamer, hâve présentée! a pétition to me, pursuant to the 
provisions of sections 17 and 18 of the act of June 22, 1874, praying 
for an allowance of freight from the proceeds of the sale, and one 
Joseph Wells bas also petitioned to be reimbursed for certain ad- 
vances of money made by him on the purchase of the property with- 
out knowledge of the violations of the revenue laws by the importer. 

Under the provisions of the eighteenth section I directed the sum- 
mary investigation, provided for by the act, to be made by William 
Muirheid, Esq., one of the United States commissioners for the dis- 
trict, ordering him to state and annex to the pétition the facts ap- 
pearing from the évidence, together with a certified copy of the évi- 
dence, in order that the same might be transmitted to the honorable 
secretary of the treasury for adjudication. 

The commissioner bas made his report, finding the facts -which he 
was ordered to do, and also finding the law, which was not vyithin 
the référence. The counsel for the petitioners, Henderson and oth- 
ers, hâve iiled exceptions to the report of the commissioner, and ask- 
ing that numerous changes sliould be made by the judge. 

I think the fair construction of the act is that thèse exceptions 
should go vfith the report to the secretary of the treasury, and should 
be considered by him in making up his judgment in the case. I bave 
accordingly deelined to pass upon them. I should direct ail expres- 
sions of opinion by the commissioner, as to the law of the case, to be 
stricken from the report, as not coming within the référence, if I sup- 
posed they would tend to préjudice the judgment of the secretary of 
the treasury. 



In re Accounts of the Shipping Commissioner of the Port or 

New York, 

{Circuit Court, S. D. New York. June 8, 1833.) 

SiiipriNG Commissioner of Pout of New Tokk — Salaries of Depdties — 

HeFEREKCE to ilASTER. 

AVhile, on tlie facts before the court, it cannot a?=umc that the salaries of $3,648, 
paidliy the shipping commissioner of tlie port of Xew York to hlg three sons, 
ivhom he has appoinicd as his deputies, are excessive and should not he allowed, 
it is ordered that the accounts be referred to tlie master to take proof and re- 
port explicity upon the reasonablencss of the salaries paid 1)3- the shipping com- 
missioner tohis deputies, upon notice to the United States attomey, and with 
leave to the United States attorney to introduoe testimony. 

Objections to Master's Eeport. 
, Jî. JS. -Dioicaîî; on part of shipping commissioner. 
. Elihu Root, U. S. Atty., contra. 

Wall.ace, J. Upon the présentation of the report of the master, 
to whom it was referred to examine the annual account of Mr. 
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Duncan as shipping commissioner, and report to the court, th 
United States attorney appeared,and objected that the salaries paid 
by the shipping oommissioner to the clerks in his oiSee, and included 
in such account, are excessi%'e. The objection is partieularly ad- 
dressed to the salaries' paid by the shipping commissioner tohisthree 
sons, each of whom is a "deputy commissioner," by the appointmentr 
of his father, and each bf whom was pàid for the year 1882 the sum 
of §8,648. In view of the testimony of Mr. Duncan before the mas- 
ter as to the nature of the duties whieh are discharged by thèse dep- 
uties, and the compensation which they fairly earn, the court, in the 
absence of any controverting testimony, cannot assume, that the sal- 
aries paid are exorbitant. The objection now made has beenurged. 
on former occasions, when the aceounfcs of the shipping commissioner 
■were presented to this court for approval, and has been overruled by 
each of my predeçessors, — Judges Woodecff, Joh.xson and Blatch- 
FOED, each of whom has sanctioned the payment of iarger salaries to 
thèse same deputies for the same services than were paid to them 
respectively in 1882. In re Account of Shipp'g Com'r, 16 Blatchf. 92. 
Nevertheless, the objection has been uniformly made by the United 
States attorney when thèse accounts hâve been. presented ; not per- 
funetorily, but because he has deemed it his duty to urge it in the 
proper discharge of a responsibility imposed upon hîm by the court 
under its order made in 1876. While it is not just to indulge a pre- 
sumption against the honesty and propriety of the action of the 
shipping commissioner mereiy because thèse salaries are paid to 
his sons, who were made deputies by his own appointment, stîll, . 
the shipping commissioner must concède himself that the circum- 
stance that thèse salaries are adjusted upon a flexible seale, which 
increases or decreases them so that; in connection wifch the other 
expenses of the "office, they always absorb the entire receipts, is 
well caloulated to excite unfavorable criticism. It is not strange, 
therefore, notwithstanding the action of this court on former occa- 
sions, that the propiiety of, pa3'ing thèse salaries should be ques- 
tioned again. I think it is due to the, court whose ofïicer Mr. Duncan 
is, to the United .States attoi-ney, and to Mr. Duncan himself, that 
there should be a thorough investigation of the whole matter, in order 
that if any abuses esist they may be efïectually suppressed, and if 
noae are found to exist tliai the shipping commissioner may be exon- 
erated heneeforth from unjust suspicions. 

It is'ordered'that the aceonnts be referred back to the master to 
take proof and report explicitly upon the reasonableness of the sal- 
aries paid by the shipping commissioner to his deputies, upon notice 
to the Unite'd States attorney, and with leave to the United States 
attorney to introduce testimony. , . ' . . . ' 



140 FEDERAL BEP0I5TEE. 

GEEENWAiiD and others v. Appell. 
(Circuit Court, D. Colorado. June 23, 1S83.) 

1. Statutes of Limitations. 

S aiutei of limitations are statutes of repolie, and are enactcd upon the pre- 
surapion that one liav-n;; a well-founded claim wiU not delaj' enforcing il be- 
yond a reasonable time if lie has tlio povver to sue. Such reasonable tiin<j is, 
therefore, deiined and allDvvcd. But the basis of the presumptlon is gone 
whenever the ability to report to the court lias lieen takcn away, and in such a 
casu the cre litor hai not th • time vvithin wli.ch to bnng his suit thaï the stat- 
ute conlemplated he should hâve. 

2. Samr — Bank (UPTcr— Del, \Y in Applting for Disoiiatîgb. 

Procecd ngsin lia-ikru ilcy araount toan injunction against any procccdings 
against the b m'-irupi to enfôrje his contraots in the courts, but if he delays for 
. an unreasonable time to apply for his discharge, Ihe right of action iigainst 
him upon his coatracfs or dj.'ts. w'iich was su-tpended by Ihu comm^'.ncement 
of proceed ngs in 1) inkrupf^y, revive-i.and diiringthe time that the right of ac- 
tion was suspende 1 iiy tlie "banltrup.cy projeeJin^j the statute of Ji'mitations 
will not ruii in his fav'or. 

McCfiARY, J., (nralli).) This is an action at law upon certain prom- 
issory notes, and also, I balieve, upon an opea acooant. There is a 
demurrerto the compbiint.wliiohraisestlie question wbether the action 
is barred by the statute of limitations of this state. The défendant, 
Appell, was adjudicated hanljriipt in the state of Pennsylvania soine 
years Rgo, and the proceedings in bankruptcy were continued for some 
years, and are probahly still peuding; but Appell bas never been dis- 
charged. 

The theory of th^'s suit is that, having delayed for an unreasonable 
time to apply for his discharge, the right of action aguinst him upon 
thèse debts, which was suspeiided by the commencement of proceedings 
in bankruptcy, has revived; aud tlie question hère is whether, during 
the time that the right of action was suspended by the bankruptcy pro- 
ceedings, the statute of limitations of tlie state of Colorado continued 
to run in favor of the baukrupt; or, in other words, does the bank- 
ruptcy of the debtor suspend the ruiining of the statute of limitations 
in his favor? Thiit it saspends the right to sue, by the very terms of 
the bankrupt act, is not disputed. After the commencement of pro- 
ceedings in bankruptcy agiiiist the deb.or, and afcer an adjudication 
in bankruptcy, no suit can be br.iugbt against him in any court; cer- 
tainly, not without tlie cousent of tue banicruptcy court. It amouuts, 
in other words, to an iujunîtion against any proceedings against the 
bankrupt to enforce his contr icts in the courts of the country. If he 
is not discharge.l, thjii thj action revives after the proceedings in 
bankruptcy are ended. 

The old rule un m tliis subject was very strict, and many authori- 
ties bave been cited Wiiic'i cle.irly hold that if the statute of limita- 
tions begins to run. n;>^iiia^; will stop its running except something 
that is express'y providjd in the statute itself; and it was formerly 
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lield that even a state of war was not sufEcient; that an injunction 
against the créditer from bringing a suit was not sufficient to sus- 
pend tiie statute, and that it eontinued to run notwithstanding thèse 
things. That rule will be found laid down in Angell & Ames on 
Limitations, and I think in some other standard authorities. But 
the more modem rule is otherwise. It has been settled now, by the 
décisions of the suprême court of the United States, that there are 
certain exceptions to the statute of limitations otlier than those which 
are expressed in the statutes themselves. The old rule has been 
qualified by later and better rulings, especially in the suprême court 
of the United States. Thèse later décisions hold that an exception 
may be allowed where a party is prevented by some superior law or 
public calamity, such as war, from bringing the suit. The cases 
growing out of the late rébellion are illustrations ot this doctrine. 
Although none of the statutes of limitations had any exception whieh 
applied to the case of a debtor who was within the lines of the rébell- 
ion, and therefore beyond the reach of civil process, so he could not 
be sued, the suprême court, in a séries of cases, laid down the doc- 
trine that that was an exception which wascreated bythe necessities 
of the case. And this exception has been established by the case of 
Bailey v. Glover, 21 Wall. 342. That is a case which arose under 
the bankrupt act of 1867, which has a limitation clause embodied in 
its second section. That clause provides tnat no suit at law or in 
equity shall in anj' case be maintained, etc., "unless the same shall 
be brought within two years from the time the cause of action ac- 
crued." That is as broad, as sweeping, and comprehensive as any 
statute of limitations can be made. It applies to suits both in law 
and in equity; it applies to ail classes of suits, and déclares that no 
suit shall be maintained unless it be brought within two years. The 
question arose whether, under that statute, courts would create an 
except on in the case of concealed fraud. In an elaborate opinion 
by Mr. Justice Miller, the suprême court laid down the rule that 
this was an exception, notwithstanding the clear and comprehensive 
terms of the statute itself. The ground npon which thèse later rul- 
ings proceeds is well stated in a sentence which I will read from the 
case of U. S. v, miei/, 11 Wall. 513: 

"Statutes of limitations are indeed statutes of repose. They are enacted 
"poil tlie piesumptioii that one having a well-fouiided claim will not delay 
enforeing it bej'ond a reasonable time if he lias the power to sue. Siich rea- 
sonable tune is, therefore, deflned and allowed. Bat the basis of the presump- 
tion M i/oiie loheiiever the abilily to resort to the coiirti has been taken awaij. 
in such a case the creditor has not the time within wliicli to bring his suit 
that the statute conteinplated he should luive." 

I think this case falls within that doctrine. The right to sue was 
undoubtedly suspended during the pendency of proceedings in bank- 
ruptcy, and to say that the statute eontinued to run, would be to say 
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that the "plaintiff is deprived ôf his right to sue, without the slightest' 
fault on his part. ' • 

: The demurrer to the complaint is overruled. Défendant to answer 
in 30 days. 



United States v. Eand and others.* 

(District Court, E. D. Pennst/lvania. May 24, 1883.) 

NeUTIÎALITY — ViOLATJOîr OF^CONSTEUCTION OF SECTION 5286, 1{EV. St. 

The captain and mate of a United StatesTessel, -niio, Knowing the character 

of their cargo and its intendcd purpose, transported arma f lom a port witliin 

' the United States to a foreign port, to<;elher with men and stores, to be used in 

a military expédition against a people at peace with the United States, are 

guilly of violating section 5286 of tlie Ilevised Statutes. 

Thia was an indietment against Augustus C. Eand and Thomas 
Pender, the captain and mate of the steamer Tropic, for the viola- 
tion of section 5286 of the Eevised Statutes, relating to military expé- 
ditions against people at peace with the United States. 

The facts are set forth in the charge of the court. 

H. P. Brotvn, Asst. Dist. Atty., and J. K. Valentine, Dist. Atty., 
for the United States. 

Alfred é Arthur Moore, ioràelendauts. 

Butler, J., {char ging jury.) On the fifteenth day of Mardi last the 
ship Tropic sailed from this port in command of the défendants — the 
one as captain and the other first mate — with a cargo of arms and 
military stores, consisting of rifles, muskets, cannon, cutlasses, am- : 
munition, and uniforms. She proceeded direct to Inagua, where site 
arrived on the twenty-second of the same month, and during the- 
night and the next day, took on board a large number of men, who 
were soon after put into uniforms, drilled, and preijared for active 
military service. She then proceeded to Miragoane, Hayti, where the: 
men were disembarked, and an attack made upon the représentatives' 
of the Haytian government, there in çommand, and the towncaptured. ^ 
During the attack the vessel rode outside the harbor, and imme- 
diately after ran in and-landed her stores. On the return of the ship 
to thia port the défendants were arrested, and are now on trial for' 
an alleged violation of a statute of the United States, which reads as ' 
fôllows: ■ . ; ' . _ ..'.\;,.', , ,' l 

■ "-Every person whô, within the territory of jurisdiction of the United States, 
begins or sets on foot, or providés or prépares the means for, atiy military ex-" 
pedition or enterprise, to be cavried on from tlience against the territory or 
dominions of any foreign prince or state, coloily, district,' or people, with'whom 
thè United States are at peace, siuill be .deerued guilty of a high misdemeanar.'.'-. 

■i-feïpt«e(t%y^\Ibert'B..dnnWrt, K?qr;t)f t!!épt>!Illl1el[)M^•t)ar.'' " " "^■" ' ' "• ' • ~ " 
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That the attack upon and capture of Miragoane was tlie result of 
a military expédition, is elear. Was it begun or set on foot withm 
the territory of the United States, to be carried on from thence, or 
the means hère provided for sucli an expédition? As we hâve seen, 
the arms, military stores, and means for the transportation of them, 
and of the men subsequently taken on board, were hère provided and 
started ont. Tbat tlie men were not taken on board until the vessel 
reached Inagua, is not, in the judgment of the court, material. The 
expédition, as it left this port, viewed in the light of subséquent 
events — (the shipping of the men at Inagua, and the attack upon 
Miragoane) — -was, in the judgment of the court, a military enterprise, 
within the terms and spirit of the statute, — a military enterprise he- 
gun or set on foot within the territory of the United States, to le car- 
ried on from thence. To enter upon a critical, abstract définition of 
the statute, hère, would serve no useful purpose. The signification 
of its terms, in the aspect now involved, is sufîiciently defined by 
what bas been said. I repeat, the expédition which sailed from this 
port, as described by ail the testimony in the cause, was a military 
expédition, within the scope of the statute. The language — "to be 
carried on from thence" — is emplojedin the sensé of carrying out,ox 
forward, from thence. 

The only controverted question of fact for your détermination, 
therefore, is, were thèse défendants, or was either of them, connected 
with it, with knowledge of the circumstances, and with design to pro- 
mote it? That they commanded the vessel, took out the arms, 
stores, and men, and landed them at the place of attack, is undis- 
puted. Their défense is that they were ignorant of the enterprise; 
that they did not know what the cargo eonsisted of; that when 
the men were shipped they were supposed to bepassengers; and that 
ail the défendants subsequently did was the resuit of coerciou; If 
this is true, it is a complète défense. Is it true? The défendants 
appeared before you as witnesses, and swore to it, circumstantially 
and in détail, as you heard. The engineer and the second mate, who 
bears the same name as one of the défendants, were called to prove 
tbe alleged eoercion. You heard their testimony, — the statement 
that the captain appeared anxious to get away without landing the 
stores, etc., — and must judge what weight this testimony is entitled 
to. Other witnesses testify that the captain exhibited alarm towards 
the close of bis voyage, as the expédition neared its destination, and 
that he then declared bis ignorance of its purpose at starting. What 
weight should be attached to thèse déclarations, and to this exhibi- 
tion of alarm, you must judge. Whether such alarm is inconsistent 
with a belief that he was aware of the ç-haracter of the enterprise 
from the start, you will consider. The instances are probably rare 
in which men carry out to the end hazardous enterprises involving" 
property and life — even where most deliberately entered upon—; 
without temporary moments of hésitation and alarm. In the light 
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of surronnding circumstances, is the défense, (that tbe défendants 
"were ignorant of the character of the expédition, and were net inten- 
tionally connected with it at the time of starting ont,) probable and 
crédible ? As yoii hâve been infonned, the clearing of the ship hère 
"was irregular. The cargo was put on board in the manner stated by 
the witnesses, and the vessel sailed without making tbe usual entry 
at the custom-house. The captain appears to be a man of expérience 
and intelligence, His failure of duty in this respect is, therefore, some- 
■what remarkable, if he was ignorant of tlie character of his cargo. You 
will judge ■whether his explanation (if what he says may be called an 
explanation) is satisfactory. Notwithstanding the cargo was djîstined 
for Port Antonio, he went to Inagua, wbere he arrived about 10 O'elock, 
and remained until the next morning, taking on board during the night 
a large number of men. You heard his explanation of tins: that ho 
"was directed, on leaving this port, to toiich at Inagua for orders, and 
that in taking the men on board he was obeying the orders there re- 
ceived. Is this explanation probable? The ship was not fitted out 
for the transportation of pas^^engers, and, as he tells you, he knew that 
it was unlawful to carry them, in its condition. After starting out 
from Inagua, and returning with the steamer Alva, which he met, 
and being informed from tbe British man-of-war, lying^ near by, that 
he would not be permitted to take the additional large number of pas- 
sengers which he desired to carry to Miragoane, he ran out to sea 
some 15 miles, and lay there in the night, with his lights down, 
awaiting the arrivai of thèse passengers, in pursuance of an arrange- 
ment that they should be brought to him at that place. He tells you 
that his lights were down because he was coerced into removing 
them; but in view of the fact that he was seeking to carry the men 
away against the orders of the man-of-war, and was manifestiy lying 
where he was with a design to take them without discovery, you will 
judge whether the removal of his lights was not consistent with, and 
in furtherance of, this purpose; and whether, therefore, his statement 
that he was coerced into removing them is worthy of belief. You now 
find him at Inagua, with his cargq for Port Antonio, his vessel 
crowded with men, voluntarily taken on board, — a vessel unsiiited to 
the carriage of passengers, and on which it was unlawful to carry 
them. He says he did not know why he was forbidden to carrj' the 
men to Hayti, You will judge, however, whether he did not under- 
stand that it was because the public peace there would be jeopard- 
ized by his doing so, and whether, therefore, he did not understand 
the character and purpose of thèse men when he voluntarily took 
them on board. Thenco he started to Miragoane. He tells you 
that he now, or soon after, discovered the character of the expédi- 
tion, and ail that he subsequently did was the resuit of eoercion. 
The men and stores were taken to Miragoane, and there put ashore 
in the manner and under the circumstances described by tbe wit- 
nesses. No fare or freight was paid or demanded. Although the 
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American consul at Miragoane was seen and communicated witli, no 
complaint appears to hâve been made, nor redress sought, for the 
alleged outrage upon the vessel; nor was any complaint made else- 
where subsequently ; nor was the transaction reported to the con- 
signors of the cargo, or the owners of the vessel, prior to the arrest. 
In the light of thèse circumstances, and of ail the testimony bearing 
upon the question, do you believe that the défendants did not know 
the character of their cargo, and were not aware of the intended at- 
tack on Hayti, on leaving this port? If you do so believe, you must 
acquit them; and it will, no doubt, in such case be a pleasure to do 
so. On the other hand, if you believe they were aware of the charac- 
ter of the cargo, and started out for the purpose of carrying it, and 
the men subsequently taken on board, to Hayti, for the purpose of 
making the attack afterwards made there, you should convict them. 
The défendants are entitled to the benetit of any reasonabie doubt you 
may hâve on the subject. The case is an important one, and deserves 
your most serions considération. The statu te involved is founded in a 
wise and beneficent purpose — the discharge of an important national 
duty towards other friendly powers; and its violation involves the 
national honor as well as the public peace, 

You will bear in mind that you may convict one of the défendants 
and acquit the other, or convict or acquit both, as your judgmenta 
dictate. 



United States v. Watson and others. 
{District Court, N. D. Mississippi, W. D. July 7, 1883.) 

1. CONBPIKACY — COMMON LaW. 

By the commoa ]aw a conspiracy îs an agrcement between two or more per- 
sons ti) do some uiilawtulact, ortodo a biwful act in anunlawful manner. Tlie 
agreement ilselt constituies the Oiïunje, wUether an act is done in furtherance 
of the object or not. 

2. SajIE — ACTS OP Co»{GlîESS. 

Hy actsof congn'ss the conspiracy to do numfroiis acts statcd in the différent 
sections of tlie Kevised Sta ii.es anj acts of congiess are made offenses, and .n 
■wliicli the agreement to do the forbidden act constituées thj ollense, whether 
any act is done io furtherance of tlie o'jjcct or not. 

3. S.«iE— Rev. St. h .'5440. 

To constitute agood information or indictmcnt under section .5440 of thel?e- 
vlsed Statutcs, it must charge that tlie conspinicy was to do some act made a 
crime by the laws of tlie United States, and must slaie with suflieieni cenainty 
tlie offense iniended to lie commi te I, and must then state some a.t done \s'j 
one of the conspirators towards effeeting the oliject of the conspiracy. 

4. Ple.^disg — Setting dut Wiuttkn DornirEUT. 

By ail rules of plcading, criminal as vvell as civil, when a written document 
is relied on to su-:ta n the pro-ecution or plaintiff's case, it must he set nut 
eilher rerhulim or in substance, aud not a stalement of the opinion of the yieader 
T.17,no.2— 10 
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r as to the eiîect it was intended to or might produce ; and a criminal information 
that does not give the substance of a document relied on, but only its efïect, is 
not suflioient. 

5. Same — CRiiiiNAL, I:sFor.MATioîr— Motion to Quash Graîjted. 

As tbe information in this case does not contain a sutticient averment of any 
act done by any one of tlie conspirators to etïect and carry out tliu object 
and purpose of tlie allegcd conspiracy, it must be uuasUed. 

Motion to Quash Information. 

G. C. Chandler, U. S. Atty., for the United States. 

J. W. C. Watson, and H. A. Barr, for défendants. 

HiLL, J. The questions now for décision arise upon détendants' 
motion to quash the information against them. The information 
in substance states and charges as follows : That an élection was lield 
in the second congressional district of this state, on the seventh day 
of November, 1882, for a représentative for said district in the forty- 
eighth congress of the United States ; that the défendants conspired, 
confederated, and agreed together to procure from the governor, 
lieutenant governor, and secretary of state of this state the appoint- 
ment of one Dunlap as one of the commissioners of élection for Mar- 
shall county; that said Dunlap was whoUy unsuitable to discharge 
the duties of said office;, and that there were compétent persons of 
différent politièal parties then and there to discharge the duties of 
: said office who could hâve beeu appointed to discharge the duties of 
said office of commissioner of élection for said county. The informa- 
tion further charges that said défendants conspired, combined, con- 
federated, and agreed together to procure one Johnston to be appointed 
oneof the inspectors for said élection foriheeastern precinctof the town 
of Holly Springs, and that said Johnston was then and there whoUy 
illiterate. unable to read or write, and not a fit or suitable person to 
discharge the duties of said office. The information further states 
the names of the county commissioners for said élection for the 
counties of De Soto, Lafayette, Benton, Tippah, and Marshall, re- 
.speetively, and charges that it was the duty of said commissioners, 
within 10 days after said élection, to make out and transmit to the 
secretary of state of said state a statement of the whole number of 
votes given in their respective counties for each candidate voted for 
at said élection. The information charges that the défendants did 
knowingly and unlawfuUy conspire, confédérale, and agrée among 
themselves toadvise, counsel, and procure ail tbe said commissioners 
of élection aforesaid to omit, refuse, and neglect to perform their 
-dutiesin relation to the making the returus of said élection in man- 
nei- and form as aforesaid, and did then and there invite and solicit 
the assistance of other persons, naming them, to incite, counsel, pro- 
cure, and advise the said commissioners of élection to change their 
statement to the secretary of state of the votes cast in their respect- 
ive counties, — ^cast for the persons voted for at said élection, — so as 
to make only a' partial statement of the votes cast as aforesaid for 
représentative in congress aforesaid. The information further charges 
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that the défendants combined, confederated, conspired, and agreed 
together to counsel, advise, and procure the commissioners of élection 
for Marshall county to transmit, with their statement of ail the votes ■ 
east at said élection for each candidate for représentative in congress ; 
as aforesaid, a protest or statement to the effect that their statement ' 
of votes of said county so transmitted was made under the influence - 
or threats of J. E. Chalmers and the United States attorney for said 
district, which was scandalous in this : that it was calculated and in- 
tended to vitiate and destroy their own officiai statement of the votes so 
cast and transmitted by them. The information then charges that the . 
défendants did then and there unlawf ully and knowingly conspire, com- 
bine, confederate, and agrée together, by unlawful means, by advice, 
counsel, and procurement, aforesaid, and by other means unknown 
to the district attorney, to procure from the secretary of the state 
of Mississippi a false count of the votes cast for représentative in 
congress aforesaid, and from the governor of said state a certificate of 
the élection of Van H. Manning as représentative as aforesaid, well 
knowing that then and there he, the said Van H. Manning, had not 
received the largest number of votes. given in at said élection, and 
well knowing that James E. Chalmers had received the largest nnm- , 
ber of votes given in at said élection, and that he was lawfully and 
duly elected as such représentative in congress, and was entitled 
to said certificate. The objection taken to the information, and 
grounds relied upon to sustain the motion insisted upon in argu- 
ment, are — First, that it charges no offense known to the law; and, 
secondly, that it charges différent acts, which, if constituting offenses 
cognizable in this court, are contained in one count, and therefore 
multifarious. 

The first objection will be first considered, and will be décisive of 
the case. It is insisted upon the part of the prosecution that there 
is but one offense charged in the information, and that is a conspir- 
acy to obtain from the secretary of state a false count of the votes 
cast for the persons voted for in said élection, and a false certificate 
from the governor certifying that Van H. Manning had received the 
largest number of votes cast at said élection, and that he was duly 
elected as such représentative, and that the other acts stated consti- 
tuted the évidence of the truth of said charge. We will consider the 
charge as being as statêd, and as only alleging one offense — a con- 
spiracy, as stated. By the common law a conspiracy is an agree- 
ment between two or more persons to do some unlawful act, or to do 
a lawful act in an unlawful manner. The agreement itself consti- 
tutes the offense, whether an act is dorie in furtherance of the object 
or not. By acts of congress the conspiracy to do numerous acts 
stated in the différent sections of the Eevised Statutes and acts of 
congress are made offenses, and in whicli- the agreement to do the for- 
bidden act constifutes the offense, whéther anythingis done in fur- 
therance of-the purposeagrèed-upon-or-'iiot; ■ But the acts-setout in 
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the information are not embraced in either of tliem; and, as this court 
bas no jurisdiction of common-law offenses, we must look f iirther into 
the statutes of congress to see -whether or not ttiere is any section 
under whicb the information can be maintained. Section 5440, Eev. 
St., is as follows : 

"If two or inore persons conspire eitlier to commit any offense against the 
TJnitetl States, or to defraud the Uniled States in any manner or for any pur- 
pose, and one or more of sueii persons do any act to effeet tlie object of the con- 
spiracy, ail tlie parties to such conspiracy shall 1)6 liable to a penalty of not 
less than one thousand dollars and not more tlian teu thousand dollars, and 
to imprisanment not more than two years." 

It is clear that, under this section, to constitute a criminal offense, 
something mnst be donc by one or more of the conspirators to effeet 
the object of t\ie eonspiracy. The object of the conspiracy or the 
thing to be done must be to commit some offense against the United 
States; that is, to do some act made a crime by the laws of the 
United States, or to defraud the United States. Thia law was en- 
acted Mardi 2, 1867, — some time before most of the conspiraoy acts 
first referred to became laws. 

To constitute a good information or indictment under this section, 
ït must charge that the eonspiracy was to do some act made a crime 
by the laws of the United States, and must state witVi sufficient cer- 
tainty the acts intended to be eftected or carried out by the eonspir- 
acy or agreement of the pr.rties; in other words, must sufficiently 
state the offense intended to be committed, and must thon state some 
act done by one of the conspirators towards effecting the object of the 
eonspiracy. 

The next question is, does the information charge a crime against 
the United States, which, by the eonspiracy and the agreement 
charged, was intended to be committed by the conspirators, or either 
of them? The offense charged is a fraudulent count of the votes 
cast, to be made by the secretary of state, the purpose of which, as 
charged, was the procurement of a false certificate of élection by 
Van H. Manning, instead of by James R. Cbalmers, who, as it is 
alieged, was entitled to it. Section 5515 of the Eevised Statutes, 
in relation to congressional élections, adopts the laws of the state in 
relation to élections. Section 141 of the Code of 1880 makes it the 
duty of the secretary of state to reçoive the statements and returns 
made to his office within not more than 30 days after such élection, 
to sum up the wfaole number of votes given for each candidate, and 
ascertain the person having the greatest number of votes for each 
office, and shall déclare such person or persons to be duly elected, 
and thereupon ail persons chosen to any office at such élection shall 
be commisiioned by the governor; and if the secretary neglects to 
perform thèse duties, or knowingly and fraudulently makes out an 
nntrue or false statement with the intent to affect the élection or the 
resuit thereof, it would constitute an offense against the United States, 
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as declared in section 5515. Section 5511, among other tliings, 
ma-hes it an offense against the United States for any person to in- 
terfère in any manner with any ofïïcer of a congressional élection, in 
any manner, in the discharge of his duties. This refers to otïieers 
holding- the élection; but the same section provides tliat it shall be 
an offense for any person, by force, threat, intimidation, bribei-y, or 
reward, or olïer tbereof, or by any other nnlawful means, to induce 
any officer of élection, or ofEcer whose duty it is to ascertain, an- 
nounce, or déclare the resuit of such élection, or give or make any 
certificate, document, or évidence in relation thereto, to violate or 
refuse to comply wifch his duty, or any law resulating the samo. 

The secretary of state is one of the officci's referred to in this last 
paragraph, and any unlawful means used to induce him to make a 
false count of the votes cast in such élection would constitute an of- 
fense against the United States. By unlawful means is meant any 
f raudulent means, as well as the means expressed in the statute as 
unlawful. As a matter of course it would not embrace argument of 
counsel, or statements made by parties in good faith, believing them 
to be true, and wliieh would leave the mind of the ofïicor free to ex- 
ercise his uîibiased judgment. 

I am of opinion that the means intended to be bronght to bear 
upon the secretary of state to induce him to make a false count 
should be stated so as to enable the court to détermine their lawful- 
ness or unlawfnlness. 

The précise date at wliicb the alleged conspiracy was formed is 
not given, but it is alleged that at the time it was knowu to the al- 
leged conspirators that Van H. Manning had not received a major- 
ity of the votes cast, and was not entitled to the certificate of his 
ele ;tion, and that they did know that James K. Chalraers had re- 
ceive.l a majority of the votes cast at said élection, and was entitled 
to a certificate of his élection. Consequently the alleged conspiracy 
niust hâve taken place atter the élection, and consequently the ap- 
pointment of Dunlap and Johnson, as officers of the élection, must 
bave been made before that time, and not contemplatcd as a means 
of cffeeting the conspiracy, and need not be furtber considered. Tlie 
allégation that the défendants conspired and agreed togethor to in- 
duce the commissioners of élection to mike partial, and consequently 
false and fraudulent, returns of the votes cast, if true, and if any 
steps were taken or acts performeJ in carrying into effect the pur- 
pose of such conspiracy, would constitute a separate and independent 
olîense agiinst the United States; but as the offense charged in the 
information is a false count of the votes returned, it canuot bo held 
as au act to carry into effect the false count charged. 

The other, and I believe only other, act charged to hâve been 3one 
to effect the conspiracy is the alleged protest sent to the secretary 
with their return and statement to the secretary of state by the com- 
Diissioners of Marshall county. By ail rules of pleading, criminal as 
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well as civil, when a written document is relied on to snstain the 
prosecution or plaintifE's case, it must be set out either Verbatim or 
in substance, and net a statement of the opinion of the pleader as to 
the effect it -was intended to or might produce. The information does ■ 
net undertake to give the substance of the document meutioned, but 
only its efïect. I am of opinion that this is not sufiicient, especiallj in : 
a criminal charge. Had section 6440, referred to, and the only one 
upon -which the charge for conspiracy in the case can be maintained, 
not required to constitute the offense some overt act to be committed 
by one of the conspirators, I am of opinion there is enough in the in- 
formation to require the défendants to plead to it; but, when closely 
examined, I do not find a sufficient averment of an act done by any 
one of the conspirators to efïect and carry out the object and pur- 
pose of the alleged conspiracy, and for the want of which the motion 
to quash must be sustained, with leave to the district attorney ta 
prêter one or more indictments before the grand jury now in session 
for any of the alleged wrongful acts stated in the information. 



United States v. Martin. 

{District Court, D. Oregon., June 27, 1883.) 

Opficeh ov titb United States. 

A depiit}' marshal is an officer of the United States, within the purview of 
section 6398 of the Uovised Statutes, and so is the keeperof a state jail to whose 
custodj' a person is committed hy légal process issued by a United States court 
or judicial offlcer, with the consent of the state. 

COMMISSIOXEU DP THE CmOCIX CoURT. 

A coramissioner of tlie circuit court, ■ivhen eugaged under section 1014 of the 
Revised Statutes in causing the arrest or iraprisoument, or holding to bail for 
trial, an\- person charged with the commission of a crime against the United 
States, acts as a committing magistrale, and must proceed according to the law 
of the state in similar cases. 

OliDEK TO BrIXO PlilSONElî IKTO COURT. 

Section ]030 of the Revised Statutes does not apply to proceedings before 
8uch commissioners acting under the authority of said section 1014 ; and it is, 
doubtful if a jailer having a prisoner in cu^tody for trial in the circuit or dis- 
trict court is obliged to bring or send him into court, or deliver him to the mar- 
shal for that purpose, without a written order to that effect. 
Légal Pkocess under Section 5398. 

Under the Oiegon Code of Uriminal Procédure, §§ 402, 403, and at common 
law, it is sufficient in a commitment to designate the crime involved in killing a 
human being with malice aforethought, generally, as "niurder;" and theiefore 
a commitment issued bj- a commissioner of thè circuit court, in and for said 
state, directcd to the keeper of a county or town jail therein, and requiring 
him to receive and safely kcep a person "therein named, and charged upon the' 
oath of another with the crime of " murder," until discharged by due course of 
law, is légal process, within the meaning of that term as used in the latter 
clause of said section 539S ; and résistance to the exécution thereof, as by tak- 
ing snch person out of such jail or the custody of such jailer without his con- 
sent, ia a viol.ttiuu of such section. , : ■ .' ; 
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Information for the Violation of section 5398, EeVo St. 

Javies F. IVatson, for the United States. 

W. Lair Hill and W. J. 'Thompson, for défendants. 

Deady, J. On January 9, 1883, the district attorney, by leare of 
the court, filed an information herein, charging the défendant with a 
violation of section 5393 of the Eevised Statutes, which ijrovides 
that— 

" Every person who knowingly and willfully obstrncts, resists, or opposes any 
olficer of the United States in serviiig, or attempting to serve or exécute, any 
mesne process or warrant, or any rule or order of any court of tlie United 
States, or any other légal or judlcial writ or process, * * * shall be im- 
prisoned not more tlian twelve moutlis and fîued net less than $300." 

The information contains two counts, and states that Ah Hôte, 
Weet Soot, Capsula, and Petenus, Indians belonging to the Uma- 
tilla Indian réservation, being charged, before a commissioner of this 
court, with the crime of murder, committed in the killing of one 
Cliarles Mitlheren, were by said commissioner eommitted to custody 
pending tlieir examination upon said charge, — the first-named two, 
to the custody of the keeper of the town jail of Pendleton, Oregon, 
and the last two to the custody of the défendant, as keeper of 
the eounty jail of Umatilla county, Oregon; that the défendant after- 
-wards knowingly and willfully took and rescued said Ah ïïote and 
"Weet Soot from t.he custody of the keeper of said tow'n jail, and also 
relused to deli'ver said Petenus and Capsula to the United States 
"marsbal, although demanded by the latter, upon the order of said 
commissioner, to bring them before him fer further examination upon 
said cliarge, and with force and violence prevented said marshal from 
executing said order. The défendant demurred to the information 
on the ground that this court had no jurisdiction of the crime charged 
against the Indiaiis. On Pebruary 5, 1883, the court cverruled the 
demurrer. 14 Fed. Rep. 817. Thereupon the défendant surren- 
dered the Indians to the marshal, and they were indicted by a grand 
jury of this court for the murder of Mulheren. An indian of the 
same réservation, named Tummiisk, was included in the indictment, 
and subsequently found and arrested by the marshal. Upon the trial, 
ail of them, except Weet Soot, who was discharged from the indict- 
ment and allowed to become a witness for the government, were 
found guilty of manslaughter, and on May 22, 1883, sentenced to 10 
years' imprisonmeut each in the penitentiary of Oregon. On Febru- 
ary 16, 1883, this cause was submitted to the court for judgment 
upon a stipulation to the effect that a statement of facts then filed in 
the ijourt should be taken and considered to be the spécial verdict of 
a jurj' in the case, subject, however, to objection for immateriality to 
ail or any portion of such statement. From this spécial verdict it 
Eubstantially appears as follows : 

(1) ïliat said four Indians ail belong to said Indian réservation, and are 
Hiinlur the charge of an Indian fl""eut. 
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(2) ïliat said Cliarles Mulheren w.is a wliitfi man, and was killod by said 
Indians on said réservation on iSToveinber 22, 1882. 

(8) Tliat tlie défendant is, and at and during ail ttie times herein mentioned 
was, tlie sUeril'f of said Uraatilla eounty and the keeper of the jail tliereof; 
that îilr. Fred. Page Tustin is, and at and during said tiines was, a. dnly-ap- 
pointed commissioner of tliis court, with autliority to examine, commit for 
trial, and admit to bail "ail persons committing offenses against tlie laws of 
the United States" in the district of Oregon; tliat S. L. Morse is, and at and 
during said times was. a duly-appointed and acting deputy miirslial of the 
United States for said district; aud tliat P. M. McDonald is, and at and dur- 
ing said times was, the keeper of tlie town jail in said town of Pendleton. 

(4) Tliat said commissioner, on Noveuilier 28, 18S2, on a complaint duly 
veriiied by the oatli of said McDonald on said date, c'.iarging Weet Soot with 
tlie crime of murder in killing said Charles Mulheren ou November 22, 1882, 
in the eounty of Uinatilla and district of Oiegon, and ou siùd Indian réserva- 
tion, issiied a warrant for the arrest of said Weet Soot on said charge, upon 
wliich he was arrested by said Morse on Xoveinber 29, 1882, and brought be- 
fore said commissioner for examination on December 8th; that afterwarda 
Ah Ilote, Petenus, and Capsula were arrested by said Morse on similar war- 
rants issued by said commissioner for their respective arrests ou similar com- 
plaints, veriiied by the oatli of said McDonald, the complaints and warrrants 
in the cases of Ah Hôte and Petenus being each dated December the 4th, and 
in the case of Capsula on December 16tli; that Ah Ilote was arrested ou De- 
cember 7th, and brought bel'ore tho commissioner for examination ou Deceun- 
ber 8th; and that, thereupou, said Weet Soot aud Ah Hôte were each 
committed to the custody of the keeper of the town jail aforesaid on a mît- 
timun issued by said cdinmissioner, frora which it appeared that the prison- 
ers had been charged ou oath with the crime of murder committed in Uma- 
tilla eounty, Oregon, ou Noveraber 22, 1882. and e-xamined by said commis- 
sioner on said charge, and required " to render himself in appearauce before 
him," aud that said keeper was commanded in tiie name of tlie président of 
the United States to receive the said Ah Hôte and Weet Soot, as prisoners of 
the United States, into his custody in said town jail, "there to reniain uutil 
discharged by due course of law;" that sai'' Petenus and CapsuV» were ar- 
rested ou December 16tli, and brought befote said commissioner on tlie same 
day for examination, and were tliereupon each committed to the custody of 
the défendant, as keeper of the eounty jail aforesaid, upon a mittimns issued 
by the commissioner, similar to those issued to the keeper of the town jail in 
the cases of Ah Ilote aud AVeet Soot. 

(5) That Ah Ilote and Weet Soot reraained in the custody of the keeper of 
said town jail, under said commitmeuts, until December 18, 1882, wlieii tlie 
défendant took tliem from said custody and jail without the consent of said 
keeper, upon a warrant from the circuit court of the state for said eounty, 
directed to him assheriff thereof, audcommanding him to arrest allof said In- 
dians as défendants in an indictmeut fouud by the grand jury of said court on 
said day, ch.irgiug them with the crime of murder, in killing said MuUiereu. 

(6) That on said December 18tli said commissioner inade a verbal order 
directiug said Mcu'se to bring ail of said Indiaus before him for further ex- 
amination upou tlie c'.iarge aforesaid, which order hethen and there attempted 
to exécute, and for that purpose deinanded each of said Indians from the de- 
fendant, who theu had tliera ail in h s custody in said eounty jail, and knew 
that said Morse was theu acting as deputy United States marshal, and made 
sucli demand as such deputy, aud in pursuance of said order of the commis- 
sioner; but the deieudaut refused to deliveraiiy of said Indiaus to said deputy, 
or to ))ermit him to take auy of thein from said eounty jail, giving as a reascni 
therefor the tindiug of the indictinent in the state court, and the is.suiiig of 
the warrant to him thereou, as aforesaid. 
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(7) That the défendant aoted in good failli in the premises, believing it to 
be his duty as slierifl: to take and detain said ladiaus. 

The défendant contends that judgment cannot be given against 
him on this verdict for a violation of said section 5398 of the Eevised 
Statutes, because it does not appear therefrom that he obstructed or 
resisted an ofBcer of the United States in the exécution or attempt to 
exécute a légal order or process of the United States, or any court 
thereof, in that it does not appear from the facts found that it was 
Btated or alleged, in any of the procoedings before the commissioner 
for the arrest, examination, or commitment of said Indians, that Mul- 
heren was a wliite man, and therefore it does not appear that th 
commissioner had jurisdiction to issue a warrant for the arrest of 
said Indians for the killing of said IMulheren, or to make any order 
concerning the same. 

There is no question but that Morse vras "an ofïicer of the Uniceo 
States" within the purview of the statute, (U. S. v. Tinklepaugh, 3 
Blatchf. 428,) and that a commissioner of this court might, in a 
proper case, issue "légal process," within the meaning of tlie latter 
clause of said section 5398, (^7. S. v. Liikins, 3 Wash. C. G. 337,) 
even if it should be held that he is not a "court of the United States" 
within the meaning thereof. And for the purpose of this case, sinco 
the décision on the demurrer, it must be assumed that Commissioner 
Page had jurisdiction and authority to issue any process, or make 
any order for the arrest, examination, and commitment of said Indians 
for trial in this court upon the charge of having killed a white man 
upon the Indian réservation. Such was the décision of the court 
iipon the demurrer to the information; and, upon a consultation with 
the circuit judge at the beginning of the April term of the circuit court, 
he concurred in the conclusion, having alreadymade the same ruling 
in effect. U. S. v. Leathers, G Sawy. 17; U. S. v. Sturgcon, là. 29. 

In the case of Ah Hôte and Weet Soot it is alleged that the défend- 
ant took and rescued them from the custody of McDonald, and the 
spécial verdict finds, in elïect, that he took them from the jail and 
custody of the latter without his consent, — the fact being that Mc- 
Donald was made to understand that it would be no use for him to 
resist the défendant, and best for him not to do so. By this act the 
défendant certainly obstructed McDonald in the exécution of the 
commitments from the commissioner, directing him to keep those 
two Indians in his custody until discharged therefrom by due course 
of law — that is, the law of the United States. McDonald, while Ah 
Hôte and Weet Soot were in his custody under thèse commitments, 
was so far "an ofBcer of the United States" within the meaning of 
this statute. By the resolution of September 23, 1789, congress rec- 
ommended to the législatures of the several states "to pass laws 
înaking it expressly the duty of the keepers of their jails to receive 
and safe keep therein ail prisoners committed under the authority of 
the United States, until they shall be discharged by the due course 
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of tlie laws thcreof, uinler the like penalties as in tlie case o£ peraons 
coiumitted under the anthority of such states respectively." By sec- 
tion yS7 of the Code ol Crimiual Procédure, this state, in pursuance 
of this resohitio:i, gave the United States the use o£ ils jails, and in 
section 9SS provided that "a sherilï or jailer to whose custody a pris- 
oner is committed, as provided in the last section, [987,] is answer- 
able for his safe-kecping, in the courts of the United States, accord- 
ing to tlie laws thereof." 

In liiiiulolph V. Donaldson, 9 Cranch, 85, which was an action 
against the marshal for an escape of a debtor committed by him un- 
der said resolution to a Virginia jail, with the consent of the state, 
the question arose as to the custody of the prisoner under such eom- 
mitment. The court held that the jailer was not the deputy of the 
marshal, and that the latter had nothing to do -with the prisoner 
while in the custody of the former. In delivering the opinion of the 
court Mr. Justice Story said : 

" When a prisoner is regularly committed to a state jail by the marshal, he 
is no longer in the custod)' of the marshiU, nor controllable by him. Tlie 
m;uslu\l lias no avithoritj' to couimanil or direct the keeper in respect to tlie 
nature of the imprisonment. The keeper beoomes responsible for his own 
acts, and niay expose himself by misconduct to tlie 'pains and penalties' of 
the law. For certain purposes and to certain intents the state jail, lawfully 
used by the United States, may be deemed to be tlie jail of the United States, 
and that keeper to be the keeper of the United States.'" 

As to the case of Petenus and Capsula, it is found hy the spécial 
verdict that tho défendant refused to deliver them to Morse when de-- 
manded by the latter in pursuance of the order of the commissioner, 
on account, as he said, of the state -warra^nt which he had in the 
mean time received for their arrest to answer the indictment theu 
found in the state court against them. 

The défendant was then in the situation of an offlcer receiving dif- 
férent and independent writs against the same person or thing. In 
such case, assuming that each is lawful, it is the duty of the officer 
to exécute them according to the priority of right, which ordinarily 
dépends upon the time of their receipt by him. Freeman, Ex. §§ 129- 
135, 251. On this occasion the défendant held Petenus and Capsula 
upon United States process, as a United States officer or jailer, and 
the process from the state court was directed to him as a ëheriïï or. 
state officer. A part from any question of the paramount anthority 
of one of thèse processes, arising from the exclusive jurisdiction of 
the United States over the subject-matter, it is plain that the state 
process was under the circumstances subordinated and postponed to 
that of the United States, and could not be esecuted until the latter 
was functus ojjicio. The United States process was received hy the 
défendant, and hewas holding the prisoners under it, before the state 
process was even issued, or the indicîmeut found upon which it was 
based. When he received the state process the Indiaus were in eus-. 
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todia legis, under tliè United States process, and the défendant could 
. not exécute tlie former, or even attempt to do so, without obstructing 
the exécution of the latter and thereby committing a crime against 
the United States, as weli as a contempt of the authorityof the com- 
missioner. The order of the comniissioner to Morse, directing him 
to bring the prisoners before liim for further examination, was also 
an order tO the défendant, in his character as United States jaller, 
to deliver Petenus and Capsula to the deputy marshal for that pur- 
pose. 

Tiio only objection now made to the validity of the commitments 
giving tlie custody of Ah Ilote and Weet Soot to McDonald, and the 
order to the défendant to deliver Petenus and Capsula to the deputy 
marshal, is that it does not appear from such commitments or order, 
or the prior proceedings before the commissioner, that Mulhoren was 
a white mari. It is not pretended but that the défendant knew that 
Mullieren was a white man, and that the homicide occurred on the 
réservation; in other words, that as a matter of fact lie knew, when 
he obstructed the process and disobeyed the order, of the existence of 
every fact that gave the commissioner jurisdiction and authority over 
the case, and that, notwithstanding such knowledge, lie willfully ob- 
structed the officer in the execatioii of such process, and resisted 
such order. 

ïhe order to bring up Petenus and Capsula was, so far as appears, 
a verbal one, and in this respect may be presumed to hâve followed 

■ tiie commitments. Whether such an order must not be in writmg 
before it can be resisted, witliin the meaning of the statute, is a ques- 
tion. Section 1030 of the Eevised Statutes is cited as showing that 
no "writ" is neccssary to bring a prisoner into "court" or remand him 
to custody, "but the same shall be done on the order of the court or 
district attorney." It may be the practice under this section in the 

, circuit and district courts to bring in and remand a prisoner on the 
verbal order of the district attorney. But if the jailer should iusist 
on written évidence ,of the order of such officer to let a prisoser be 
taken out of his custody, it is not apparent on what ground he could 
be charged witli résistance tiiereto. But this section does not ap- 
pear to be applicable to a proceeding. before a commissioner. Sec- 
tion 101-4 of the Pievised Statutes is the authority under whieh a 
.commissioner of the circuit court, acts when eugaged in a proceeding 
for the arrest, commitment, or bail of a person charged with a crime 
■against the United States, and such section provides that lie shall 
proceed therein "agreeably to the usual mode of process" against 
olïenders in such state. 

A commissioner acting under tins statute is siiuply a committing 

magistrate. The ambigiious jîhrase "mode of process" is inter- 

-preted to mean "mode of iiroceeding," and this proceeding is accord- 

. ing to the law of the state in similar cases. U. S. v. Rundlett, 2 

■ Curt. 42; In re Martin, 5 Blatchf. 307 ; . U. S. v. Case, S Blatchf. 250. 
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The validity of tlie process and order in question mnst, thcn, be de- 
termined by référence to the law of Oregon for the arrest, examina- 
tion, and commitment of persons charged with the commission of 
crùne against the laws of the state. ïhe statute law of the state upon 
the SLibject is found in chapters 33, 34, 35, and 36 of the Code of 
Criminal Procédure, (Or. Laws, 383, 398.) _~ .-. 

Briefly stated, this requires that a warrant for tlie arrest of any one 
sliall rxot issue exeept upon a stateraent on oath to the effect that the 
person sought to be arrested is guilty of some "designated crime." 
The warrant for the arrest must "state a crime in respect to which 
the magistmte has authority to issue a warrant." Wben arrested the 
aocused may give bail toanawer, but if he does not he muât be taken 
before a magistrale for examination, which procei'-iing may be ad- 
journed from day to day for not more than sis days vàthout the «onsent 
of the défendant, in which case the acouseil may be committed for 
examination or discharged on bail pen ing the sarae. 

The commitment for an examination may be made by an indorse- 
ment to that elïect on the warrant. If the accusod is held to answer, 
the magistrate must make an order in bis docket to that effect, "desig- 
nating" therein "generally" the crime for which he is held, and then 
make and sign a comaiitment, "designating" also therein, "gener- 
ally," the "charge," and deliver the same with the prisoner to the 
sheriff, who must reçoive ti:e former into his "custody and detain bim 
mitil legiil'.y discharged." 

The tempoiary cummitments in this case wero not made by in- 
dorsements on the warrants, but by sepajrate writs. But tliis isonly 
a matter of form, of which the dcfendiint cannot eomplain. Tlie crime 
or charge against each prisoner was designated in the eommitments 
generally as "murder." Tliis is the aame of the crime which results 
from the unlawful killing of a human being with malice aforethought, 
both at common law and in the statute. 4 Black, 195 ; sections 2145, 
2140, 5339, Eev. St. This désignation of the crime would be suf- 
ficient in a final commitment by a magistrate m a state case, wben 
the prisoner was charged with a felonious homicide. The particulars 
constituting a crime are not to be stated in a commitment as in an 
indictment. If the cause of the commitment oi species of crime 
charged against the prisoner be stated in the commitment with con- 
venient certainty, that is sufficieat. 4 Black, 300; Bouv. Law Dict. 
"Commitment;" Ex parte Barford, 3 Cranch,4:i8. And if the offense 
charged lias a spécifie name, by which it is knowu in the law, as lar- 
ceny, arson, burglary, or murder, a désignation of it by that name 
in the commitment is sufficiently certain. U{)on a habeas corpus to 
inquire into the validity of the commitment uothing more would be 
requii-ed on this point. 

Does the fact that the commission of the crime in this case in- 
Tolved the circumstance that the person killed was "white," make it 
necessfwy to state the same in the commitment ? I think not. ^Vhat- 
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ever killing the law makes murder is raurder and notliing more, and 
is sufficiently designated by the useof that term in a commitment for 
trial or further hearing. A commissioner of tins court lias authority, 
nnder tiie laws of the United States and upon proof of probable cause, 
to commit personsfor trial on the charge of murder, either committed 
on the high seas, in Alaska, in a place in the state within the exclu- 
sive jurisdiction of the United States, or, in certain cases, upon an 
Indian réservation, within the state. But when he does commit a 
person upon such a charge it is not necessary, either under the Code 
or at common law, to set forth the évidence or circumstances that in 
the particular case constitute the crime, or demonstrate tlie juris- 
diction of the otïicer beyond a peradventure. Under the law of the 
state (Code Crim. Proc. § 50C) a person who kills anolher in the at- 
tempt to commit any or certain félonies, although such killing is ac- 
cidentai, is guilty of murder. But, in a commitment in sucli case, it 
would only be necessary to designate the crime as "murder," without 
mentioning the circumstance which alone made a homicide, otherwise 
innocent, amount to murder. 

ïhese commitments, then, are valid upon their face, and are prima, 
fade légal process. Therefore, wlien the détendant obstructed the 
exécution of the two directed to McDonald by taking Ah Ilote and 
Weet Soot out of his cusfody, he was guilty of a violation of section 
5398 of the Eevised Statutes, unless it should turn out that they 
were void for want of authority or jurisdiction in the commissioner 
who executed them. But, in the judgment of this court, he had 
such authority and jurisdiction, and in this respect they are légal 
process of the United States. 

ïhe défendant, with a full knowledge of ail the facts, willfully in- 
terfered with the exécution of this process, and but for the considerate 
conduct of McDonald might hâve caused an unseemly and serions 
coniiict between the national and state courts. For this misconduct 
he had not even the excuse that the slate had by its diligence first 
discovered the criminals, and acquired or attempted to acquire juris- 
diction in the premises. 

As to the verbal order to the défendant to deliver Petenus and 
Capsula to the deputy marshal, the case in its légal aspect is not so 
clear. He is charged in the information with obstructing the deputy 
in the exécution of thèse orders. But he was then claiming to hold 
the prisoners as sheriff under the state process, so that, in fact and 
law, he obstructed the exécution of the commitments issued to him- 
self as United States jailer by taking the prisoners out of his custody 
as such jailer upon the state process issued to himself as sherifif. 
But this is not the charge in the infoimation. Thèse commitments, 
teing for further examination, should bave been made from day to 
day, unless made for a definite longer period, with the consent of the 
prisoners. But this is an error which does not concern the défend- 
ant. It was his duty to receive and keep safely Petenus and Cap- 
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sula under thèse commitments, as. a jailer of tlie United States, until 
they were discharged by the law of the Uuited States, and, in tlie 
mean time, to return the state warrant "not executed," because the 
persons named therein were ah-eady in the custody oi the Uuited 
States upofi a criminal charge. 

But my impression is that the défendant was not bound to recog- 
nize a verbal order delivered to him by the deputy marshal as légal 
process issued by the commissioner, and that lie had a right to insist 
npon a wJ'iting to that eiïect. It the connuitments had beon made 
for a day or other fixed period, there wonld be less difficulty in hold- 
ing the verbal order sutficient, as the mittiinus itself would in that 
case lirait the time during which the prisoners shoald remain in tlie 
defendant's custody. And «ven then it seems to me that the jailer 
might demand the written évidence of the officiai character of snch 
order before he could be compelled to.obey it. And although the 
défendant d'd not refuse to deliver Petenus and Capsula on any such 
ground as this, but claimed to hold them as sheriff under the warrant 
of the state court, I do not think that this helps the case. If such 
verbal order was not légal process, no guilt was incurred by the re- 
fusai to obey it, whatever the reason may hâve been for such refusai. 

The judgment of the court upon the spécial verdict is that the de- 
fendant is guilty as charged in the first count of the information, and 
not guilty as charged in the second one. Notwithstanding the ad- 
mission in the verdict that the défendant acted in good faith, the case 
is one meet for exemplarypunishment. But considération will be given 
to the fact that the défendant, as soon ag the décision on the démar- 
rer to the information was announeed, quietly surrendered the pris- 
oners to the deputy marshal, wheu they were duly committed for trial 
in this court. ïhe judgment of the court is that the défendant jiay 
a fine of §100 and be imprisoned one day, and stand committed un- 
til the fine is paid. 
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WniTE V. E.T. Gleason Manuf'g Co. 
(Circuit Court, S. V. New Torh. June 21, 1SS3.) 

1. Patents pon Inventions— Reissued Patent Invaltd. 

Keissiicd letters patent No. 7,286, graaled to J. Wliite, August 29, 1S76, for a 
glulje-lioJdcr, are invalid. 
Gleasan, Munuf'g Co. v. ^YMte, 8 Fed. Rep. P17, afflrmed. 

2. Same — Office op Disclauieb. 

A disclainier can add nothing to a patent. It can talce away from tliaf which 
Ijas been desoribed as the invention and claimed as such, so as to be covercd by 
llie grant of tlie patent, but it lias no office to make the patent cover anything, 
however clearly shown in the patent, net described aud claimed as a part ol" the 
invention. 

In Equity. 

M. Daniel Connolly, for orator. 

Joseph G, Clayton, for défendant. 

Wheblee, J. This suit is brought npon reîssued letters patent 
No. 7,286, granted to the orator upon the surrender of original let- 
ters No. 162,731, dated April 27, 1876, for an improvement in globe- 
holders. It bas been before heard, and upon that hearing it was de- 
cided that the patent was invalid for want of novelty. White v. Glea- 
son ManufgCo. 8 Fed. Eep. 917; 19 0. G. 1494. Since then the 
orator bas filed a disclaimer, the cause has beeu opened, and the dis- 
claimer, with some other proof, received in évidence, and a rehearing 
has been had upon the case so made up. The disclaimer could add 
nothing to the patent. It could take away from what was described 
as the invention and claimed as such, so as to be covered by the grant 
of the patent, but it had no office to make the patent cover anything, 
however clearly shown in the patent, not so described and claimed as 
a part of the invention. The patent was for an improvement in 
globe-liolders, not for a globe-hoïder as a new thing. The improve- 
ment consisted in elastic arms, with hooks or catcbes at the ends for 
receiving and holding the lower edge of the globe. The patentée, in 
bis spécification, said: 

"3I.V invention consists broadly of a globe or gas shado-holder or support, 
formed with spring or elastic arms, termiiiating in hooks or catches, for em- 
braeing the lower edge or tiange around the iieck or lower opening of the 
globe or gas shade. ïhese arms are to be fastened to a burner in any suitable 
nianner, as by riveting throitgh a disk having a central aperture, tlirough 
which said burner passes.'' 

There were two daims ; the first was for a globe-holder having such 
arms, and the second was for a globe-holder having a disk or center, 
with an aperture for the burner and such arms. It is obvious that 
he did not think he had invented anything but thèse arms, and did 
tfot intend to, and did not, in fact, describe and claim anything but 
globe-holders with such arms as bis. He did not intend to, and did 
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not, in fact, patent any center. The disclaimer strikes out the words 
"broadly," and "in any suitable manner as," in the description, and 
the Word "or" in the second claim. Thèse changes make both the 
description and claim cover the disk as a center, with the arms riveted 
to it, as a part of the invention. Such spring-arms in globe-holders 
were not new, if disk centers were, but were shown in letters patent 
No. 90,287, dated May 18, 1869, and granted to Charles M. Mitchell 
for an improvement in lamp shade-holders, and in globe-holders made 
according to that patent, and were found to hâve been shown in the 
defendant'e Exhibit G, G, in the former décision, although that find- 
irg is now somewhatopen again, iipon afurther examination of some 
of the witnesses. The etïect of the disolaimer is to change the in- 
vention covered by the patent frora the arms to tlie ceuter. If the 
arms had been new he could hâve a patent for globe-holders with 
such arms, and if the centers were netv he could for such centers; 
but having t:\ken a patent for globe-holders wilh such arms, he could 
not, by disclaimer, change it to a patent for a globe-holder with such 
centers, although the centers were well shown. Such changes ap- 
pertain to reissues and not to disclaimers. This view renders it un- 
necessary to re-examine the question as to Exhibit G, G, or to décide 
whether the disk center of MitclieU'b patent and globe-holder is afuU 
anticipation of tlie one now olaimed in this patent. 

Let there again Le a ducrue dismissing the bill of complaint, with 
costs. 
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Merchants' Nat. Bank of New York v. Beowk.* 
{Circuit Court, E. D. Lovlsiana. June, 1SS3.) ' 

1. UEirovAT. OF Cases. 

The pétition for removnl miTt avcr lliat tlie pnrfîos are citi7eTis nf nnntlior 
State; an averment that lliey are résidents of auolher stale is net sutlieient. 

2. JuilISDICTION. 

As tlie jurisdiction of tlie state court lias ncver been lawfully divestcfl, it- 
follows tliat tliis court lias ncver acquired jurisdiction. Tlie case Inis ncver 
been removcd from tlie sla'e court to thi-i court. It cannot, tliercfoie, bu re- 
nanded, but ail procecdiugs in Ibis court will bu dismisscj. 

On îlotion to Eomand. 
E. Howard McGaleb, for plainliff. 
John Ray, for défendant. 

Paedee, J. In this case tlie court notices from tlie record and 
Bupplemental record the following proeeedings in tbe state court: 

(1) Tliat a judgment by defaiilt wns entered against défendant on the tenth 
dnyot Febniaiy, 1883; (2) tliat tlie pétition for removal was pre.seiited and 
filed on the thirteenth day of Febniarj', 18b3, and the application refiised on 
tliesanie day; (o) a tiiial jiidgiiient was rendered conlinniiig the defaiilt, Feb- 
riiary 14, 1883; (4) an answer, pleadiiig the gênerai déniai, was filed Febniary 
15, 1883, but witliout settiiig aside the delaiilt or the linal judgiiient of con- 
firmation rendered the day previons; {b) on the tifteenth of Febniary a motion 
for a new trial was niade; ((3) on the twentieth of Febniary, 1883, the pétition 
for certiorari was preseiited to this court, the oïder issiied, and on the twenty- 
second of Febniary, 1883, tliis pétition was (iled. In this jietition ïov certiorari, 
presented and filed al'ter the trial of the cause and reiidition of judgiueut in 
the state court, is the flrst averment of the defendant'3 citizeuship. 

It is admitted tliat neitlier in the record nor in the pétition for re- 
moval is there any averment whatever of defendant's citizensliip, 
Bhowiug tliat either (1) at tlie time of the commencement of the ac- 
tion, or (2) at the time of the application for removal, she was a citi- 
zen of a différent state from the piaintiff. Beede v. Clieeney, 5 Fed. 
Eep. 388; Kaeiser v. III. Cent. IL Co. 6 Fed. Eep. 1; Smith v. Hor- 
ion, 7 Fed. Eep. 270; Shcrman v. Manvfg Co. 11 Fed. Eep. 852. 
Tlie pétition for removal must aver that the parties are citizens cf 
another state; an averment that they are résidents of anotlier stale 
is not sufficient. Parker v. Overman, 18 How. 137; Binqham v. Ca- 
l'ot, 3 Dali. 382; Aicrcromhie v. Dupuis, 1 Crancb, 343; Wood v. 
Wiignon, 2 Cranch, 9. 

It being conceded that the requisite showingnot having been made 
either in tbe pelifcion for removal or in the record, it is clear that th« 
Btate court properly refused io surrender its jurisdiction on tbe facta 
and pleadings appearing before it. 

'lîeported by Joseph P. Ilornor, Esq., of the New Orléans bar. 
T.17,no.3— 11 
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" Tliis liglit of removal is statutory. Before a party can avail hiniself of it 
he must show upoii tlie record that his is a case wiiich coines within the pro- 
visions of the statute. His pétition for removal, wlien filed, becomes a part 
of the record in the cause. It sliould state facts, wliich, taken in connection 
with sueh as already appear, entitle hiin to the transfer. If he fails in this, 
he lias not, in law, sliown to the court that it cannot ' proceed ' f urther with 
the cause.' Having once acquired jurisdiction, the court may proceed until 
it is judicially informed that its power over the cause lias been sustiended. 
* * * ïhis certainly is not stating afflrraatively that such was his citizen- 
ship when the suit was commenced. The court liad the right to take the case 
as niade by the party himself, and not induire further. If that was not suf- 
flcient to oust the jurisdiction, there was no reason why the court might not 
proceed with the cause." Ins. Co. v. Pechner, 95 U. S. 185, 186. 

"Holding, as we do, that a state court is not bound to surrender its Jurisdic- 
tion upon a pétition for removal until, at least, a pétition is flled, which, upon 
its face, shows the right of the petitioner to the transfer, it was not error for 
the court to retain thèse causes." Amory v. Amory, 95 U. S. 187. 

"A pétition for the removal of suit from a state court to a fédéral court 
is insufficient, unless it sets forth in due form such as is required in good 
pleading, the essential facts not otherwise appearing in the case, which, under 
ïhe act of congress, are conditions précèdent to the change of jurisdiction." 
Qold Washing & W'ater Co. v. Keyes, 96 U. S. 199. 

"We fully recognize the principle heretofore asserted in many cases, that 
the state court is not required to let go its jurisdiction until a case is made 
which, upon its face, shows that the petitioner can reniove the cause as a mat- 
ter of right." Removal Cases, 100 U. S. 474. 

As the jurisdiction of the state court has never been lawfully di- 
vested, it follows that this court has never acquired jurisdiction. 

The case has never been removed from the state court to this 
court. It cannot, therefore, be renaanded, but ail proceedings in this 
court should be dismissed, and such an order will be entered, with 
costs. 

See Qlover v. Shep2^erd, 15 Fed Eep. 833. 



Eandall v. Vexable. 
{Circuit Court, W. D. Texas. 16S3.) 

1. DiSTItICT AND CllîCUIT CoURT — lîCI.ES AS TO TaKING TESTniONY. 

Congress has not conferrcd power upon the district and circuit courts ot the 
United States to mal-ce rnles toueUiug the mode of taking testintony. 

2. Same — DcrosiTioNS Takek Accoi!dixg to State Law. 

Dépositions taken iiccording to tlie mode prescribcd by the statutes of a state, 
for the takinç ot dépositions are not adniissil)le in évidence, in a circuit court 
ot the United States, wUea the state law governina the same conflicts with the 
provisions of the act of congress in relation thereto. 



^Motion to Suppress Dépositions. 
A. J. Evans, for motion. 
Walton cO Hill, opposed. 
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Tdrner, J. Thèse dépositions were taken according to the mode 
prescribed by the statutes of this state, and the motion is based 
upon the proposition that sueh mode of taking is not lawful in the 
courts of the United States. In opposition to the motion it is con- 
tended (1) that section 914 of the Kevised Statutes authoi-izes it; 
and (2) that section 918 authorizes the several circuit and district 
courts to make rules, etc., and regulate their own practice as may 
be necessary or convenient, etc.; and (3) that this court has, by 
virtue of the power given, adopted the mode prescribed by the state 
statutes for tlie taking of dej^ositions in this court. In 1872 there 
were certain rules adopted and entered of record in this court. Eule 
No. 1 reads : "The mode of proceeding prescribed by the lav.'s of 
Texas, where they do not conflict with the laws of the Uniled States, 
or a rule of the suprême court of the United States, or of this court, 
are adopted." Eule No. 15 "provides commissions to take examina- 
tion of witnesses and dépositions, and ail testimony in a cause may 
be taken in the manner and subject to the régulations, so far as they 
are applicable, mutatis mntandis, prescribed by the laws of Texas." I 
will first consider thèse rules. It is évident that it was not thoiight 
that by rule No. 1 provision had been made for taking dépositions. 
The terms used, however, are : "Proceedings prescribed by the laws 
of Texas." If this was thought sufficient, then rule No. 15 was unnec- 
essary. What does rule 15 undertake to do? I answer, nothing af- 
firmatively. The dépositions must be taken subject to the régula- 
tions, and (mutatis mutandis) the necessary changes being made. 
What régulations, and what are the necessary changes? I answer 
the provisions of the United States statute, viz., sections 863 and 
SGG. This last section provides that a dedlmus potestatcm may issue 
when it becomes necessary to prevent a failure or delay of justice, 
and the necessity must be made to appear to the court. _ A commis- 
sion is not granted to any and ail litigants, but it only issues wben 
the necessity is made to appear. This is one necessary change. By 
the laws of Texas dépositions may be taken in any county, even in the 
county where the suit is pending, vrithout référence to the distance 
from the place of trial. Will it be said that dépositions may be taken 
to be read in the fédéral courts, where the witness résides within 
100 miles of the place of trial? I think not. This, then, is another 
necessary change. Others could be suggested, but it is not deemed 
necessary. The law of congress, section 8(51, provides that "the mode 
of proof in the trial of actions at common law shall be by oral testi- 
mony and examination of witnesses in open court, except as herein- 
after provided." 

Sec'tion Sii2 provides for the mode of proof in cases of equity and 
admiralty, and provides that it shall be in aceordance with the rules 
prescribed by the suprême court, except as therein specially provided 
for. 
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Then came tlie exceptions, sections 863 and 806, and thèse avetbe 
only exceptions in the statutes. So carefally did congress guard the 
rights of litigants to hâve the witnesses before the court and jury ; 
and the value of this mode of eliciting évidence is understood by every 
practitioner. 

It is urged that by virtue of section 918 this court was authorized 
to mako rules, etc., and that under that authority this court has 
adopted rules Nos. 1 and 15, and that is sufficient for the purpose. 
Let us see what congress has done by way of conterring power tomake 
rules touching the mode of taking évidence. 

In section 917 autliority is conferred upon the suprême court to 
prescribe from time to time the forms of writs and other process, the 
mode of f raming and filing proceedings and pleadings, of taking and 
obtaining évidence, etc., in suits in equity and admiralty. In this 
section it will be noticed that the power to prescribe the mode of tak- 
ing and obtnining évidence is specifically conferred, while in section 
918, under which it is claimed the same power was conferred upon 
the district and circuit courts, ail mention of the mode of taking and 
obtaining évidence is omitted, and this is the distinguishing feature 
in tliese two sections so far as granting of power is conceraed. 

I hold that congress thought it necessary, by spécifie mention, to 
grant the suprême court the power touching matters of évidence, and 
I conclude that congress did not believe the other terms would confer 
the power. Bearing this in mind, we will now look at the nes.t sec- 
tion, viz., 918. This is the section that, it is contended, confers upon 
this court authority to make rules Nos. 1 and 15. The reply is, con- 
gress withheld the very power con'ended for; or, in other words, de- 
clined to give it, by leaving out of this section the words deemed nec- 
essary in the preceding section to confer this power upon the suprême 
court. We are not to assume that words of a slatute are unneces- 
sary; and if necessary to be used in section 917, thèse same words, 
or words of the same import, were necessary to confer the same 
power in section 918. I conclude that congress intended to confer a 
power upon the suprême court which they purposely withheld from 
the district and circuit courts. There was no necessity for any rules 
upon the sub}ect ; the law of section 861 had secured a valuable right, 
wilh the two exceptions provided for. It is again urged that section 
911: gives the right; that this secfion was enacted in 1872, and was 
not a part of the law at the time sections 861, 863, and 806 were en- 
acted. True, but since 1872 ail the laws hâve been revised, and we 
hâve now the Eevision of 1875, containing ail those varions sections, 
and they should be eonstrued as one act. This section — 914 — provides 
that "thepractice, pleadings, etc., in cases other than in equity and ad- 
miralty, shall conform, as uear as may be, to the practice, pleadings, 
etc., of the state courts." It is claimed that the word "practice" is 
broad enough to include the mode and manner of takmg dépositions. 
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If this he so, then anotlier exception nas been added to section SGI. 
Unless congress intended by the term "practice," as used in the law, to 
ingraft an additional exception upon section 861, ifc should not hâve 
tliat interpî-etation, as the taking of testimony by depooition is in 
dérogation of common right. 

Tliis brings us again to the consiaeration of the word "practice," 
as used in the laws of congress. As has been stated, congaess 
thought it necessary, when conferring power upon the suprême court 
to make rules governing the courts of admiralty and in equity causes, 
to not only confer the power to regulate the whole practice in those 
courts, but also by spécifie terms to provide that it might provide 
"the mode of taking and obtaining eviilej.icc in those courts." There 
■was a necessity for this, as the law did not fully provide the mode 
and manner of so doing, and if the power to regulate the whole 
practice did confer the power contended for, then the spécifie power 
to "provide for the mode of taking and obtaining évidence," found in 
the same section, viz., section 917, was superfluous. I conclude, 
therefore, that the word "practice" does not confer the right con- 
tended for. And when, in this connection, we consider the provis- 
ions of section 918, where the word "practice" is used, that it has no 
larger signification than in the section immediately preceding it. And 
in section 918 the authority is not given to prescribe the modeof tak- 
ing and obtaining évidence. I conclude, also, that the word "prac- 
tice," as used in section 914, has no broader signifieance than when 
used in section 917 or 918. There is an obvious reason for this, as 
provision was made for the taking of évidence in the circuit and 
district courts, with the exceptions contained in sections 863 and 866. 

What authority or control would this court hâve over a person 
as commissicmer that it had not empowered to take the déposi- 
tion? Could the courts of the United States punish a witness for 
perjury committed before an ofïïcer not authorized to take déposi- 
tions to be used in the fédéral courts? The answer is furnished by 
the question. Uniformity in the mode and manner of taking évi- 
dence is desira\)le, and by proceeding under the act of coiîgress this 
end is attained. On the other hand, the modes would be as difïer- 
ent as the différent state statutes upon the subjeet. In the case of 
Jiell v. Morrison, 1 Pet. *51, in speaking upon the question of dépo- 
sitions, the court says, when évidence is sought to be admitted con- 
trary to the rules of the common law, something more than a mère 
presumption should exist that it was rightfuUy taken. 

Judge BLATcnFORD says, (see 14 Blatchf. C. G. 102 :) 

** It may well be doubted whether tliere is anytbing in section 914 whish 
applies to the subjeet of the évidence of witnesses, eielier as to its cliaracter, 
conipeteiicy, or tbe mode of taking it. The expression 'practice,' etc., is well 
satisHed witliout introducingin it the subjeet of évidence," etc. _ 

The same view of the law is taken by Judge Choate, -wlio sue- 
ceeded Judge Blatchford. See é Fed. Eep. 714. In the case of 
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Sage V. Loiishj, Judge Swing 'aolds tlie sanie doetrino. Otiier autlior- 
ities might be cited that sustain this view of the question, but it is 
decmed unnecessary. 

The statutes of the United States liave provided for the mode and 
manner of taking dépositions. In the case of Connecticut Mutiud 
Life Ins. Go. v. Schacfer, (see 94 U. S. 458,) Mr. Justice Braoles' 
says : 

"The laws of the state are only to be regarded as rules of décision in tlie 
courts of the United States wliere the constitution, U'eati es, or statutes of tho 
United States bave net otherwise provided. Wlien the latter speal<a, tSiey 
aie controlling. * * î: There ean l)e no doiibt tliut it is compétent fui' 
congress to déclare the rules of évidence which shall ])vevail in the courts of 
the United States, not atfecting tlie riglits of property ;^and when congress 
luis declared the rules, the state law is silcnt.'' 

I am not unmindful of the décision of Mr. Justice Miller in the 
ease of FLint v. Bd. Coiii'rs, 5 Dill. C. G. 4SI. This case arose in the 
state of Kansas, and the décision is very brief. Tiie question in that 
case was whether the notice and certificates were sutticient. That is 
not the question hère. The learned judge in that case remaries "that 
the act of 1872 is broad enough to sanction the practice, where the 
local régulations do not conflict with any spécial provision of the act 
of congress." This décision was made in the state of Kansas, and, in 
order to understand the import of the same, the laws of Kansas 
should be seen, in order to ascertain whether the point in question 
hère cotild or did arise in the case referred to. By référence to the 
laws of Kansas, (see Revision of 1859, § 135, p. 353,) this section 
provides that "any court of record of this teir'itory, or any judge 
thereof, is authorized to grant a commission to take dépositions 
witliin or without the territory. The commission must be issued to 
a person or persons to be named therein." 

So far, then, as the question now to be determined is concerned, it 
is sufBcient to say that the lawsof Kansas, like the laws of congress, 
provide that a commission to take dépositions must be allowed by 
the court or a judge thereof; and the very point naade hère is that 
the dcdimns potcstntcm must be applied for to the court before it 
could lawfully issue, and tliat the same must name the fierson vrhois 
the commissioner authorized to exécute it, neither of which was dono 
in the case now under considération. It thus appears that the lav*-s 
of Kansas are in exact accord witli the laws of congress, and the 
décision of Justice Miller in no manner confiicts with the views I 
entertaiu upou this subjeet. I hâve extended this opinion beyond 
what I otherwise should hâve done had it not been stated that différ- 
ent judges held différent views upon this subjeet. This denositiou is 
suppressed. 

See Sonetiby v. Keéley, 11 Fed. Eep. 578, and note, 5S0. 
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Bâtes and otliers v. Days. 

{Circuit Court, TV. D. Missouri. July 11, 18S3,) 

1. Untted States ConiiTS— Attaciisient PjîOCBEDiïfGS— Rev. Ht. { 915— Pki- 

OllTTY. 

Undiir thc provision of section 915 of tlie Revised Statutes of the United 
States, a circuit court administers tlse law of the state in which suoh court is 
held regarding attaclunents ; and wlioa property lias been attaolied in a suit iu 
the United States court by the marslial, and the sherilï has levied an attach- 
ment issued from a state court on the goods in the hands of the marshal, the 
pnority of the lien of the attaching creditors is to be deterniinea hy the state 
law. 
2 Same — Propeutt in Hands of JlAUsnAij — Attaciijibnt feom State Cotiets. 

When writs issue from state and fédéral courts against the same property, the 
ofïieer first obtaining posses-sion, on being notified that a state court oliicer lias 
a vvrit against the same property, should be otïered ail reasonable facilitics to 
make a fuU return, and tho ofBcer holding the property should show in his 
return whatevcr was donc by such state otlicer. 
3. Fédéral CooiiTS and State Courts not Foubign Courts, or in HosTiLiTr. 

Fédéral courts and state courts are not foreign courts, or in hostility to each 
otlier, in adminisfering justice between litigaiits. Tho citizen of the state in 
the fédéral court cannot be dcprived of j.ny right lie has in a fédéral court, and 
the citizen of another sfate has the same "claim to a debtor's property in the 
state where lie résides as a résident, but no more. 

At Law. 

TJtjsart é Foster. for Eubey. 

Botsforcl é Williams and.il/r. Carlile, for Hemphill and Bailey. 

Keekel, J. The facts in the case are as foUows : 

Bâtes, a citizen of Kew York, siied Days, a citizen of Maçon City, Maçon 
county, in the state of Missouri, by attacbment on a claim amoiinting to 63,800, 
and the United States marslial, on the twentieth day of March, 1882, under a 
writ, seized a stock of goods, books, notes, and accounts, valued at §12,000, as 
the property of Dtiys. On the day of tlie seizure, one Rubey, a citizen of the 
state of Missouri, as assignée of the Maçon City Savings Bank, sued out an at 
tachment in the state court against Days on a claim of the bank for 83,500, 
and tlie sheriff of Maçon county, to whom tlio writ was directed, undertook to 
levy the attacbment on tlie property seized by and in the actual possession of 
the United States marshal. In his return the sheriff states that lie levied the 
attacbment on the stock of goods of Days, subjoct to the attacbment of Bâtes 
in the tJniled States court, and that he notified tiie marshal of the attachaient 
and levy, and tliat he suinnioned him as garnishee. Sorae days after the 
levy by the sheritï, Hemphill and Bailey, two non-residents of the state 
of Missouri, sued ont an attacbment each against Days in tliis court, and the 
United States marshal levied the saine on the goods which lie liad seized on 
tbe attachmerit of Bâtes. The property attached was sold under an order of 
tins court, and about SS,000 realized. The tirst attacbment of Bâtes, amount- 
ing, with costs, to about 81,000, bas been paid. There reuiains in the regis- 
tiT of tlie court the balance of proceeds, wliich is claimed by Kubey under bis 
attacbment, and by Iletupliill and Bailey on their attachments. ïliese adverse 
cluims aie the matter in coiitroversy. 

The difficulty grows out of the constrnction of the aet of congress 
regarding attachments, and the application of its provisions to the . 
Ëtate laws on the same subject. The hiws of Missotui malje provis- 
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ion for two or more attachments issuing out of the same or co-ordi- 
nate courts in the state, but are silent as to attachments in United 
States courts. Eubey, assuming that the state .« tachment laws pre- 
vailed in them, heretofore moved this court for an order directing a 
transt'er of the cases from this to the state court, co hâve them deter- 
mined under the state law. This application was deuied, because 
non-resident3 of the state are entitled to liave their controversies de- 
termined in tbe fédérai courts. Eubey thereupon applied to be made 
a party to the proceedings in this court, so as to enable him to assert 
bis rfghts. Leave was granted. Hemphili and Bailey, though later 
than Kubey in time with their attachments, yet claim the proceeds in 
controversy, because they say Eubey bas no standing in this court. 
This dépends upon the construction given to the fédéral and state 
attachment laws. And first of the provisions of the fédéral statuts: 
Section 91.5 provides: "In common-law cases in the circuit and 
district courts the plaintiff shall be entitled to simdar remédies by 
attachment or otiier process against the property of défendant which 
are now provided by the laws of the state in wliieh such court is held 
for the courts thereof." Ail other provisions regardin g attachments, 
iound in the United States Statutes, pertain to exceptions or limita- 
tions, or look to the effective enforcement of state attachment laws. 
The remédies in the United States courts, under the provisions cited, 
are to be similar to those provided for the courts of the state. What 
are the remédies provided by the laws of the state of Bîissouri in 
cases such as the présent? Section 447 of the Statutes of Missouri 
is as foUows : 

" Wliere Uie same property is attaclierl in several actions by différent plain- 
tiffs ïiguinst the saine défendant, tlie couvt niay setcle and détermine ail con- 
troversies wlùcli may arise between any of tlie plaintiffs in relation to tUe 
propei-ty, and the priority, validity, gooJ faitli, and effeot of the différent at- 
tachments, and P-iay dissolve any attaeliment, partially or wliol'y, or post- 
pone it toanother, or niaise such order in tlie premises as right and justice 
may require." 

If the writs issue from différent courts of co-ordinate jurisdiction, 
such controversies shall be determined by that court in which the 
first writ of attachment was issued. 

Under the provisions of the laws of the United States cited, this 
court administers the laws of the state of Missouri regarding attach- 
ments. That law, as is shown in the provision cited, lias amply pro- 
vided for the case in hand, wliich requires the détermination of the 
property between Eubey, Hemphili, and Bailey. That Eubey, with 
his attachment in the state court, was prior in time to Hemphili and 
Bailey, is not disputed. But it is said that Days' property was in 
the hands of the United States marslial, — in other words, in thehands 
of the law, — and therefore could not be attached. This is true, if, by 
attaching in a case like this, is meant the actual seizing of possession 
of the property and the taking it out of the hands of the officer. In 
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tliîs case sucli seizure was unnecessary, for the property, as stated, 
Vi-as in tlie hands of the law. Yet something indicating the assertion 
of this right must be done by Eubey in order to entitle him to a lien 
or claim on the property and give him standing in this court. Eu- 
bey being a citizen of the state of Missouri, could not sue Pays in 
the fédéral court, because both were citizens of the same state. 
He was remediless unless the courts of the state afïorded him re- 
dress. ïhe attachment law did this, and upon suin.c; out the 
writ and causing the same to be levied, and notifying the United 
States marshal, as he did, it gave him a lien on tlie surplus and a 
standing in this court such as enabled him to assert his rights, which 
he did in due time. ïhough the marshal's return siiows that he 
made additional levies in the Hemphill and Bailey cases on the same 
goods he had seized under the attachmenit in favor of Bâtes, yet it ia 
apprehended that if he had returned the second and third, — the Hemp- 
hill and Bailey writs, — with the indorsement that since the seizure 
under the Bâtes attachment additional writs of Hemphill and Bai- 
ley against the same property had come into his hands, and that he 
held the property subject to thèse several attachments, such a return 
would undoubtedly hâve been good. The executive ofiicers of courts 
should understand that when writs issue from state and fédéral 
courts against the same property, the officer first obtaining posses- 
sion, on being notified that a state court ofScer, as in this ease, bas 
a writ against the same property, ail reasonable facilities should be 
offered such officer to make a fuU return, and the officer holding the 
propert3- should show in his return whatever was done by such state 
court officer. Fédéral and state courts are not foreign courts, or in 
hostility to each other, in administering justice between litigants. 
The citizen of the state in the fédéral court is as much in his own 
court as in the courts of the state. The rights he has he cannot be 
deprived of in a fédéral court. The citizen of anothcr state has the 
same claim to a debtor's property in the state of Missouri as a rési- 
dent, but no more. In the case before the court, Rubey, being prior 
in time with his attachment to Hemphill and Bailey, is prior in 
right. 

Attachments of state courts are valid and binding in fédéral courts, 
and tl;eir priorities are to be aseertained under the laws of the state, 
■«■hère no fédéral law interfères. 

It might well be that the levy, as shown by the return of the sher- 
iff, is good under the fifth subdivision of section 418 of the statute of 
Missouri, which provides "that when goods and chattels. money or 
évidences of debt, are to be attached, the officers shall take the same 
and keep them in his custody, if accessible; and if not accessible, he 
shall déclare to the person in possession thereof that he attaches the 
same in his hands, and summon such person as garuishee." No stress, 
however, is laid on this provision pre^^erring the placing of the décis- 
ion on the broader view of the law as stated. 
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The authoritîes cited for the non-resident claimants as to the ne- 
cessity of an actnal seizure to make a valid levy, and the want of 
such, as well as the insuâiciency and illegality of garnishing an ofS- 
«er, are not in point. The property being once in the possession of 
the law, the court détermines the rights of the parties before it hav- 
ing claims thereto. The judgment is in favor of Eubey ïor the bal- 
ance in the registry of the court. 



Upon motion for rehearing in the above cause, McCeary, J., de- 
livered the following opinion : 

Section 447 of the Eevised Statutes of Missouri makes careful 
provision for the adjustment of ail questions growing out of the levy 
of several writs of attachment issued from the same or from différent 
courts upon the same property. The question hère is, does it apply 
to a case where some of the writs issue from a state court and others 
from a fédéral court? I am clearly of the opinion that it does. The 
United States has no attachment law of its own, but its courts are 
required to administer the remédies by attachment which are pro- 
vided by the law of the state in which such courts are held. Eev. 
St. § 915. 

We must administer the attachment laws of the state as we ûwà 
them, and so as to afford to suitors in the fédéral courts the same 
remédies alîorded to suitors in the state courts; neither more nor 
less. To esclude the section above named from the attachment law 
of Missouri, which we are to enforce in the fédéral courts within that 
state, would be to favor the non-resident créditer, who can sue in this 
forum, by giving him an unfair advantage over the résident cr«ditor 
who must sue in the state court, and who must, of course, abide by 
that statute. It may be true, as coutended by connsèi for plaintiffs, 
that there are difSculties in the way of the enforcement of this stat- 
nte in the fédéral courts; but they are not insurmoiintable. If they 
were, the resuit would probably be to deprive this court of iurisdiction 
in attachment cases. If this court cannot administer the remédies 
by attachment according to the statute of the state, and afford to 
suitors ail the remédies provided bj' those statutes, it may be doubt- 
ful, to say the least, whether it ought to entertain a suit by attach- 
ment at ail. 

The provisions of the attachment law of Missouri providing a mode 
whereby questions of priority may be determined in such a ease as this, 
are an important part of the state law upon the subject of attach- 
ment, and it seems to me th-nt this court should administer the whole 
statute, and not a part onh'.' 

The other question prosented relates to the snfifîciency of the levy 
made by the sheriff uuder tbe writ of attachment issued L:om the 
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«tate coiirl. Upon this subjeet I am satisfied to abide by the reason- 
ing of the disfirict judge in his opinion hereia upon the former hear- 
ing, fortified and supported as it is by the ruling of the suprême 
court commission and the suprême court of Missouri, in the precisely 
analogous case of Patterson v. Stephenson, April term, 1883. 
The motion for rehearing is accordingly overruled 



The prnctlce is not for the circuit court 3nd?e to hear motions in cnses de- 
termined by the district .ludge whcii sitting in the circuit court, exceiJt at the 
request of "the district judge, which was ruade iu this case. 



Baltimore & 0. K. Co. v. Allen, Auditor, etc., and otliers. 

Jircuit Court, W. D. Virginia. 3îay 15, 1SS3.) 
Knjoining CoijyECTioN op TAXES — FoREioN CoTjronATioN — JunrsDiCTiON OF Crn- 

CDIT CotTKT — TeXDEK OF CoUPONS OP BOXDS OF StATE OF VlUQlNIA — AOTâ OF 

Marcii 30, 1871 ; Jakuaut U, 1SS2, and Januaiiy 2G, lfcS2. 

On the tliirtieth of March, 1S71, the state of Virginia passed a funding act, 
autliorizing coupons, eut from lier Consolidated bonds, to be receivable in pay- 
ment of ail dues to the state. On the lourteenth of January, lt82, she pas.sed 
an act reciting thnt raany spurious coupons were in existence, and requiring 
the validity of ail coupons offered in payment of public dues to be testcd by a 
specitied procetding in court. This latter act was pronounced by the United 
States suprême court at its last term in Antoni v. Granlioïc, 2 Sup. Ct. Kep. 
91, to be constitutional and an ample rcmedj- for the coiipon-holder. On tlie 
twentj'-sixth of Januar3-, 1882, Virginia passed another act, providing that iu 
ail compulsory collections of taxes tlie collecting ofiiccr shouîd reçoive only 
gold, silver, or national currenc}' for tlie taxes, but also providing a mctiiod 
by which the tax-payer might pày in coupons to the state treasurer, after the 
validity of the coup'ons had boeh tcsted hy a court procoeding defined, and 
thereupon receive back from the treasurer the amount of moue}- which had 
been coliected from him, the tax-collector. Tiiis last act 13 identical, in prin- 
cipîeand provisions, with the act of the state of Tennessee; wliicliwas reviewed 
by the United States suprême court in Tennessee t. ,^need, 9G U. S. tj9, and pro- 
nounced constitutional, and to be an ample remed}- for the conpon-holder. 
The Baltimore & Ohio lîailroad Company, a corporation of Jlaryland, oper- 
ating certain roads in Virginia, disregarding the acts of January 14, lSc2, and 
of January 26, lbS2, tenùcred the amount of taxes due to the state of Vir- 
ginia in coupons of the bonds of the state, issued under the act of 3!arch 30, 
1871, "receivable at and after maturity for ail taxes and debts, dues and de- 
mands, due the state," which the authorities refused to reçoive; and haviag 
assessed 30 per cent, in addition after 60 daj-s, and seized the property of the 
railroad company, tbreatened to sell the same for the amount of taxes andpen- 
alty, whereupon the company applied to the circuit court of the United States 
for an injunction. Held, that the coupons tendered must be received in pay- 
ment of the taxes; that the penalty was improperly assessed; and that the 
railroad company were entitled to an injunction to restrain the state authori- 
ities from selling their property. 

HuGiiES, J., dissents. 

In Equity. On motion for a preh'minary injunction. 

The railroad which reachea from the border of Virginia beyond 
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Winchester to Staunton is owned by four several conipanies, but ifc 
is operated by the Baltimore & Ohio Eailroad Company, tlie com- 
plainant in this cause. The part between the state border and 
Winchester is owned by the Winchester & Potomac Company; that 
between Winchester and Strasburg is owned by the Winchester & 
Strasburg Company; and that between Strasburg and Harrisonburg, 
by the Virgmia Midland Company. Thèse three roads are under 
lease to the complainant. The road between Harrisonburg and 
Slaunton is owned by the Valley Eailroad Company, and is of nrated 
by the complainant. The four roads are operated practically as one 
iine by the complainant; none but its own locomotives, cars, a«d 
trains being used upon them, and the complainant having the exclu- 
sive control of t-lie running of the ti-ains in ail the business whieh is 
<!ondHe*^ed. Thèse roads are ail leased by tho complainant except 
the Valley Railroa-d, which seems to bave a contraet by which it has 
reserved tlie privilège of employing its own dépôt agents to coUect 
freights, and its own conductors on passenger trains to collect tickets 
and fares; but the conductoi's are employés of the complainnnt for 
perfonning the same duties over the entire Une. AU four of the roads 
hâve ns a comraon treasurer, W. H. Ijams, who résides in Baltimore, 
and has bis office in Baltimore. 

The^e raiiroads wore assessed for s'ate taxes in December, 1882, 
by the board of public works of Virginia, in pursuanee of section 20 
of ciiapter 118 of the Acts of 1881-2, p. 506. That section, after 
reqniring certain annual reports from railroad companies, provides 
as follows in regard to raiiroads: 

"Upon tlie re 'ftipt of every such report, it sliall be tlie diity of the auditor 
of public iicciiuiita to lay tliesiime beforethe bo^iril of public works, who shall 
* * * proceeil to ascertain ami ass?ss the vahieof ti.e propjrtj' so rjporiocl, 
upon tlie bcst and niost reliable information that can be procurod, and to this 
end shall be enipowercd," etc. "A cerlilied copy of the assessment, wheu 
niadt;, sliall be iniinediately forwarded by tlie seiretary of the board to the 
président or oLlier ptoper oiBcer of every railroad * * * comp:iny so as- 
sessed, wliose dnty it sliall be to pay into the treasnry of the state, withiji 
sixty davs after the receipt theicof, the tax whicli may be imposed thereon by 
law. A Company failincr to * * * pay the tax assessed iipon its property 
slKtU be im.iiediately assessed, under tlie "direction of the auditiu- of public 
aocounts, by aiiy person appointed by him for the piu'pose, rating the value 
of thcir n-âl estate and rolling stock at 820,000 p!'r mile, and a tax shall at 
onoe be levied on such value at the annual rate of forty cents on the liundred 
dollars." 

The amonnt of the assessroont made under tlie first provision of 
this law wiis based on a valuation of Çlo.OOO a mile, and was, for 
Uie three leased roads, §4,818.12, and for the Valley road $1,593.0-1, 
making a total of $6,411.16. Notice was given, during the first week 
in December, to W. H. Ijams, treasurer, in Baltimore, of this assess- 
ment. This notice was repeated during the week which commenced 
on ihe Cheeutfa of January, 1883. ïbe taxes so notified to be due 
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were not paid within 60 days after the notices were sent. On this 
failure of payment the auditor of public aocounts again assessed tliese 
roads, in accordance with the secon l provision of the law above 
cited, "rating their real estate and rolling stockât $20,000 per mile." 
This second assessinent, of course, added 33J per cent, to the former 
one. In pursuauce of the same provision of the law, John E. Ham- 
ilton, treasurer of the county of Augusta, "appointed by the auditor 
for the purpose," proeeeded to make a levy for the several amoants 
of tax thus assessed by tlie auditor on the following property of the 
complainant, viz. : On 22 freight cars at Winchester; on 1 engine 
and 15 freight cars at Harrisonburg; and on 24 freight cars at Staun- 
ton. He also levied on an iron safe ami some furniture of the Val- 
ley Company at Staunton, which was ail the personalty of th it Com- 
pany which oould be found. The levies at Staunton and Winches- 
ter were made on the twenty-tliird of March, and that at Harrison- 
burg on the twenty-fourth of March last. 

On the sixteenth of March, 1883, agents of the complainant had 
appeared at Richmond and tondored tax-receivable coupons of inter- 
est, alieged to hâve been eut from bonds issued by the state of Vir- 
ginia, in payment of tbe several amounts of taxes due under the first 
assessment tl)at has bacn described. The tendor was made first to 
the cashier of a bMnk having depos^t3of the state under a warrant of 
th'3 treasurer authorizing the bank to receive the amounts of money 
due for taxes, and was rvifused. It was then made to the treasurer 
and the auditor of the state successively, who each refused ihe 
coupons. Tlie agents did not tenrlcr the taxes in gold, silver, United 
'States treasury notes, or national bank notes, which are required to 
be paid in the discharge of taxes by the act of January 26, 1882, 
(chapter 41, § 1, p. 37, Acts 1881-2,) nor did they deliver, or offer 
to deliver, the coupons for vérification, as required by the act of Jan- 
uary 14, 1882, (chapter 7, p. 10, of the same volume.) 

Complainant now brlngs this bill into this court, in which S. Brown 
Allen, as auditor of publie accounts of Virginia; David E. Keveley, 
as treasurer of Virginia; and John E. Hamilton, as treasurer, residnig 
at Staunton, who is treasurer of the county of Augi'sta, are made tbe 
parties défendant. 

The bill recites certain acts of the gênerai assembly of Virginia 
«leclaring that coupons of interest, auch as those tendered by com- 
plainant, shall be receivable in discharge of ail taxes and dues to the 
state; avers the tender of coupons made on the sixteenth day of 
March, which coupons are now brought into this court; and complâins 
among other things of the seizure of its cars and an engine by Ha.n- 
dton, the défendant; of irréparable injury sustained; of cloud upon 
title resulting from illégal levy; of threatened multiplicity of suits; 
of obstruction in the performance of its duties to ihe public as a com- 
mon carrier; and of the penalty inflicted upon it by the second assess- 
ment. The bill prays that the said Hamilton may be forever enjoined 
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from fiirther proceeding under.the levies lie lias made; that the court 
will decree that tlie taxes first assessed were, by the tender of the cou- 
pons and by the bringing them now into this court, paid off and dis- 
charged; and that the second assessment and the levies made under it 
•were nuU and void. On the filing of the bill a motion was made by 
complainant for a preliminary order enjoining further proceedings un- 
der the second assessment, and enjoining the sale of the property lovied 
upon. It is that motion which the court has now to deal with. 

Hngh W. Sheffey, A, IL Pendlcton, and W. B. Compton, for com- 
plainant. 

Frank S. Blair, At\y. Geii., for défendants. 

Bond, J. ïhe facts in this case, as shown by the affidavits and 
proofs filed, are few. The complainant is the Baltimore & Ohio 
Eailroad Company, a corporation of Maryland, which opérâtes cer- 
tain roads in Virginia. Thèse roads were duly assessed. for taxes by 
the slate oiSeers to the amount of $6,411, for which sum the com- 
plainant tendered in paymont coupons of the bonds of the state of 
Virginia issued under the act of j\Iarch oO, 1871, "receivable at and 
after maturity for ail taxes and debts, dues and demands, due the 
state." Not regarding the tender as a légal sottloment of the debt, 
the défendants, as they were required to do by the state law provid- 
mg for the taxation of raiiroads, after fiO days' default, assessed the 
companies 30 per cent, in addition to their real tax as a penalty for 
their default. The défendant Hamilton, as tax eollcetor, has seized 
the propertj' of the complainant, and threatens to sell it for the 
amount of the taxes and the penalty. The bill asks that he may be 
enjoined from so doing; that the tender of the coupons may be re- 
garded as payment or extinguishment of the debt; and that the Com- 
pany may uot be subjected to a penalty for ioing what the act of 
March 30, 1871, contracted with the holder of such coupons he 
might do. 

That the coupons must be received for public taxes, when tendered, 
the suprême court of the United Staies has, at its last terni, emphatic- 
ally decided. Aiitoniy.Green]toiv,2 Sup. Ct. Eep. 91. The laiiguage 
of the court is : "The right of the coupon-holder is to bave bis coupon 
recei%-ed for taxes whea oflfered." The fact hère is that the complain- 
ant tendered coupons, and that they were rejected and the tax iu- 
creased because coupons, and not money, were so offered. It is clear, 
theu, that a right of the coupon-holder bas been denied, according 
to the interprétation of the act of March 30, 1871, by the supx£me 
court. AVhat rémedy has he ? 

In the case of Antonï v. Grcenliow mnndamtis was sought as the 
remedy, but the forms of proceeding in that in Virginia were not 
compliedwith, for the reason that the complainant alleged: they were 
unconstihitional because they impaired the obligation of the contract. 
But the snjjreme court decided that the writ of mandnmus now exist- 
ing in Virginia did not ditïer so much from the remedy existing when 
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the coupons were issued as to impair the obligation of the contract. 
It expressly decidéd, as we hâve seen above, that the right of the cou- 
pon-holder was to hâve thetn received when ofïered; but it also de- 
cidéd that if lie songht by mandamus to compel such receipt, he must 
follow Virginia pi-actico in obtaining that remedy. 

The allégation or claim of this complainant is that it owes no taxes ; 
that the tender of the amonnt in coupons has paid or extinguished 
the debt. It does not ask the coïirt to compel the tax-coUector to do 
any act he refuses to do, but to stop him from doing an unlawful 
thing, namely, from taking property for taxes when noiie are due, 
and from imposing a penalty wbere there is no default; and, surely, 
although the writ of mandamus is altered so as to be useless for the 
purposes of bis case, and the writ of replevin is wholiy abolished in 
Virginia, the suprême court has not decided that the complainant 
has no remedy wbatever. Had such been its décision it would hâve 
declared that the words "was i-eoeivable when offered" meant or 
should read, "was receivable after they had been reduced to judg- 
ment ;" for that is the only form under which, by the writ of manda- 
mus, the receipt of coupons can be compelled in Virginia. 

The complainant allèges that a large part of its rolling stock on 
the taxed roads in Virginia is in custody; that it cannot, while such 
is the case, fuliill its transportation contracts, the non-performance of 
which will subject it to numberless suits for breacb of such contracts, 
lad to the liability of large damages. 

In gênerai the cqsrrts of equity are slow to restrain the collection 
of taxes. They will not do so because the tax is alleged to be void 
or illégal, (92 U. S. 515;) but wbere there will be irréparable dam- 
age, as is plain in this case, and where ail taxes hâve been paid by 
the tender of coupons receivable for taxes and the complainant has 
been subjected to a larger assessment by reason of ils ofïer of tax- 
paying coupons rather than money, — which ofïer the suprême court 
has decided it was its right to make, — I think an injunction ought 
to issue. 

This is not alleged to be a void and illégal tax; it is asserted to be 
a paid one, and paid in the way complainant had a right to pay it. 
The bill does not seek a remedy under any of the methods of prac- 
tice provided by Virginia. It appeals to the équitable jurisdiction of 
the United States courts. The complainant is a non-resident of this 
state.asserting a right which the sapiome court, ïwAntonl v.Greenhow, 
asi understand it, décides that it bas, and a failure to enforce which 
will cause it irréparable damage. The complainant bas no adéquate 
remedy at law. The writ of mandamus is of no avait to it; it has 
paid its debt once and would bave to pay it again to get that rem- 
edy; it cannot get its goods back from the purchaser by replevin, for 
there is no such action in Virginia; it cannot sue the tax-collector 
for trespass, for since the institution of the suit of Antoni v. Green- 
hoic this State bas by law forbidden it to do so. Altogelher, it seems 
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to me the complainant would be remediless and its "right" a delu- 
sion, did not a court of equity listen to it. 

The argument of the attorney gênerai that this action is not within 
tbe jurisdiction of this coirrt, because h is, in fact, a suit against the 
State, which does not permit itself to be sued, does not seem to me 
to be Sound. From the case of 9 Wheat., Bank v. Osborn, down to 
The Arliitgton Case, 1 Sup. Ct. Rep. 240, recently decided, this form 
of action has been sustained by the suprême court in proper cases. 

You may not sue the state unless slie contents; and if she be an 
indispensable party not consentiug, you eau maintain no action at 
ail. But she is not a necessary party, aad the complainant hère 
eau prevent his anticipated wrong and irréparable damage, by re- 
straining the party who is about to commit it, without joining 
the state. Litchfield v. Co. Ilainilton, 101 U. S. 781, note; Bclknap 
V. Belknip, 2 Johns. Ch. 4G3. Nor does the fact that the state 
has provided a remedy for the comj)hiiuant deprive him of any 
other that exists. The complainant is a non-resident of Virginia. 
His citizenship entitles him to apply to the United States courts for 
the exercise of their équitable jurisdiction in a proper case. That 
équitable jurisdiction was not derived from, the states, but from the 
constitution of the United States, and remains the same, no matter 
what laws are passed by the states respecting légal remédies or 'orms 
of procédure. This is the proper forum of the non-resident citizen, 
and he is not deprived of his rights in it by the passage of any act 
by the législature of Virginia respecting suits at law against the tax- 
collectors of the state. We hâve hère a non-resident citizen. He 
sceivs équitable relief against a tax-collector who is about to do an 
act which, if this prima facle case maJe in the bUl can be main- 
tained, will do it irréparable damage, in violation o*" che con.stitution 
of the United States. Tliis jurisdiction has been exercised many 
times by the United States courts in like cases, and, in my judgment, 
the prayer of the bill should be granted and the pretiminary injunc- 
tion issued as prayed, and it will be so oniered. 

My brother, the district judge, does not coucur, and files a sepa- 
rate opinion. 

HoGHES, J., âUsenting. This is a suit against the state of Virginia, 
brouglit in a forum in which she has not consented to be sued in the 
manner cliosen by this complainant. A suit against tbe pubiic officers 
of a state, as snch, seeking to control the funds of the state in theix cus- 
tody, or to "compel them to do acts which constitute a performance 
of its contract by the state," is a suit against the state itself. It ifi 
useless to cite authorities on tliis point. SufHce it to refer to the 
cases of Louisiana v. Jumel, 2 Sup. Ct. Rep. 128 ; Elliott v. Wiltz, là. 
128; and Antoni v. Greenhoio, Id. 91, decided by the United States su- 
prême court at the term just ended. This suit is brought, therefore, 
in apparent violation of the eleventh amendment of the national con- 
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stitution, -wliich provides that "tlie judicial power of the United States 
shaîl net bci constrned to extend to «,ny suit in low or equity com- 
menced or prosecuted against one of the United States by citizens of 
anotber state." It is true that the gravaman.oi tins suit is the al- 
légation that the state, by the action of her oiBcers, the défendants, 
and by the laws under which they acted, has violated that provision 
of the national constitution (article 1, § 10, cl. I) which déclares that 
"no state shall pass any law impairing the obligation of contracts." 
But this provision was part of the original constitution, (article 3, § 
2, cl. 1,) u'hieh declared that "the ^"udiciai power of the United States 
should extend to controversies between a state and citizens of another 
state;" a clause that was held, in Chisholm v. Georgia, 2 Dali. 419, to 
empower the citizen of another state to sue a state of the Union with- 
out its consent in a fédéral court. It was to correet this evil that the 
eleventh amendment of the national constitution was adopted, and it 
is, or ought to be, obvions law that unless a state grants the right to 
be thus sued the right has ceased to exist; and that, if she grants it, 
the right can only be exercised in the manner in respect to which it 
shal) hâve been granted. The eleventh amendment gives the state 
entire control of the remedy, so far as it concerns a fédéral court, 
which it may grant or withhoîd at its sovereign pîeasure, and this 
power over the remedy being granted by the eleventh amendment, 
exists in full force; the clause of the original constitution, forbidding 
the impairmont of contracts, to the contrary notwithstanding. The 
state of Virginia has not granted the right to be sued in the fédéral 
courts upon her contracts, except as to a remedy at law to be mentione J 
in the sequel; and therefore this court would seem to hâve no jurisdic- 
tion of the présent cause, which is a suit in equity. 

It is true that the suprême court of the tJnited States, in The Ar- 
linqton Case, cited by complainant's counsel, — U. S. v. Lee, liJQ 
U.'S. 196, rS. G. 1 Sup. Ct. Eep. 240,J— affirming this court in 
S. C. 3 Hughes, 37, held that the United States raight be sued in the 
persons of its officers, under circumstances which the court was care- 
ful to defiue. But in explanation of this ruling two things may be 
said, to-wit: Fust, ihe eleventh amendment does not forbid a suit 
agaiust the United States; and, second, the national constitution pro- 
vides, in amendment fifth, that "no person shall be deprived of life, 
liberty, or property without due process of law; nor shall private 
property be taken for public use without just compensation." Tlie 
immunity of the United States from suit is that which inheres in 
sovereign power, as shown with such transcendent abilitv by Lord 
SojiERS in The Bunkers' Case, 5 Mod. 29-62. This power would 
bave been absolute, except for this controlltng and qualifying pro- 
vision of the fifth amendment. In the cas'' oi the U. S. v. Lee 
prope ty had been taken without just compensation, and the im- 
munity of the United S.ates from suit had, of necessity, to be quali- 
T.17,no.3-12 
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fied in pursuance of this express inhibition of the constitution as 
amended; and so the suit of the dispossessed owner of Arlington was 
entertained. 

But neither this provision of the national constitution, nor this in- 
her jnt attribute of sovereignty, applies in the case at bar. The im- 
munity of states frora suit in the fédéral courts is an express consti- 
tutional canon; and the sale of private property for public taxes is 
not an appropriation of property without just compensation, or with- 
out due process of law. Whether, therefore, as to such appropriations 
or as to contracts, it is plain that the states hâve immunity from suit 
in United States courts under the eleventh amendment, and this suit 
does not lie. Nor can it be su^tained on other grounds. 

Injunctions to restrain the collection of public taxes are contrary 
to public policy. In granting them the judical department of gov- 
ernment brings itself into confiict with the executive in the discharge 
of one of its most important functions, and violâtes that comity which 
should be observed between departments essentially distinct and in- 
dependent in their respective powers and duties. The législature of 
Virginia very jealously prohibits the state courts from granting in- 
junctions in restraint of the collection of state taxes; andcongress, in 
section 3224- of the Eevised Statutes of the United States, forbids, in 
sweeping terms, "any suit" for enjoining the assessment or collection 
of "any" rederal tax from being maintained in "any court." 

When, iherefore, a fédéral court, evading both t'aese inhibitions, 
impliedly binding on it, assumes to enjoin a state in the collection of 
her public taxes, unless impelled bj' the most exigent circumstances 
and justiiied by the most cogent reasons, it transcends its proper 
sphère of jurisdiction, violâtes comity, and commits a trespass upon 
the most vital rights of the states. The suprême court of the United 
States has repeatedly condemned suoh proceedings, more especially 
in cases similar to the one at bar. State Railroad Tax Cases, 92 U. 
S. 613-617; Dows v. Chicago, 11 Wall. 108 ; Haniteicinkle v. George- 
tow:i, 15 Wall. 547. 

Siuec the tweuty-ninth of March last, for a period of more than 
six wecks, this court has stood between the state of Virginia and the 
collection of an important part of her public revenues One of the 
proceedings in which she interfered, viz., the suit which was com- 
menoed in replevin, was found to be unauthorized by law, and the 
court abandoned it after two weeks of obstruction. Thereupon the 
présent proceeding was instituted, which has been pending since the 
sixteenth of April. Complainant's couusel endeavor to justify it on 
varions grounds ; some of them merely technical and nominal, 
others more deserving of serions considération. 

I will consider the more serions grounds of complaint set out in 
tlie hill. But, before dealing with them, I will first mention an oh- 
»iac!e in the wa}- of this proceeding which constitutes a formidable 
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/ ar fo tlie relief sought. luterference by a court of equity with tbe , 
collection of taxes is always discouraged because of tbe inabilitj of 
tbe cbancery court to afford complète relief in tbe promises. It lias 
no power to correct errors and repair mistakes in assessmeuts; that 
being distinctly and exclusively a fnnction of the executive. It bas 
no jurisdiction to set tbe taxing machinery of tbe government in 
motion for tbe purpose of maldng. levy and enforcing a légal tax in 
tbe event of tbe tax complained of being found to be illégal or un- 
constitutional. It is powerless to apportion a tax — ratifying tbe 
part tbat is légal and nullifying tbe part tbat is illégal. It bas 
no power to make a new assessment or direct its collection by the 
proper officer. It can obstruct, but it is bopelessly impotent to 
accomplish what is rigbtful to be done; and a court whicb bas power 
merely to obstruct is always slow to proceed at ail. There could not 
be a more striking illustration of tbe imbecility of this court in sucli 
a cause as tbe présent one for any but an obstructive purpose, tbaî.\ 
was given tbe otber day by tbe production at bar and proffer to th» 
court of the coupons and silver tbat bad been tendered by complain 
ant for tbese taxes. How could we know whicb of tbe coupons were 
spurious and wbich were genuine; and, as to the former, how could 
we consent to become tbe depositaries of contraband debentures. 
Tbat some of tbe coupons are spurious is certitîed by tbe législature 
of Virginia in the récitals of tbe act of February 14, 1882, entitled 
an act to ascertain and déclare Virginia's share of the public debt. 

Suppose we assume jurisdiction of this suit, and also of others 
pending bere, in wbich jurisdiction is claimed for us in ail coupon 
cases wbatever, under section 1979 of tbe Eevised Statutes, and 
under chapter 137 of tbe Supplément to tbe Eevised Statutes, — tbe 
court would become tbe depository of hundreds of thousands of dol- 
lars in nominal value of tbese coupons, with no authority to do any- 
thing with tbem, and no jurisdiction to administer complète justice 
between tbe state of Virginia and tbe owners of tbem. Tbe court 
sbould be slow to enter upon a proceeding wbich can end in no sound 
and perfect judicial resuit. 

Passing from this obstacle to tbat complaint of tbe bili on wbicb 
eounsel lay tbe greatest stress, complainant avers that it bad a rigbt, 
under former laws of Virginia wbich embodied contracts with ber 
creditors, to pay the taxes now under considération in sucb coupons 
of interest as were tendered in this case, and tbat it was prevented 
from doing so by tbe observance on tbe part of tbe state's revenue 
oiScers of tbe provisions of tbe act of assembly of Virginia, passed 
January 26, 1882, (Acts Assem. 1S81-82, c. 41, p. 37,) wbicb allow 
payment in gold, silver, and treasury and bank notes only. Com- 
plainant dénies the constitutiouality of tbat act, and therefore prays 
tbat the ofïïcei-s seeking to coUect taxes under it may be enjoined 
frpm so. doing. Tbe hearing of the présent motion ior .a preliminary 
lUjUnction, based as it is on tbe question of tbe constitutiouality of 
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this aet, is therefore équivalent to a final hearing on the merits ol 
tbe bill. 

The act of January 26, 1882, now assailed, is auxiliary to that of 
January 14, 1882, (Acts 1881-82, c. 7, pp. 10, 11, 12,) and must 
be considered in connection with it. The suprême court of the 
United States, in the case of Antoni y. Greenhow, has decided the act 
of January 14th to be constitutional, and has but a few days ago 
refused a rehearing of that case. We hâve, therefore, some firna 
ground to stand on. In order to a comparison of tbem, I vrill set 
out the substance of each of thèse acts. The suprême court de- 
Bcribed the act of January 14th as f oUows : 

"Sections 1, 2, and 3 of the act of 1832 provide, in subslance, that if cou- 
pons are teiiilereil in paymeut of taxes the collector sliall take and leceipt for 
thein for the purposes of identificatioa and verilication. IIo shall tlien require 
payment of the taxes in moiiey, and after marking the coupons witli the 
initiais of tlie naine of the ovvner, shall deliver tlieni to tUe judge of tlie 
county court of the county, or hustiugs court of the city, where the taxes are 
payable. The tax-payer inay theu Ole Iiis pétition in tlie county or liustiiigs 
court against the coinmonvvealtli to hâve a jury iinpaneled to try whetlier the 
coupons are- geiiuine, légal coupons, whicli are legally receivable for taxes, 
dehts, and deiuands. ïhe cominouwealth may be broiiglit iiito court by serv- 
ice of a suininous on the coiniaoïuvealtli's attoniey. Upon this pétition an 
issue and trial by jury is to be liad, with ample privilèges to ail parties of ex- 
ception and appeal. If the suit is finally decided in favor of tlie tax-payer, 
he is to hâve the amonnt paid by hira for the taxes refunded out of the flrst 
money in the treasury, in préférence to ail other claiius." 

Of thèse clauses of the act thus set out in substance by itself the 
suprême court spoke -when it said : 

"A remedy which is ample for the enforcement of the payment of tne 
money [which the act provides shall be refunded to the coupon-holder by the 
State treasurer] is ample for ail the purposes of the coutiact. ïhat, we 
tliink, is given by the act of 1882 in both forins of proceediiig." 

Thuswe bave the distinct and irréversible décision oî the suprême 
court of the United States that the remedy of the coupon-holder 
afïorded by the first three sections of the act of January 14, 1882, 
is adéquate, and that those three sections are ample to discharge the 
constitutional obligation of the state in respect to the remedy sup- 
plied to tbe coupon-holder. We come, therefore, to the act of Janu- 
ary 26, 1882, whose substance I will state. That act, after requiring 
that nothing but gold, silver, United States treasury notes, or national 
bank notes, shall be received for taxes, goes on to provide that "in 
ali cases in which an ofHcer shall take any steps for the collection of 
revenue claimed to be due the state from any citizen or tax-payer," 
such person, if he conceives the same to be unjust or illégal, or to be 
unconstitutional, etc., may pay the same under protest, and, on such 
payment, tbe ofiicer collecting the same shall pay such revenues into 
the state treasury, giving notice to the treasurer that the same was 
paid under protest. It gives the protesting tax-payer leave, within 
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30 days after such payment imder protest, to sue tlie collecting offi- 
cer for the amount which had been paid, iu "tlie court iiaving juris- 
diction of the parties and amounts." 

If, in such suit, it be determined tbat tho money was, for any rea- 
son going to the merits, wrongfully paid, and ought to be refunded, 
it pro vides that the court shall so certify of record, arid that the 
auditor of public accounts shall issue his warrant for the amount, 
and that such warrant shall hâve préférence of pajment over other 
claims upon the treasury, except such as hâve priority by constitu- 
tional requirement. It pi-ovides that this shall be the only remedy 
"in any case of the collection of revenue, or tiie atte-mpt to collect 
revenue illegally, or the attempt to collect revenue in fuiids only re- 
ceivable [meaning in such fuiids on'y ns are receivable] by said ofS- 
cers under this law, the same being other than, and différent funds 
than, the tax-payer may teader or elaira the right to pay." It takes 
away from the tax-payer the remedy by injnnction, supcr^iedca^, man- 
d'inms, prohibition, and ail çther remedy than that of suing the tax- 
collector as provided by this act. Observe that the clause just re- 
cited refers only to what occurs in cases of the compidsori/ collection 
of revenue under the act of January 26th, and does not refer to what 
occurs in cases where the tax-payer cornes voluntarily forward to 
pay, as contemplated by the act of January 14th. 

The act goes on to make it misdemeanor, pnnishable criminally, 
for the collecting officer to receive other funds than gold, etc. After 
some immaterial provisions, the act iinally provides that no officer 
shall be subjected to any other suit than the one itself provides for 
any refusai on his part to accept payment of taxes in funds not au- 
thorized to be received by the act. 

It is to be observed that this act cornes into opération only where 
the tax-payer "stands passive," and puts the state to the neeessity 
of "taking steps for the collection of taxes due." It then forbids the 
recfiipt of coupons in payment, requires payment in gold, etc., and 
allows the eoupon-holder, after paying taxes in gold or other money, 
to sue the collector for the return of the money paid him. As before 
said, it aliows him to pay under protest, and requires the collecting 
officer to notify the state treasurer of the protest. The suit may be 
broiight in a state court; or, if proper circumstances of jurisdiction 
exist, it ma}' be brought in a fédéral court; and the court may pass 
upou the validity of the tender of co oons, witU référence «ither to 
tiie constitutionality of the act in forbidding the réception of them, 
or to the genuiiieueis or spuriousness of the coupons tfiidered, or 
with référence to any other question going to the merits. 

The fundamental error of complainant's counsel consists in assum- 
ing that this act of January iJGth repeals that of January 14th. It 
evidently does not do so in terms, but counsel insist that it does so 
by implication. On the contrary, I thiak that by necessary implica- 
tion there is no repeal. TUe act of January 14th provides a means 
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of availing of coupons in payment or taxes for "any tax -payer," 
"whenever he shall tender" to the proper coilector "coupons detached. 
from bonds of the commonwealth." This applies toevery tax-payer. 
It grants him the remedy given by sections 1, 2, and 3, "whenever 
he shall tender" his coupons. He may make this tender at any time 
before "steps are taken" to collect his taxes eoereively. He may 
make it after such "steps hâve been taken;" after he has brought 
suit against the collecting officer; and after the court in which he 
thuB sues has passed favorably upon it. 

On the other hand, the act of January 26th applies only to cases 
in which a coilector of taxes lias "taken steps" for their compulsory 
collection. The earlier act applies to voluntary tax-payers. The 
latter act applies only where the tax-payer has failed to avait of the 
remedy given by the earlier, and has slept upon, his duty as to taxes 
until aroused by a levy upon his property for them. The act of Jan- 
uary .14th covers cases ■where the tax-payer liolds out his hands to 
pay the state. The act of January 26th covers cases where the state 
reaches forth her hand to collect from the tax-payer the tax which 
he neglects to pay. So far from conflicting with each other, thèse 
statutes go hand in hand, and are not only consistent, but mutually 
assistant. The tax-payer who schemes for time and delay may, as 
complainant's counsel express it, "stand passive" until the collect- 
ing officer approaches with his warrant of distraint. Aroused and 
coming forward, then, the tax-payer may pay in money under protest, 
and at once sue the officer for refusing coupons. If he succeed in 
his suit, he will get back his money from the state treasurer, and still 
avait himself of his rights under the act of January 14th, for his 
taxes will still remain unpaid. 

The act of January 26th does not, as complainant's counsel assert, 
take away "ail remédies" from the tax-payers against whom "steps 
hâve been" taken for compulsory collection. It only takes away 
injunction, mandamus, and the ordinary common-law remédies. It 
leaves the right to pétition under the earlier act, which the suprême 
court décides to be ample in its provisions for the enforcement of the 
tax-payers' rights in respect to the coupons; and it leaves the right 
to sue under its own provisions for the restera tion of the gold, silver, 
or other funds which bave been paid under protest. Nor does the 
act of January 2Gth deprive the tax-payer of the action of trespass 
against the collecter for an illégal levy. It, in terms, only deprives 
him of the right of suing sush coilector for a "refusai on his part to. 
accept in payment of the revenue" the coupons or other funds, not 
gold, etc., which he may bave tendered. The act alîords no protec- 
tion to Hamilton, the défendant, in this case, who made the levy on 
complainant's property, for no coupons bave ever been tendered him, ■. 
or other funds contraband under this law, and the act only protects 
him from suit for refusing such funds. I repeat that the act of 
January 2Gth does not repeal that of the 1-lth. It does not repeal 



BALTIMORE & O. E. CO. V. ALLEN. 183 

espresaly. It avoids to do so in terms, and it, by necessary implica- 
tion, continues the earlier act in force; even re-ent'orcing it by its own 
provisions. If it does not repeal the earlier act, then, even thougli 
it did notitself afford a remedy to the tas-payer, enabling him to 
exercise his constitutional privilège of paying his taxes in coupons, 
the suprême court has decided that the act of tlie 14th does afford an 
ample remedy; and it is not incumbent upon the state to afford more 
than one ample remedy for any right. If it afîord no independent 
remedy, then the narrowest construction that can be put upon the 
act of the 26th is that it opérâtes as a limitation, shutting ofï the 
right of the coupon-holder to pay his taxes in coupons, if he neglects 
to avail himself of the remedy afforded by the act of the 14th, and 
"stands passive" until liis property is distrained for taxes. 

The state has a right, after providing for its créditer ample remedy 
for euforcing an obligation of contract, to require by statute of limit- 
ation a reasonably prompt exercise of that right, and this period may, 
in respect to public taxes, be measured by weeks or days. There- 
fore, even though the law of January 2Gth could be held to shut off 
the tax-payer from paying his taxes in coupons after steps hâve been 
taken for their coercive collection, still it is constitutional, and leaves 
the tax-payer ail the remedy to which he is entitled. But this law 
is more than one of limitation. It affords the tax-payer an additional 
remedy to that given bythe act of January 14th. The suprême 
court of the United States has virtually so pronounced, for the aot 
is drawn in language almost identical with that of Tennessee, which 
was construed by the court in Tennessee v. Sneed, 96 U. S. GO. It 
is a copy of that act. Its effeot as to coupons is identical with that 
of the Tennessee statute as to state bank notes, and the point jnade 
as to its constitutionality is the same that was raised by Bloomstein 
and decided- against him in that case. And so it is that Virginia has 
put two acts upon her statute-book, constitutional and affoi-ding rem- 
edy to the coupon-holder. The act of January 14th has received the 
express sanction of the suprême court in Antoni v. Grecnliow. The 
act of January 26th has received that court's equally emphatic sanc- 
tion in Tennessee v. Sneed. 

It is to be observed, furthermore, that the language of the clause 
of the act of January 2Gth,- referring to the court in which a ta«:- 
payer may sue the tax-colleetor, is broad enough to give jurisdiction 
to the fédéral court, and to relieve this class of suits of the inhibition 
of the eleventh amendment. The clause confers the right to bring 
such suits in any court having jurisdiction of parties and amounts; 
so that, whenever the tax-payer is a non-resident, and the amount of 
taxes due equals or exceeds the sum of $500, a circuit court of the 
United States would seem to hâve jurisdiction. Indeed, the juris- 
diction may embrace ail cases included in the ciass defined in the 
fii'st section of chapter 137, p. 173, Supp^ Eev. St. In the présent 
case, the complainaut company could hâve paid the taxes under j)ro- 
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test to Collector Hamilton, and could then hâve sued this collector 
on the law side of the circurt court for the western district of Vir- 
ginia, in.the mode prescribed by the act of January 26th. 

If the statute gives the remedy at law in the fédéral court, of conrco 
the tax-payer lias no otheï, his remedy in equitybeing barred by tue 
eleventh amendment, and by the rule that where there is a remedy 
at law equity can give none. The suprême court of the United 
States, in Tennessee v. Sneed, construing precisely such a law, held 
that the act f urnished a remedy to the tax-paj"er, and did not impair 
the contract by taking awaj'' injunction and mandamus. The act no- 
where seeks to confine the prosecntion of the remedy to the state 
courts. If the amount and other circumstances of the case are such 
as to give fédéral jurisdiction, nothing prevents the pursuit of the 
remedy at law in this court, as freely as in ail cases it may be pur- 
sued in the state courts. Such being the case, the very définition of 
equity, that "it is the correction of that wherein the law, by reason 
of its universality, is déficient," seems to forbjd our allowing equity 
to be invoked in this case, in which relief at law is adéquate and 
complète. 

Sumraing up what I hâve said on this act of Janunry 26th, the 
eleventh amendment dénies to complainant a remedy in the fédéral 
court, unless the state of Virginia grants tlie right to be sued in that 
forum. If she granta that right in a particular manner, no otlier 
manner can be pursued in exercising it. Having gi-anted it in tlie 
manner prescribed by the act of January 26th, and that remedy be- 
ing a remedy at law, complainant should hâve foUowed the method 
there prescribed; and, having been provided only with a remedy at 
law, coiiplainant would hav« no right to resort to equity, eventhough 
the eleventh amendment did not bar its doors against him. Therefore 
the proceedings in equity, which complainant has instituted hère, 
cannot be maintained. 

I wiU now pass on to the minor grounds of coraplaint relied upon 
in the bill, one of which is that a penalty is inflicted by the second 
assessment on which the levies for thèse taxes were made ; an increase 
of a tliird having been imposed in conséquence of coinpjainant's delay 
iik paying tlie lesser tax first assessed. The fact that the second 
assessment, based, as it was, on a valuation of $20,000 per mile, 
proved to be greater than the first, is an accident which arose out of 
the peculiar e.i.tcumstances attending the valuation of thèse particu- 
lar roads. The act of April 22, 1882, requires the board of public 
Works to make the first assessment from "the best and most reliable 
information that can be procured," and is in ail other respects silent 
as to the rate of valuation at which this first assessment shall be 
made. It nowhere requires, indicates, or implies that this as'^ess- 
ment shall in ail cases be at a rate of valuation Icss than $20,000 
per mile. Tho board of public works is required to make it from the 
best and most reliable information at hand. - The board mav make 
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it at the rate of $15,000 or $150,000 per mile, so far as the law is 
concerned; but whether the first assessment be made on the basis of 
fifteen, or one handred and fifty, or forty, or ten thousand dollars a 
mile, if the eompany assessed fail to pay the tax resulting, within 60 
days, then the act requires that a second assessment shall be made 
by the auditor, and fixes the arbitrary valuation of $20,000 a mile as 
the basis of it. 

This provision of law is net pénal, either in its terms, its spirit, or 
its légal effeet. The only ground on which the second assessment is 
open to objection, with reason, would be that the valuation of $20,- 
000 is excessive. This is iiot alleged by the bill. It is notorious 
that such an averment could not be made with truth, and the bill re- 
frains from making it. The assessment is strictly légal, and is not 
pénal. By the accidents of this case the second was larger than the 
iirst assessment, and a mère hardship has resulted — resulted, too, 
from the lâches of the complainant. Equity does not relieve from 
liardships of this sort, which a reasonable diligence on the part of 
the complainant could hâve averted. VigilantUms non dormientihus 
is applicable hère. Self-imposed burdens are not grounds for équi- 
table relief. 

Other of the minor complaints of the bill are urged in conformity 
with the ruling of the suprême court of the United States in Hanne- 
wlnkle V. Georgetown, 15 Wall. 547, in which the court held that a 
bill to restrain the collection of a tax cannot be maintained on the 
sole ground of the illegality of the tax; but required that there should 
be either an allégation of fraud, or that the tax sale would bring a 
cloud upon title, or that a multiplieity of suits would be prevented, 
or that some other cause presenting a case for équitable relief ex- 
isted. 

The bill, with industrious fidelity, conforms to every suggestion of 
the court in this case, alleging seriatim each of the grounds espressly 
named, and re-enforcing thèse with other grounds, numerous enougïi 
to satisfy the most exacting requirements in that l'egard. It charges 
fraud upon the officers of the state in the assessment of this tas. It 
sets out no facts ereating a j^resumption of fraud, and throwing upon 
the officers the burden of rebutting its allégations, but employs only 
gênerai averments. The first assessment upon the four railroads 
was made by the board of public works, at the rate of $15,000 a 
mile, "from the best and most reliable information that could be pro- 
cured." This was in strict compliance with the direction of section 
20 of the act of April 22, 1882. The tax not having been paid 
"within the period prescribed, the auditor, in strict compliance with 
the same law, made the second assessment at the rate of §20,000 a 
mile. The latter proceeding was expressly, positively, and peremp- 
toriiy required by law, and the officer would hâve been derelict in duty, 
and would hâve subjected himself to the imputation of frand, if he 
iad not made the assessment. A third officer was deputed, in ex- 
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act conTormity witli the same law, to coUect, and took tbe steps for 
collecting, the tax, in doing which this court bas obstructed him. 
Now the presumption is always in favor of the regularity and valid- 
ity of the eonduct of oiïicers engaged in the performance of tbeir ofE- 
cial duties, and equity will not enjoin them upon gênerai averments 
that the assessment was too high. Indeed, in ail cases in •which 
fraud is relied upon, the especial facts constituting tbe fraud must 
be set forth. Distinction must also be taken between cases in which 
there i^ an entire absence of authority in law on the part ot taxing 
officers, and cases of mistaken or wrongful exécution of powers oon- 
ferred by law; and the rule is that where the officer acts under valid 
authority, and acts within its limits, be wiil not be enjoined, although 
errors may hâve oceurred in the exercise of the power conferred. In 
tbe case before us thèse conditions are not supplied, and the aver- 
ment of fraud is untenable. 

Another complaint is that the levies made upon complainant's 
property, and the sales of it advertised, create a cloud upon the title 
of the real estate of the four railroad companies for the taxes due 
for which the levies were made. If the companies owning those 
railroads were themselves before the court as parties to the bili, the 
court could hear this complaint ; but coming as it does from a com- 
plainant which expressly disclaims title in the real estate referred to, 
it eannot be entertained. Besides, this doctrine of cloud of title ap- 
plies only in cases where real estate is to be sold, and sold under 
proceedings which are in fact illégal, but which do not show the ille- 
gality on tbeir face. It applies only where a court is about to sell 
an illégal title to real estate, and where the illegality is not to be 
found in the record of its proceedings. Hère it is not real estate, tbe 
sale of wlîich is sought to be enjoined, but personalty, and tbe objec- 
tion is untenable. It is also complained that a multiplicity of suits 
will resuit from the sale of this property for thèse taxes. The bill 
does not set out with any précision hoiv sucb a resuit will foUow. It 
is certain that no multiplicity of suits yet exists. The better doc- 
trine on tbis subject is that the mère appréhension of suits not yet 
brought will not justify the interférence of equity. In gênerai, in- 
junction of one suit is only granted where a multiplicity of suits are 
actually pending, ail of the same cbaracter, and involving the same 
question of law. Tbe bill refers to suits about to be instituted by the 
other railroad companies of the state, involving this right to pay 
taxes with coupons; but none of them bave been instituted, and the 
proof is that ail tbe companies but tbis complainant bave paid their 
taxes in monej-. Therefore, as to other railroad suits, even the ap- 
préhension of them is wanting. 

As to tbe liability of the complainant company, as trustées for its 
stockbolders, to actions by them for taxes paid in money, or by sale 
of property, which it bas voluntarily tendered in coupons, tbe vague 
appréhension of suits so improbable and remote, and which would be 
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so nntenable if brqught, is not worthy of the considération of the 
court. So of tlie equally vague appréhension intimated in the bill, 
of suits that might be brought against complainant as a commoii 
carrier, in conséquence of its failure to serve the public efïectually, 
"because of a temporary subtraction from its rolling stock of some 60 
freiglit cars and a locomotive. The probability of a great company, 
owniug thousands of freight cars, and probably thousands of locomo- 
tives also, being sued for breach of its contracts as a common car- 
rier, bj' reason of so diminutive a loss of rolling stock, is too remote 
to be considered by the court, especially as it is not averred that a 
single suit of the kind has yet been brought. 

It is also complained that the treasurer of Augusta county, John 
E. Hamilton, oue of the défendants, who, or his depaty, made the 
levies, and the seizures of projjerty in this instance, is not pecuniar- 
ily responsible for a wrongful sale of this property in the damages 
that might be recovered from him in trespass; his assessed estato 
being only of the value of some $4,500. The argument of the bill 
on this head is that as this same défendant was about to make sim- 
ilar levies on the property of other railroad companies, the damages 
accruing to ail would exceed any possible assets whieh hé might pos- 
sess for the satisfaction of them. But the proof in the case is that 
ail the other railroad companies hâve paid the taxes due from them. 
There is no possibility, therefore, of any such suits, and the promises 
of the bill are at fault in this particular, It does not appear that 
Hamilton will be sued for any other seizures than those made in this 
case, and as it appears that lie guided himself in this action by the 
direction of the law under which he was acting, his liability is cov- 
ered by his officiai bond, which was stated at bar to hâve been given 
in the penalty of $200,000. The danger of loss to the complainant 
in this direction is not, therefore, so probable as to be worthy of the 
coiirt's considération in the présent case. 

The complaint just mentioned is made in aid of another compîaint 
of the bill, that irréparable injury would be inflicted upon the com- 
plainant by the sale of the property under seizure. The Baltimore 
& Ohio Eailroad Company is too wealthy and powerful to be irrepa- 
rably injured by thèse seizures, escept, comparatively speaking, to a 
most diminutive extent. The injury could bave been averted in the 
first instance by taking the steps pointed ont by law for verifying the 
coupons with which the complainant songht to pay the taxes — a law 
reeently pronounced valid by the suprême court of the United States. 
Even now the raeasure of irréparable injury threatened is that which 
would resuit from first tendering the coupons and advaneing the 
amount of taxes in money, and then obtaining a reimbursement of 
the monej'advanced by having the coupons verified according to law. 
Any injury with which it is threatened is réparable by the procédure 
indicated, which the court is bound to consider as having been pro- 
vided in good faith. The court, therefore, must disregard complain- 
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ant's appréhension of an irréparable injury which seems to hâve been 
self-imposed. 

A sale of complainant's property by due process of law for the sat- 
isfaction of taxes, which may be avoided by complying with a law 
which, however onerous it may be in respect to men of small means, 
who are required to verify very small amounts of coupons, yet sub- 
jects holders of large amounts to neither an onerous nor an unrea- 
sonable proceeding for vérification, cannot be regarded as iuflicting 
an irréparable injury, either practically or theoretically. 

Still another complaint of the bill is the interruption which the 
seiznre of ils rolling stock is alleged to produce in the performance 
of complainant's duties to the public as a common carrier. If the 
four companies owning thèse local railroads were complainants, and 
if they owned only the quantity of rolling stock properly belonging to 
short local roads, thèse seizures might be really amenable to the 
complaint of the bill in this particular. But the compiainant is one 
of the most wealthy railroad corporations in the worid, having un- 
limited command of ail the appliances and instrumentalities for con- 
ducting the immense business of its main stem and the auxiliary 
roads under its control. Its opérations are on so large a scale as to 
be part of the public history of the times, and the court may take 
judicial cognizance of the amplitude of its resources as to rolling 
stock. It is hardly possible to believe that the complainant's power 
to serve the public as a common carrier is appreciably affected by 
the, to it, inconsiderable lovies made by Hamilton, the défendant in 
this case: and this complaint is untenable. Ail thèse minor com- 
plaints seem to me to be frivolous ; and hardly worthy of the serions 
attention I bave given them. They certainly are not sufHcient to 
justify an injunction against the collection of public taxes. 

I think the case is ruled by Antoni v. Greenhow and Tennessee v. 
Snced; and I am constrained to deny the motion for a preliminary 
injunction. 



The connsel of the respective parties consented to a decree on the basis of 
Juilge Bond's décision, and the case vvas certifled to the suprême conrt of the 
United States on a division of opinion. 

Restraining collection of tax. See Second Nat. Bank v. Caldwell, 13 Fed. 
Kep. 429, aud note, 434^39.— [Ed. 



1. iMMUNiTY OF SovERETGX FROM SuiT. Sovereignty, under God. in- 
heres in tlie organic people, or the people as the repicblio; and every oiganic 
people fixed to the soil, and politically indépendant of every other people, is a 
sovereign people, and, in the modem sensé, an independent sovereign nation.' 
The people themselves— the entire mass of persons who compose the political So- 
ciety — are the true nation, — the flnal, permanent depositary of ail powei-.- Such 

iBrownson, Amer. Repub. 192. ^ SPomeroy, Const. Law. i 37. 
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a political society is a nation, and tlils nation possesses politieal sovereignty.* 
But the nation must exist as an historical fact, prior to the possession or ex- 
ercise of sovereign povver, — prior to tlie existence of vvritten constitutions and 
lavvs of any Iciiid, — and its existence must be establislied before tliey can be 
recognized as liaving any légal force or validity.^ The organized government, 
whatever be its fortn and cliaracter, is but the créature and servant of this 
political unit, which alone possesses dominion in itself.' ïhe ruie of the corn- 
mon law, tliat the sovei'eign cannot be held anienable to process in his own 
courts witliout his consent, isapplied in thiscountry totiiestate, under which 
désignation are inclnded the people within its territorial lirnits, in whoin ré- 
sides wliatever sovereignty the state possesses.^ ïliat the sujjreme power in 
a state cannot be coinpelled by process of courts of its own création to défend 
itself from assaults in tliose courts, is a fundamental principle that has been 
adopted in tlie courts of tliis country as a part of tlie genei-al doctrine of pub- 
licists.5 This niaxira is not limited to a monarcliy, but is of equal force in 
a republic. In tlie one, as in the otlier, it is essential to tlie conimon défense 
and gênerai welfare tliat tlie soverf ign sliould not, witliout its consent, bedis- 
possessed of its pioperty.* It would be inconsistent with the very idea of 
suprême executive power, and would endanger the performance of the public 
duties of a sovereign, to subject liim to repeated siiits as a inatter of riglit at 
the will of any citizen, and to subinit to the judicial tribunals the control and 
disposition of his public property, his instruments and means of carrying on 
liis government in war and in peace, and the money in his treasuryJ This 
principle of iniraunity from suit applies to every sovereign povver, and but for 
the protection which it afîords the government would be unable to perform 
the varions duties for which it was created.* The principle that no sov- 
ereign can be sued without its consent, applies equally to foreign sovereigns, 
and to sovereigns of the country where the suit is brought. ïhe exemption 
of the sovereign is not less regarded by its own courts than by the courts of 
other sovereigns.^ In the words of Cliief Justice Taney, "itis an establislied 
principle of jurisprudence in ail civilized nations that the sovereign cannot be 
sued tn its own courts, o?- in any other, without its consent and permission."'" 
2. Statutes Confeuring Iîigiit to Sue the State — Iîepeal. The 
state may, hov/ever, if it tliinks proper, waive this privilège, and permit itself 

ït'omeroy, Con'it. Lnw, i 41. See. aiso, Chis- U. S. v. Thompson, 93 U.S. 4S6, 489; R.TiIroud 

holm v.Georgiii, 2 DhII. 4:i3, 435; Penhiillow T. Co. T. Tennejee. 101 U.S. 337; Railro^id Co. v. 

Do:ine, SD.ill. 93; Cherokee Kiition v. Georgia,5 Aliiliatnii, 101 U.S.&i2; U.S. v. Lee, lilGU. S. 196; 

Pet. 53; Texns v. White, 7 Wall. 700; 1 Kent, 1 Snp. Ct. Rep. 2411; State v. Jnmel 2 Sap. Ct. 

Comm.lSS;Story, Coiist. ÎS 207, 203; 1 Phllli more, Eep. 123; V.-a parle Dnnii, S S. C. 207 ; Treasnrers 

Internat. Lnw. 77; Wheaton, Internat. Law, v. Cleary, 3 Rich (S. C.) 372; People v. Dennison, 

(r>ana'sEd.)55 17, 20:Field, Internat. Cofle, i§2, 84N.y.272; People v. Miles, 66 Cal. 4iil; Chl- 

12; VatteI,PreIim.(51,2; Morse, Citlzenship,! 2; cago, M. & St. P. Hy. Co. v. State. 53 Wis. 5 9; 

I Touiller, n. 2U; Merlin, Repert.; Lleber, Her- Raymond v.State, 64 Mi.«s..562; CtievalIier'.sAtlm'r 
menentics, i50. v. State, lOTex. 31 ; Tracy v.Honib ckle.SBosh, 

2Brownson, Amer. Bepab. 201; Pomeroy, 33U; Tate v. Salmon, (Ky. Ct. Appeals,) 13 Re. 

Const.La«, 5S6, porler,144; RoUo v. Aiides Ins. Co. 23 i rat. 515; 

3 Pomeroy, Con'it. Law, 5! 37, S6-91. State v. B.&O. R. Co. 34 Md.341; State v. Hill, 

ISlatev.Jumel, 2 Sap.Ct.Rep. 142; F.lIiottT. 54 Ain. 67; Ex parte State, 52 Ala.231; Owen t. 

Wiltz, Id., per FiKLD, J. State, 7 Neb 10-f; Pattison v. Shaw. 6 Ind. 377; 

SCoIiens V. VirKinia,flWheat.264,4n;United Briggs v.The Lisht-boats 11 Allen, 162. 

States V. Clarke, S Pet. 43o-4 44 ; Cary v. Cortis, 6 U. S. t. Lee, 1 6 U. S. 1j6 ; 1 Sup. Ct. Rep. 240; 

3 How. 235 245. 256; U. S. T. Mcl-emore 4 The Siren,7 Wall. 152. 
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^on, 24 How. 195; De Groot v. U. S. 5 Wall. 240; The KxchmKe, 7 Crnnch,116; Vavassourv 

•'J9, 431; u. S. V. Eckford 6 Wall. 4S4, 4.«S; Tlie Krapp, 9 Ch. Div. 351; The Parlemente Belge, 5 

Siren, 7 Wall. 152, 151; The Davis, 10 Wall, 1.9, Prob. Div. 197; Briggs V. The Light-boats, lliU- 

20; U.S. V. O'Keef, M Wall. 178; Case v. Terrell, len, 162. 

II Wall. 199, 201 ; Carr v. U. S. 9i U. S. 433, 437 ; 10 Beers v. .\rkansas, 20 How. 5:9 
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to be made a défendant in a suit by individuals or by anolher state;^ but if, iu 
the liberality of législation, it does permit itself to be sued, it is only on sueh 
terms and conditions as are prescribed by statute;'^ for tliere is vested in no 
officer or body the autliority to consent that tlie state sliall be sued, except in 
. the law-malîing power;^ and.wlioever institutes proceedings against tlie state 
inust bring himself within some statute authorizing sucli suit."* As tlii.) 
permission is purely voluntaiy on the part of tlie sovereignty, it follows tliat 
it may prescribe the terms and conditions on whicli it consents to be sued, 
and the manner in which the suit shall be conducted, and niay witlidraw its 
consent whenever it may suppose that justice to the public requires it/'' 
Statutes permitting suits against the state are matters of grâce, confer privi- 
lèges, — they do not create riglits, — and are always construed like other stat- 
utes conferring privilèges or exemptions on the citizen. The power to "with- 
draw is commensurate with the power, to confer; and when the privilège 
is withdrawn, the citizen is remitted to the condition in whieli lie stood wlien 
it was conferred.^ Ail obligations or liabilities resting upon the state, be- 
ing créations of the législative power of the state, it is the good faith of the 
state alone on whicli reliance is placed to perform the obligation or discharge 
the liability. Légal remédies, or their elBcaoy in enforcing the obligation or 
liability, are not contemplated as in cases of contracts between individuals.' 
If the state furnishes a remedy by process against itself or its olHcers, that 
process may be pursued, becaiise ic bas submitted itself to that extent to the 
jurisdiction of the courts; but if it chooses to withdraw its consent by a re- 
peal of ail remédies, it is restored to the iminunity from suit which belongs 
to it as a political community, responsible in that particular to no superior.'* ' 

3. Suiïs AGAINST THE Sevbral States — Elevestii Amendaient to 
Constitution. In our System of jurisprudence thèse principles are as ap- 
plicable to eacli of the states as they are to the United States, except in those 
cases wliere by the constitution a state of the Union may be sued in the 
suprême court of the United States.^ It is provided by the eleventh amend- 
ment to the constitution of thè United States that no state can be sued in the 
courts of the United States by a citizen of another state. The évident purpose 
of this amendment was to prohibit ail suits against a state by ox for citizens 
of other states, or aliens, without the. consent of the state to be sued; and ono 
state cannot create a controversy witli another state, within the meaning of 
that term as used in the judicial clauses of the constitution, by assuming the 
])rosecution of debts owing by the otlier state to its citizens." It was intended 
to operate in the interest of, and for the protecUon of, the several states, and 
it cannot be so construed as to allowthe propertyof a state to be alienated or 
conveyed in a suit in equity against a subordinale olhcial of the state." "When 
a state submits itself without réservation to the jurisdiction of a court in a 
particular case, that jurisdiction may be used to give full effect to what the 
state lias, by its act of submission, allowed to be done.'- And it is held by 
JIattiiews, Bradley, and Gray, JJ., that the only remédies which the courts 

lEeersv. Arknnsas, aillow- 52r,LQ0j Expartc Bank, 3 S. C. 107; Clark T. State, 7 CoUl. 317- 

ftate, 52 Ala.235. 313; DanoUls v. State, E9 N. Y. 30 ; dis>e;itiiir 

2Nicliol3 V. U. S. 7 Vi'ail. 122, 123. opinions of Kield an<l IIarlak, JJ., in Alitoni v. 

STl.e Davis, in Wall. 15; U. S.v.Lee, l.'GU.S. Greenhow, -.iSup. Ct. Hep. 91, and State v. Jumel, 

;C6; 1 Snp. et. Rfp.210. Iil. 123, 

lSt:ite V. ilill, 34 Ala. 67 ; Owen v. State, 7 S Antoni v. Greenhow, 2 Sup. Ct. Eep. 1(:3, per 

Xeb. 103; Ex parte Dunn, S S. C. 207 ; The Siren, • ilATTHF.ws. J. 

7 Wall. iS; U. S. v.Clarke, 8 Pet. 411; Tate v. s Railroad Co. v. Tennessee, 101 U. S. 337; 

Salmon, 13 Reporter. 144. Raiiroad Co. v. Alabama, Id. 152; U. S. v. Lee, 

ôBeers v. Arkansas, 20 Uo-x. 527, 62'3; The lOOU.S. lËO; ISup.Ct. Hep.2iO. 

Davis. 10 Wall. 15. . 10 State v. State, 2 Sup. Ct. Kep. 176. 

61 X parte state, 52 AIa.233. 11 Preston v. Walsh, ICI Fed. Rep. 323. 

7E.-S parte State, 32 Ala. 2.33. Compare Han- 12 State v. Jumel, 2 Sup. Ct. Eep. 14i; Klliott v. 

cock V. W.ilsU, 3 V.'uods, CG3; Dabi.ey v. State Wlltz, id. 
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of tlie United States are autliorizetl to administer, are tlie remédies tliat the 
State itself bas provided, and that no remedy is provided by the constitution of 
the United States against the state itself for a breach of its contract by the 
state.i 

4. SuiTS AGAINST THE Officers OF A State. Wliere an oiîicer of the 
state, in violation of law, coiiimits an act to the injury of the citizen, it is an 
act beyond the scope of his ageney, unauthorized by his principal, and the state 
is not liable, therefore, to tlie party injured;^ and wliere an oflicer is proceed- 
ing under an unconstitutional law to the injury of the citizen, such law will 
not protect him from suit on the ground that a suit against him is virtually a 
suit against the state." With this limitation, however, the otlicers of a state, 
in the olTicial discharge of their duties, are entitled to the same immunity 
from suit that the state, eo nomine, would be entitled to. We will brielly 
review the cases bearing upon this point. 

In The Queen v. Powell* a vvrit of mandamus to admit to a copy-hold tene- 
ment of a manor, belonging to the crown, was directed to the steward alone, 
on the ground that there could be no mandamus to tlie sovereign, and Lord 
Denman, with the concurrence of Justices Littledale, Williams, and 
CoLERiDGE, quashed the writ, and after observing that doubtless there could 
be no mandamus to the sovereign, but that the interests of the crown were 
to be as much guarded as those of the subject, said: "If we were to allow a 
mandamus to the steward alone, and the writ were obeyed, the property of 
the crown would be affected indirectlj' by the mandamus to the steward 
alone, when it cannot be affected directly by making the sovereign a party to 
the mandamus; * * * and if the advisers «f the crown were of opinion 
its interest might be affected, and were to ad vise the sovereign either to order 
the stewai'd not to admit the prosecutor of the mandamus or to revoke the 
appointnient of the steward, this court could not grant an attacliment against 
the steward, and then the party does not get admitted." 

In The Queen v. Comr's of Treasury,^ in wiiich the court refused to gisant 
a writ of mandamtts to the lords commissioners of the treasury to compel 
thém to pay over money in their hands as servants of the crown. Lord Chief 
Justice CocKBURN said: "I take it for granted with référence to that juris- 
diction that we must start with this unquestionable principle: that when a 
duty has to be performed (if I may use that expression) by the crown, this 
court cannot claim, even in appearance, to hâve any power to comniand the 
crown; the thiiig is out of the question. Over the sovereign we can bave no 
power. In like nianner, where the parties are acting as servants of the crown, 
and are amenable to the crown, whose servants they are, they are not ame- 
nable to us in the exercise of our prérogative jurisdiction. * * * ïhough 
1 quite agrée that according to the appropriation tliej' (the lords commis- 
sioners) were bound to applj' the money, npon the vouchers being produced, 
and had no authority to retax thèse bills, still I cannot say that there is any 
duty which makes it incunibent on them to do what I cannot say they ought 
to hâve donc, except as servants of the crown. because in that character tliey 
hâve received the money, and no other." 

Blackbuiîx, J., in tlie saine case,^ remarked: "It seems to me that the 
obligation, such as it is, is upon her majesty, to be disoharged through her 
servants, and i/ou cannot proceed. therefore, against the sercants." 

Where an injunction to restrain the auditor and treasurer of the state of 

I Antoni V. Greenlion-, 2 Snp. Ct. lîep. 91. See 323; Clayl'rook v.Owensboro, 16 Fed. Rep, 237; 

Preston T. Wulsh, 10 Ftd. Rep. 3-S. Ilancock v. W;i;sh, 3 Woo is, SCO; Lynn v Polk. 

^Dabney v. state Bank. :J S. 0.167; Belknap 8 Loa, (Tenu.) 131: Davis v. Giay, IG Wall. al3. 
'"•Beiknap, 2 Jchns. Ch. 463. See Spring Valley 41 Q. B. 3.J2; S. C. 4 Peny iz D. 1V.\ 

^Vater-works v. Bartie t, 10 Fed. Rep. 61''. 5L. K. 7 Q li. 3i7-3.)4. 

'State Lottery Co. v. Fjtzpalrick, 3 Woods, 6Id. urO. 
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Louisiana from disposing of money in the state treasury to tlie préjudice of 
complainant, and a mandamus to compel the paymeiit to liim of interest on 
state bonds, lield by him, was asked for, it was held that the proceedings were 
in effeot a suit against the state, and that as the state could not be sued tlie 
court had no juiisdiction.i 

■\Vhere an action was brought by an insurance policj'-holder to compel the 
state treasurer of Kentucky (Tate) to deliver to the receiver of tlie company, 
for the benefit of its policy-holders, a certain f und deposited witli the treasurer 
by the company as a condition to doing business in the state, (Act of Mardi 
4, 1870, § 47,)'^ the pétition was dismissed. Lewis, C. J., in delivering the 
opinion, said: '' The geueral assembly lias not seen proper to enact a geueral 
lavv (as by article 8, § 6, of the constitution tliey hâve power to do) authorizing 
Ruch suits to be brouglit, or conferred upon any court of the state jurisdiction 
to control and distribute the funds in the custody of the treasurer. It has 
been repeatedly decided by tlie court that, in the absence of a law authorizing 
it, the state cannot be made a party défendant or garnishee, and is not suable 
in herown courts, and 'that parties will not be allowed to évade tliis inhibition 
by ignoriug the state in tlieir suits, and proceedingdirectly against the public 
offlcer having custody of the money sought to be reached.' As no law has 
been passed by the gênerai assembly for the disposai of the fuud, it inust re- 
niain in the custody of the treasurer, subject to such use or appropriation as 
may hereafter be provided by law, and no suit to recover or dispose of the 
fund eau be maintainod uiitil the gênerai assembly shall direct in what man- 
ner and in what court it may be brought." 

And where a similar fund was sought to be reached by attacliraent, Blatcii- 
roRD, J., declared that "there was no case of acknowledged authority which 
held that a public otlicer of a state, charged vvitli a trust created by a public 
statute of the state in respect to funds or securities in his possession, could be 
made liable in respect to them by au attachment in favor of a person not 
claiming under tho trust."^ 

In Lynn v. Polk* it was held that an officer, while executing a void and 
unconstitutional law, is not to be considered as acting uuder the authority of 
the state, aud that a suit to enjoin the f unding board (created by an act which 
the court held to be unconstitutional) from funding the bonded indebtedness 
of the state was not a suit against the state, nor against the offlcers of the 
state, within the nieaning of chapter 13 of tlie 'l'ennessee acts of 1873. 

The cominissioners appointed under an act of the législature of Jfew York 
to drain what was known as the great swamp, exceeded their authority, and 
proceeded in a manner not aulhorized by the act, to the threatened injury of 
private land-owners, and it was held they could be restrained by a court of 
equity.5 

In State Lottery Co. v. Fitzpatrick ^ the offlcers of the state of Louisiana, 
cliarged with the enforcement of the peivil laws.were enjoined from arresting or 
otherwise interfering with the ofiicers and agents of the lottery c<mipany for 
acts doue by them in the exercise of the rights conferred by their charter, 
which the court held could not be repealed by a subséquent act of the législa- 
ture without impairing the obligation of contract, and that as the oflicers were 

iStnte V. Btirke.33 La. Ann. 49S; State T. Jn. Hor'ibtickle,S Bosh, 333 ; Rollo t. Audpslns- Co. 
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acting under a void and uneonstitutional law, vvliich coiild neitlier anthorize 
nor protect, they could be calleJ tu auswer aiul were iiidividually responsible. 

In Hancock v. Walsh,^ in vvliich the cominissioner of tlie gênerai land-oHioe 
of Texas was enjoiiied froni allowing location of land witliin what was knovvn 
as the Mercer coloriy, there was no act of the législature imposing upon him 
the diity of location within the Mercer colony;^ and, if tliere liad been, 
the court held that such law would hâve been uneonstitutional and void; and 
Woods, J., in deli vering the opinion said : " If défendant violâtes the provisions 
of a eontract protectedby the constitution of the United States, it is inunaterial 
whether he is doing it vvith or without the apparent sanction of a law of this 
State, and no clairn that défendant is perforniing an officiai duty will avail 
him." 3 

In Pre.Hon v. Waîsh* the same vievv was talcen and an injunction granted, 
but the court refnsed to grant relief in tlie nature of specilio performance of 
eontract, or at least a decree for title, on the ground that to effect a convey- 
ance of title emanating frora the state to public lands, the governorof the state 
would hâve tobe rnaUea party to the suit; and Paudee, J., who delivered the 
opinion, said: "The case of Davk \.*Jra:i? alfirining Osborne v Mank,'"' on 
the subject of making and requiring the state to be niade a party wliere the 
state is concerned, is very strong, and I feel bound to go as far as that case; but 
I must leave to the suprême court to go finther, or déclare the law that the 
courts of the United States can go furtlier."^ 

In IfcCauIey v. Kellon,^ Woods, J., held that an action in a court of the 
United States against the executive officersof a state in theirothcial capaeity, 
to compel theni to comply with a eontract of the state by the enforcement of 
its lavva, is to ail intents and purposes an action against the state, and 
proliibited by theeleventh amendnient to the constitution of the United States; 
and afler showing that in DacU v. Qray and Osborne v. Bank the offlcers 
were acting under a void and uneonstitutional law, says: "No case lias yefc 
decided that a circuit court of the United States can compel the executive and 
administrative ofBcers of a state to exécute the laws of a state.^ * *. * I 
hâve coneeded what complainants claim, that the funding bill and the act of 
March 14, 1874, are both uneonstitutional and void, and haveregarded the bill 
just as if tliose a(;ts had never been passed, to-wit, a bill to compel the défend- 
ants, oliicers of the state, to exécute its laws." ^o 

Where negro slaves were illegally taken from the owner on the higli seaa, 
and afterwards sold to a stranger, who, without the privity of the owner, im- 
ported them into the United States in violation of law, and they were seized by 
an officer of thé customs of the United States and delivered to an agent ap- 
pointed by the governor of Georgia, in confonnity to an act of congress, and 
sonie of them sold by order of the governor of the state, and the money ob- 
tained at the sale was "actually in the treasury of the state, mixed with its 
gênerai fonds," and the rest of the slaves remahied in the hands of the agent 
of the state, " in possession of the government," a libel in admiialty hy the 
owner to recover possession of the money and slaves, though not brought 
against the state by name, but against the governor in his officiai capaeity, was 
held to be a suit against the state, and tlierefore, by reason of the eleventh 
amendment of the constitution, not maintainable." 

In U. S. V. Peters,^'- in which a maudainus was ordered to a district court of 

1 3 Woods, 360. 8 2 Woods, 13 

^Id 364. 9 (i.2-3. 

''d.3C5. lOId.43. 

*lliKeil. Rep. 313. 11 Governor T. Mndrnzo, 1 Pet. 110. See, aiso, 

516 Wall. ai). > îx parle Madrazza, ? Fet. 027. 

'SWheat. 738. 12oCranch, 115. 

' Preston v. Walsh, 10 Fed.Rep. 328. 
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tlip United States, sitting in adrairiilty, to issue an attachment against tlie ex- 
ecutrixes of David Eittenhouse to enforce obédience to a decree of that court 
for the payaient of money, (altliough llittenliouse had been tlie treasurer of 
Pennsylvania, and the législature of that state had directed its attorney gên- 
erai to sue tlie executrixes for the reeovery of the money, and the governor to 
protcci tliem against any process of the fédéral courts,) the judgment of the su- 
prc:no court, as stated by Chief Justice Mabsiiall,, went upon the ground that 
it was apparent that RUtenhouse held the money in his oion right, and that " the 
suit was not instituted against the state or Un treasurer, but against the exec- 
utrixes of David Kittenhouse for the proceeds of a vessel coudemued in the 
court of admiralty, which were admitted to be in their possession. The state 
of Pennsylvania had neither possession of, nor right to, the property on 
which the sentence of the district court was pronounced ;" and the court care- 
fully avoided expressing an opinion upon a case in which the money sued for 
was in the possession of the state, " or the actual property of the state, how- 
ever wrongfuUy acquired." 

In Osborne v. Bank U. S.^ the bill was originally filed by the bank against 
the auditor of Oliio, and a collector employed by him, (the treasurer being 
subsequently made a défendant by amended bill,) to prevent them from levy- 
ing a tax iniposed by the législature of that state in violation of the consti- 
tution of the United States upon the property of the bank ; and tîiey, after the 
service of the subpœna, forcibly took from the plaintiiï's oflice the amount of 
the tax m money and paid it over to the treasurer of the state, who reeeived 
it with notice of the facts and kept it apart from other moneys belonging to 
the state; or, in the language of Chief Justice Maksiiall,, it was "kept un- 
touched, in a trunk by itself, as a deposit, to await the event of the pending 
suit respecting it," so that it had never corae into the possession of the state; 
and, as said by Chief Justice Waite in his review of tlie case,^ " was in légal 
effect stopped while passing from the bank to the treasury. The money 
seized was kept out of the treasury, because if it got in it would be irretriev- 
ably lost to the bank, since the state could not be sued to recover it back. 
No one pretended that if the money had been actually paid into the treasury 
it could hâve been got back from the state by a suit against the oliicers. 
They would hâve been individually liable for the unlawful seizure and con- 
version, but the reeovery would be against them indicidually for the wrongs 
they had personalty done, and could havo no effect o;i the money which was 
held by the state." 

lu Davis V. Qray^ the receiver of a lana-grant railroad obtained an injunc- 
tion against the governor and commissioner of the land-office of Texas to re- 
strain them from incumbering, by grauting patents to others, lands of which 
the railroad had the équitable title undera préviens grant from the state, and 
the ground upon which the bill in that case was sustained, was defined to be 
that when a plain oUicial duty, requiring no exercise of discrétion, is threat- 
ened to be violatedby sonie positive offleial act, any person who will sustain 
Personal injury thereby, for which an adéquate remedy at law cannot be had, 
may hâve an injunction to prevent it, notwithstanding the offlcer pleads the au- 
thority of an unoonstitutional and therefore void law for tlie violation of his 
duty. 

It is conceded, in The Siren * and The Davis,' that without an act of con- 
gress no direct proceedings can be instituted against the government or its 
property, and in the latter case it is justly observed that " the jiossession of the 
government can only exist tlirough its ofi'icers; using tliat phrase in tlie sensé 

I9Whent.T3S. «7 Wall. 152. 

2Slote V. Jnmel, 2Snp. Ct. T.ep. 133. 1 10 Wall. 15. 

slOWall.aOJ. 
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of any person cli.irged on beîialf of tlie govcrnmeat with tlie conlrol of tlie 
property, coiipled with ;ictnal jiossession." 

In Carr v. United States^ it is siiid: "Jf a proceeding would lie against the 
ofiicers as individuals, in the case of a marine liospital, it mignt bft instituted 
witli equal facility and right in référence to a post-ollice or a custoni-hoiise ur 
.a prison or a fortilicatioii. In sonie cases it might not be apparent, untilafter 
suit brought, that the iiossession attempted to be assailed was tliat of tlie gov- 
ernment; but when tliis îs made apparent by the pleadings or the proofs, tiie 
jurisdiotion of the conrt onglit to cease." 

In Board of Liquidation v. McCoinb^ the board of liquidation of tlie state 
of Louisiana was enjoined, at the instance of bondliolders, f'rom adiuilliiig lo 
tlie privilèges of the compromise proposed by the state of Louisiana, certain 
persoiis other than those originally provided for, and on différent tenns, becauso 
the board was, by tlio ternis of tlie law, charged with the duty of exchanging 
the bonds specitically set apart by the contract for a particular jiurjiose. Tliey 
in fact held the new issue of bonds in trust, and every one who gave up lus 
old obligations, and uecepted the new in settlsiuent tiiereof, became a beneli- 
ciary under the trust, and entitled to a faithful performance of the tenus 
thereof by the trustées or board of liquidation. It was, in fact, a suit by ccstui 
que trnst agahist trustées. 

In the Arlington Case,^ Mr. Justice Millek, in delivering the opinion of 
the majority of the court, says: •• While acceding to the gênerai proposition 
that in no court can the United States be sued directly by original process as 
a défendant, tliere is abundant évidence in the décisions of tliis court that 
the doctrine, if not absolutely limited to cases in wliich the United States are 
raade défendant by nanie, is not permitted to interfère with the judicial en- 
forcenieut of the established rights of plaintiffs when the United States is 
not a défendant or. a necessary party to the suit;" and, after reviewing the 
cases decided in the suprême court, concludes " that tlie proposition that when 
ar indicldual is sued in regard to property wliich he holds as an olficer or 
agent of theUnited States, bis possession cannot be disturbed, when that fact 
is brouglit to the attention of the court, bas been overruled and deiiied," * * * 
and "that the court bas held the principle to be unsound; and in the elass of 
cases like the présent, represeuted by Wiloox v. Jackson,* Brown v. Ilugsr,^ 
and Grisa?- v. JIcDoicell,'^ it was not thought necessary to re-examine a prop- 
osition so often and so clearly overruled in previous well-considered décis- 
ions." 

The extent to which tins opinion goes is stated in the Louisiana cases,^ de- 
cided at the sanie term, to be, " that the ofticers of the United States, holding in 
their ollicial capacity the possession of lands to which the United States had 
110 title, could be required to surreiider their possession to the riglitful owner, 
even thougli the L^nited States were uot a party to the judginent under which 
the éviction was to be had;" and the case was decided upon the ground that 
the possession and rétention of the property by the otHcers of the United 
States were in violation of theconstitutioiial provision dechiring that "no per- 
son * * * shall bedeprlvedof life, liberty, or jiroperty without due process 
of law, nor shall private propertj' be taken for public use without just compen- 
sation;" and the court held that " undoubtedly those provisions of the consti- 
tution were of that character which it was intended the courts should enforce, 
when cases involving their opération and efîect were brought before them;" 
and the court considered the case ujiou its merits, refusing to dismiss for 

«3SU.S.433. ' <13Pet.49=!. 
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want of inrisdiction, on tlie mère suggestion that tlie United States was tlie 
real party in interest. 

Tlie Cliief Justice, and Geay, Bradley, and Woods, JJ., did not concur in 
tlie judgment of tlie majoiity of tlie court, and Mr. Justice Gkay, in liis 
elaboiaie dissenting opinion, uses tlie foUowing foicible language:' '-Tlie 
principle upon vvhicli \ve aie of opinion that the court below liad no auUior- 
ity to try the question of tlie validity of the title of the United States in tliis 
action, and ihat Ihis court lias, therefore, no authority to pass upon that ques- 
tion, inay be biiefly staled, thus; The sovereign is not liable to be sued in 
any judicial tribunal without its cousent. The sovereign cannot hold prop- 
erty except by agents. To inaintain an action for the rccovery of possession 
of property held by the sovereign througli its agents, not claiming any title or 
right in theniselves, but only as the représentatives of the sovereign, and in 
its behalf, is to inaintain an action to recover possession of the property 
against the sovereign; and to invaile such possession of the agents, by exécu- 
tion or otiier jndicial process, is to invade the possession of the sovereign, 
and to violate the fuiidainental niaxim that the sovereign cannot be sued. 
* * * In those cases in whicli judgnients hâve been rendered by tliis 
court against iudividuals coneerning money or property in which a state liad 
an interest, either the money was iii tlie personal possession of the défend- 
ants, and not in the possession of the state, or tlie suit was to restrain the dé- 
fendants by injunction froin doing acls in violation of the constitution of the 
United atates."^ 

In Antoni v. Oreenhow,^ deeided a few montlis later than the Arlin'jton 
Case, INIr. Justice Matthews, who had concurred in the majority opinion In 
that case, distinctly states that "a suit to compel tlïe officers of a state to do 
the acts which constitute a performance of its contract by the state is a 
suit against the state itself," and that the case was within the principle laid 
down in atate v. Juind.* To this proposition both Bkadley and Geay, 
JJ., expressly declared their assent. 

In Antoni v. Oieenhnw,^ a judgment of the suprême court of appeals of 
Virginia, denying a writ of mandamus to compel the treasnrer of Ihe city of 
Richmond, the lawful tax-colleclor, to aceept in payment of state taxes a 
coupon whose geiuiinene-.s had not been ascertained according to a law 
passed subséquent to the act under which the bonds and coupons were issued 
and inade receivable in payment of taxes, and which, it was contended, im- 
paiied the obligation of contract, was afïirmed, a majority of the court hold- 
ing, upon an examination of the earlier cases, that the law which tlve offl- 
cer pleaded in justification of his refusai to aceept the coupon was not uncon- 
stitutional and void, as claimed. 

In the Louisiana cases •* the suits were brought by creditors at large of the 
state of Louisiana to compel the ollicers of the state, by judicial process, to 
enforce the provisions of the consolidation revenue act of IST-l, funding the 
indebtedness of the state, and providing for an annual levy of taxes, when the 
state had, by an amendment to the constitution, adopted in 1879, undertakeii 
to prohibit tliein froin doing so. Cliief Justice Waite, who deliveied the 
opinion, s;iid: "Xeitlier was there when the bonds were issued, nor is there 
now, any statute or judicial décision giving the bondholders a remedy in the 
state courts or elsewhere, either by mandamus or injunction against the state 
in its political capacity to coinpel it to do what it bas agreed should be dune, 
but which it refuses "to do. * * * The persons sued are the executive 
olïieers of the state, and they are proceeded against in their officiai capacity. 

"U.S. T. Lee. 106 U.S. 186; 1 Sup.Ct.Rep. 240. 52 Sup. Ct.Bcp.91. 
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* * * The question is whetlier the contract [between fîie state and the 
bondholders] can be eiifovced, notwithstanding the constitution, by coercing 
the agents and instrumentalities of tlie state, vvhose authoiity has been with- 
diHwn in viohition of tlie contract, vvitliout liaving the state itself a party to 
theproceeding." 

After reviewing the anthoiities, and distinguishing the case froni Oshorn 
V. Bank,^ Daois v. Gray,'^ and Bourd of Liquidation v. McCumb,^ tlie chief 
jnstice conoludes as foliovvs:^ "Wlien a state sub'nits itself, witliout rés- 
ervation, to the jurisdiction of a court in a partieular case, that i,urlsdic- 
tion niay be used to give full effect to vvliat the state has, by its aet of sub- 
mission, allovved to be done; and if tlie law perinits coercion of the public 
olficers to enforce any judginent that may be rendered, then such coercion 
may be employed for that purpose. But tliis is ver3' far from authorizing the 
courts, when a state cannot be sued, to set up its jurisdiction over theofflcers 
in nharye of the publie moneys, so as to control them as against the political 
power in their administration of the finances of the state. In our opinion, to 
grant the relief asked for in either case would be to exercise such a power." 
ïhe relief asked was accordingly denied. 

The position taken by JMr. Justice Field and Mr. Justice Harlan in 
their dissenting opinions in Antoni v. Qreenhow^ and the Louisiana cases,^ 
that in the former the statute of the state of Virginia was unconstitutional, 
as inipairing the obligation of the contract entered into between the state 
and the tax-payers, and that in the latter the constitutional provision of the 
state of Louisiana was unconstitutional, as impairing the obligation of the 
contract entered into between the state and the bondholders, would bring 
those cases witliin the exception to the gênerai rnle mentioned by Mr. Justice 
Gray, — cases in wliich the ollîcers were proceeding underan unconstitutional 
law. 

It it is thonght that a carefnl study of the cases cited will lead to the 
conclusion that the imniunity froin suit enjoyed by every state will pro- 
tect its olflcers from suit in their officiai capaoity, and performance of offi- 
ciai duty, except perhaps in those cases where their performance of the acts 
complained of, or their refusai to perform certain acts, would constitute 
an infringeinent or violation of sinne right guarantied to the complaining 
party by the constitution ; or, in other words, wlierever the property sought to 
be reached in the hands of the olHcer is in reality the lawful property of the 
state, or the act, the doing of which is sought to be compelled, is prohibited by 
a valid (constitutional) law of the state, or llie act sought to be enjoined is 
directed and commanded by a valid (constitutional) law of the state, the 
officer will be protected from the process of the courts to the saine extent as 
the state itself would be protected. Eobertson Howard. 

St. Paul, ilinn., August 6, 1883. 
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.KOWLTON and otliers v. Mish and anotber. 

(Ciraiii Court, D. California. April 2, 1883.) 

1. Sepakate Pkopertt of Wife Used by IIosband. 

Wliere moneys of a married woman are habitually collccted and used in his 
business by the Imsband for a séries or years, and mixed witli liis property, 
without any account tliereof being kept, thns giving him crédit in his business, 
and tliere is no spécifie agreement witli liis wife for repayaient, or tliat tlie 
property purcliased %vilh it sliall be liers, tlie moneys so used, and tlie goods or 
property so purcliased, become his for tlie purpose of paying his debts. 

2. MoiîTGAGB To Secukk Money op Wife— Pkaud on Creditoiîs. 

A mortgage by tlie husband to secure inoneys of the wife so collccted and 
used, kept fromthe record till af ter the purchase and receipt of a large amount 
of goods by the husband aiid his son, tliey being at the time largelj' insolvent, 
held to be fraudulent as to the parties selling the goods. 

3. I'raud — Question op Fact. 

Fraud is generally a question of fact, to be determined by ail the circum- 
stanccs of the case. 

4. Wipe's S.'cpakate Property. 

A wife, desiring to pre.<erve lier rights in lier separate property, should takc 
roasonable care to keep it distinct from lier husband's business, so tliat it shall 
not become the nieans of praclicing fraud upon otliers. 

In Bquity. 

David Fricdcnricli, for complainants. 

Daniel Titus, for défendants. 

Sawyer, J., (ornlly.). Thé bill in this case is brought for the pur- 
pose of baving appropriated to the payment of debts certain property 
alleged tO bave been fraudulently mortgaged and transferred to Mrs. 
Mish, the wife of one of the défendants. Without going into tbem 
fully, a brief outline of the facts is as follows : In December, 1879, P. 
Mish & Son, a firm doing business iu San Francisco, in a certain line 
of mercbandise, was manifestly insolvent, — their indebtedness largely 
exeeeding their assets. In that month P. Mish executed to his wife 
a mortgage for the sum of $54,000, upon property which was alreadj- 
subject to a mortgage for a large amount, the two mortgages being 
more than sufïicient to absorb the property. The alleged indebted- 
ness for wbich this mortgage was given arose from rents and sales 
of certain separate property of the wife, which had been given to her 
by her brother so far back as 1863. For years the husband had been 
collecting the rents of this property, using the money in his business, 
and for the support of his family, and for other purposes, and no 
book-account or mémorandum of it was kept by either party. At 
the date mentioned, Mr. Mish and his wife figured up the amount 
which tbey claim be had received from the income of her property 
and added a large amount to it as interest, making the total indebt- 
edness $54,000, for which sum the mortgage referred to was exe- 
cuted. The mortgage was not put on record at the time. About the 
time of its exécution, the j-ounger Mish left San Francisco for New 
York, wbere he purchased for the firm from varions parties, upon a 
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crédit of severalmonths, — four montbs, I believe, — goods to the value 
of $63,000, — his firm being tben undoubtedly insolvent, it beiug in- 
debted to an amount mueb larger tban tbe value of ail its assets. 
The goods were purcbased during the winter of 1879-80, and imme- 
diately shipped to San Francisco. In March, 1880, soon after the 
arrivai at San Francisco of the last of tbe goods, Mrs. Misb put her 
mortgage on record. Immediately afterwards a suit was brougbt on 
bebalf of a relative, a brother-in-law of Mrs. Misb, and tbe stock in 
the store of P. Misb & Son attached. Tbe stock was sold under exé- 
cution in that suit, and Mrs. Misb beeame the final purcbaser; sbe 
having in tbe mean time bougbt up anotber judgment against the 
firm. Tbe conséquence was, not one cent of this indebtedness of $63,- 
000 referred to was ever paid, and thèse complainants, being among 
tbe sufîerers, bring this suit to bave the property covered by the mort- 
gage to Mrs. Misb appropriated to the payment of their debt. Tbe 
delense is tbat this is tbe separate property of Mrs. Misb. I think 
no one can read the testimony and the record in this case witbout 
being satisfied tbat thèse transactions are fraudaient with référence 
to thèse creditors. It is not necessary for me to go into a discussion 
of the subject; it would be unprofitable to do so; but, in my judgment, 
it is clearly manifest, from tbe facts and the surrounding circum- 
stances in this case, as to thèse creditors, that this transaction be- 
tween Misb and bis wife was fraudulent. A great many ear-marks 
of fraud are apparent. Fraud cannot usually be proved directly. It 
is a question of fact, to be inferred from the surrounding circum- 
stances. The circumstances in this case, certainly, justify the infer- 
ence of fraud. 

If is bighly probable, and for tbe purposes of tbis décision I sball 
assume, that mucb of this money making up the alleged indebtedness 
of $54,000 was income from tbe wife's separate property. But it was 
collected by the busband, who used it for sucb purposes as be saw fit, — 
witbout any spécifie agreement in writing, or otberwise, in regard to it, 
— no accounts or traces of it being kept, and he was not ealled upon to 
give any account of it until the time when the mortgage was executed 
to tbe wife, under the circumstances named, many years after its col- 
lection and use; and tbe exécution of tbe mortgage was kept secret 
until after tbe delivery of the last goods bougbt in New York by tbe 
son. Tbe attacbment referred to foUowed so' quickly and under 
sueh circumstances as, at least, to suggest a suspicion of co-opera- 
tion and information on the part of tbe attaching créditer not pos- 
sessed by other creditors. I think tbis point in the case cornes 
elearly witbin tbe ruling in tbe case of Humes v. Scrur/gs, 94 U. S. 
22-28, where, in tbe case of such a use of a wife's propertj- as is bere 
shown, under similar circumstances, it was beld tbat there was a 
dedication of tbe money on the part of tbe wife to tbe gênerai uses 
of the busband. I think the circumstances in tbis case sbow a 
dedication to tbe busband by the wife of the income of ber property 
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collected and nsed by him, so far, at least, as tlie interesls of thèse 
creditors are concerned. If married wornen désire to préserve their 
rights of property, tliey should take reasonable care to keep it sepa- 
rate, and in such condition as not to mislead those dealing with their 
husbands. They should so manage their property, as not to make 
it an instrument of fraud upon the rights of otliers. There must, 
therefore, be a decree for complainant in conformity with the prayer 
of the bill. 



The "Eletatoe Case." 

Kansas City Elevator Co. v. Union Pacific Ey. Co. and others. 

Union Pacific Ry. Co. and others v. Kansas City Elevator Co. 

and others. 

{Circuit Court, W. D. Missmri, W. V. 5Iay, 1881.) 

1. LeASE— FonFEITUEE — Ue-EKTT!Y. 

The Tight ol' a lessor to détermine, withont re^ourse to tlie court'î, a lease of 
real estalo as forfeited, and re-enter upon tlie prem.ses, is a har^h power, and 
it is tlie duty of tlie court to restrain it to tlie inost teclinioal liraits of tlie 
tenns and cond. lions upon wliicli tlie right is to he exereised, and a court of 
equity, wlien nocessaiy, when tliis power lias been exereised, will come in and 
atïord relief. 

2. Samb— Condition Précèdent — Taxes and Rents. 

AVlieie a lease provides for re-entry upon failure to pay taxes and rents, a 
dcinand for the payraent of such taxes and rents is necessary as a condition 
précèdent to tlie nght of re-entry. 

3. BaME — SuiiLEASE. 

AVhere a lease contains a provision that tlie lesi^ee sliall " not sublot, nor as- 
sign or transfer this agreeraent, without the wr tien Consent thcreto of the su- 
penntendent" of the lessor, the lessee may either sublet or ass gn, with tlie 
assent of .he offîcer namid ; and where.during two or three monihsof the terra, 
the property was turned over to anothiir witliouf the assent of the lessor, by 
acquiescing, and fa ling to object for a considérable period of time, the breacii 
of the agrieraent w.ll he considered as waived by liiin. 

4. SaME — ReCEIVER — SuPEnlXTENDENT. 

Under such a lease, the superintendent appointed by the receiver, into wliose 
liands the railroad corapany, the lessor, lias passed, is to be i-egarded as the su- 
perintendent, and his assent to a sublease wifl be sufficient. 

5. Same — PooMNG Arhangements. 

When a party seeks to déclare a oontract forfeited by an act of his own, he 
must point out specifleally some clear act, in violation of the terms thereof, 
■n-liicb iiuthorize said forleiture, and in this case the alleg;'d pooling arrange- 
ments on the part of tjie lessees are not sufficient to eonstitute a breaoh of the 
agreement that it "will use the premises for no other purpose than a legiti- 
mate business," and Will charge only reasonable and comiiensatory commis- 
sions. 

In Equity. 

Gage dt Ladd and Knrnrs d- Ess, for the elevator Company. 
J. P. TJsher, A. L. Williams, and Charles Mumoe, for the railway 
companies. 
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Miller, J., (orally.) We mil proceed this morning to dispose of 
what is called the "Elevator Case," which bas occupied seveial days 
in argument. 

I shall not be able to-day to deliver any but a very brief opinion. 

There are two bills. One is bronght by the elevator company, the 
main purpose oî which seems to be to prevent the railway company 
from pulling down and removing the elevator itself. No other relief 
is asked, except that the railway company shall be enjoined from 
pulling down, or tearing down, and removing the elevator. 

The other is the bill of the railway company, and it states the rea- 
sons why they entered on the ground which is the subject of contro- 
versy. Tney justify their act by référence to the power which the 
lease or contract under which the elevator company held conferred 
upon them, being the right of re-entry. And they ask a déclaration 
or decree that their act, in that particular, shall be affirmed, and 
their right to re-entry shall be held to be valid. That is the sub- 
stance of the relief asked in this case. There is no prayer for dam- 
ages, or compensation, or restoration of possession, or anything of 
that kind, which will shorten very much the considération of the case. 

We are to consider the sufficiency of the reasons allegod by the 
railway company for its re-entry npon the ground which it had leased 
(for I think the instrument is a lease) to the elevator company. 

There are several of thèse reaso«s. I do not feel called upon to 
go into any lengthy discussion of them. 

The first two of them are that the elevator company had failed to 
pay its rent, and had failed to pay its taxes, according to the terms 
of the instrument. I am quite satisfied that neither in regard to 
payment of rent, nor in regard to payment of taxes, was there any 
sufScient foundation for declaring the lease forfeited, or for the exer- 
cise of the power of re-entry on the part of the railroad company. 

As a proposition pervading this doctrine of the right of re-entry by 
the forfeiture of a lease of land, it is to be observed that the power 
to be exereised is a very strong power, and it is one which is exer- 
cised without the judgment of a court of justice or of anybody else 
hut the party who is exercising it. The party détermines for him- 
self whether he has the right of re-entry, without any resort to a 
court of justice. This is always a hai'sh power. It has always been 
considered that it was necessary to restrain it to the most technical 
limits of the terms and conditions upon which the right is to be ex- 
ercised. Henee it is thnt the old common lawprovided in this class 
of contracts that it was the duty of the court to see that no injustice 
^as done. It is reasonable, it is natnral, that when a contract puts 
into the power of one man to say that under certain contingencies, 
of which he is to be the judge, he shall enter upon the house or 
home or property of another, and eject him instantly, and take pos- 
session, — it is reasonable, it is proper, that the contract and the acts 
^hich justify such a course of couduct should be construed rigidly 
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against the exercise of the right. A court of equity, wlien necessary, 
■when this power Kas been exercised, will corne in and afford relief. 

In regard to the taxes and rents, the law is well settled, I think, 
that a demand for the payment thereof is necessary as a condition 
précèdent to the right of re-entry. 

The next proposition upon which the re-ontry in this case de- 
pended is that there was a period of two or three months during 
'which this elevator was run under a verbal lease, -without the ap- 
proval of the railway company or any of its officers. It is sufficient 
to say, as to this, that if it was provided by the lease that this eleva- 
tor should be kept in the hands of the original parties, (as it prob- 
ably was,) it seems to us that the time which elapsed before the rail- 
road company undertook to enforce their rights under that breach of 
the terms of the lease is enough to condone or waive it. If the writ- 
ten lease under which Mead & Templer held the property is a valid 
instrument, and if the approval of the superintendent is a valid ap- 
proval, they waived the former use of it for a month or two by the 
same parties prier to the exécution of that lease. 

The next question is whether the parties forfeited their lease from 
the railway company by the makmg of a lease to Mead & Templer. 
The argument (and it is a very ingenious one) is that, under this 
seventh clause of the original lease between the elevator company 
and the railway company, there was no power to lease or sublet at 
ail, and that the approval and consent of the superintendent were 
with relation to allowlng an assidûment of the contract. The arti- 
cle reads as follows :. . 

"And the said party of tlie second part f urtlicr covenants and agrées that 
it will not sublet said elevator aud warehouse, nor assign or transfer this 
agreement, without the written consent thereto of the superintendent of the 
party of the first part, and that it will not use said building for any other 
purpose than that contemplated by the terms of thrs contract." 

It is said that the meaning of that is that they will not sublet the 
elevator at ail, aud that they can only assign upon the written con- 
sent of the superintendent of the railway company. As I stated be- 
fore, I canuot enter into a full discussion of thèse questions, but it is 
sufficient to say that, in my opinion, it embraces the subletting, and 
that it may be done with the consent of the officer named in the in- 
strument. 

This sublease to Mead & Templer did hâve the approval of a man 
who said on the back of it that he was the superintendent. The 
only question is, was he such superintendent? It is said that he 
was not the superintendent of the company, because the railway had 
been putinto the hands of receivers, who exercised gênerai control 
pver the road aud its property, and that this man, Mr. Oakes, who 
approved of the instrument, was the superintendent of the receivers, 
and not the superintendent of the company. I think that his ap- 
proval was sufficient to justify the, lease in this case. Thisïailwaj 
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Company existed Tvhen this contract was made with an offieer known 
as superintendent, and among his duties it was specially stated in 
the by-laws of the company that lie should hâve charge of ail the . 
property and dépôts of the company. It is my opinion that when 
the former superintendent resigned or was removed, and the receiv- 
ers were appointed, and they appointed Mr. Oakes superintendent, 
that he was the légal superintendent of that road, with the power to 
exercise those very functions that the prior superintendent liad pos- 
sessed; that his acts in pursuance thereof were properly and legally 
the acts of the railway company. That simply means that the law- 
ful superintendent of that railway corporation at that time was Mr. 
Oakes. Therefore, I think that the sublease was a valid lease, and 
créâtes no rigbt of re-entry on the part of the company. 

I do not think it is necessary to enter into an inquiry as to whether 
this lease, in the nature of its terms, is- ultra vires, or beyond the 
power of the company, or not. 

The argument now is that this lease was to run for 20 years, and 
that the probability was that the company would need the land for 
the ordinary uses of the railroad, and that, therefore, it had not the 
power of putting this land out of its cuntrol. This argument is not ■ 
Sound. The company owned the land, and, not having any immé- 
diate use for it, it made a lease, fixiug its own terms and the time 
when it could résume possession, and it is not, according tu the law, 
for it to turn around now and say that they need the land. Ail the 
doctrines of contracts, ail the doctrines of the rights of corporations, 
are opposed to it. 

I do not recollect now of any other but one proposition that has 
been urged. One other ground has been urged as supporting the 
right of re-entry, and to déclare the instrument forfeited; that is, the 
pooling arrangement which the elevator company entered into. What 
that arrangement was is not very defînit-ely stated. Ail we know is 
that it was a contract, one clause of which is pointed out as author- 
izing the party to re-enter, in conséquence of siich contract, upon 
the ground that it violâtes the fifth clause of the original lease be- 
tween the elevator company and the railway company, which says : 

"And saia party of the second part further covenants and agrées that it 
will use said premises for no other purpose than a legitimate business of re- 
ceiving and forwarding grain, and that it will charge for storage and de- 
livery of grain from said elevator only reasonable and compensatory com- 
missions, and such as raay be charged for like service at other elevators of 
similar character at Kansas City, and that it will in every way aceommodate 
and serve shippers and tlie gênerai public, so as to transact its business, to 
the best of its ability, to the satisfaction of the x'atrons of said party of the 
flrst part." . : , . " 

As I said before, when a party seeks to declarç a contract forfeited 
by an act of his own, he niust point out specially some clear act in 
yiolation pf the terms of the lease which authyrizes said forfeiture.. 
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This pooling may be a very bad business; it may be very wicked; 
it may be as wicked as counsel represent it to be; but by the terms 
of the ajrreement siich wickedaess is in no way made a reason for 
the forfeiture of this lease. Besides, in regard to this clause, the 
only point is that it is provided that "said elevator will receive and 
deliver grain for reasonable and compensatory commissions." There 
is no proof in this case that they ever refased to do so. The proof, 
on the contrary, is that the commission they received was reasonable. 
Hère is an agreemeut under which a forfeiture is claimed on the 
ground that there must hâve beon exorbitant charges by the elevator 
Company. But the railroad company hâve attempted to make no 
such proof hère; and the proof on the other side négatives it; and 
there is no proof that they ever made any but reasonable and com- 
pensatory charges. It may be that this pooling arrangement con- 
fers rights that may be maintained in other cases and oiher suits, 
but it did not confer the right of re-entry. This is not the proper 
place for me to consider that question. It may corne up hereafter 
in anotlier shape in other suits. Ail that I hâve to say now is that 
the provisions of the lease hâve not been violated so as to forfeit the 
lease ipso facto. 

I want to call the attention of counsel to wbat seems to me to be 
an error in regard to the rights assumed as growing out of thèse 
suits. I bave aiready said that the right of re-entry and forfeiture, 
in regard to the terms of the lease, is a right wliich the courts at 
common law dealt with very rigiJly and stiictly, while a court of 
equity very ofteu sets aside and restores the parties to their former 
positon, and refuses compensation for any damage done. There is, 
however, a différent mode of proceed iig to déchire the lease forfeited. 
When either party, le.ssor or lessee, daims that acts bave been done 
which render the continuing of the relation no longer proper, such 
party can go into a court of equity, on gênerai prinoiples, and ask to 
bave that lease set aside, canueleJ, and aimuUed. In that case the 
court of equity sits holding the scales of justice evenly between the 
parties, and may say that it believes that suih acts bave been done 
by the lessee, for instance, as ought to terrain;ite the agreement, or 
that he shall account by compensation and by payment of damages. 
And the court will déclare the agreemeut at an end, and set aside, 
and annulled, and will mike suça onlers as s em proper and right. 
So a p:irty might bring an action for ejectment or for forcible entry 
and detainer, and thèse questions might be submitted to a jury and 
the rights of the parties determined. But in this case the railway 
Company bas gone with a high hand and asserted its rights with a 
strong power. And the question, and only question, to be considered 
hère is whether it was justitied. ïliey did not bring an action in 
which the question of the pool might be considered, but they bave 
simply Btaled certain reasons why tliey entered, — why they esercised 
this power of re-euiry; anJ they ask that their action be approved. 
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and their possession quieted. Now, as to this question of pool, 
whether there is any reason in it, or whether it amounts to anything, 
is not for me to say in this case. It is not a défense for tiieir hav- 
ing taken forcible possession of this property. 

The resuit of thèse views is that the prayer of plaintifï's bill, ask- 
ing that the railway company be restrained from tearing down and 
removing the elevator, wiil begranted, and the temporary injunction 
will be made perpétuai. A déclaration will be made tbat there is 
not sulHcient ground for the railway company to exercise the right of 
re-entry. And the bill of the radway company will be dismisbed. 



West Portland Homestead Ass'n v. Lownsdale, Assignée. 

(District Court, D. Oregon. July 20, 1883.) 

1. PliBA IN Equitt. 

A plca of Ihe sfatute of limitations to a bill in cqnity is a piiro plca, and ne"d 
not be accompa lied by an ansvver, unless the de.enie is aiiticpated by ilie bill, 
a id some equitablu circumstance is aliegud thercin for tlie puiposu of avoid- 
ing the statute. 

2. Limitation in Section 5K)1 of the Revised Statdtes. 

On Septembcr 6, 1871, G. and wife convoj'ed block 67 In Carter's addition to 
Portlaud to U., and on Angujl 11, 1875, coaveyed llie same to the West P. H. 
A., an:l on Feljniury 19, 1^78, L. was appointed the a-signee in bankriiptcy of 
0. , and on Jlarcdi 27, 18.-3, was about to sell said lilock as said assignée, wli n 
s lid Weit P. II A. broiight suit against said assignée lo enjoin said sale, alleg- 
ing thnt Ih:; Conveyance to C. was a mistake. HeÀd that, under section 50.Ï7 of 
the llevise.l Statutes, the suit was barred bj- lapse of time, uniras the mistake 
was not discovcred until within two years next before the comniencenient 
of the suit, which did not appear to be the ca^e. 

Suit in Equity for Injunction. 

C. P. IleM, for plaintiiî. 

George II. Williams, for défendant. 

Deady, J. On March 27, 1SS3, the plaintifF, a corporation formed 
and existing under the laws of Oregon, brought this suit to hâve the 
défendant, as the assignée in bankruptcy of Charles M, Carter, per- 
petually enjoined from selling block 07 in Carter's addition to Port- 
land. 

The case was heard on a plea in bar to the bill, founded on the 
limitation contained in section 2 of the bankrupt act, (section 5057, 
Eev. St.,) which provides that — 

"No suit, eitlier ut law or in equity, shall be maintainable in any court be- 
tweeu au assignée in bankruptcy and a persoii claiuiing an adverse interest, 
toucliing any property or rights of property transférable to or vested in sueh 
assignée, unless brought within two years from the tiiue when the cause of 
action accrued for or against such assignée." 

The facts stated in the bill necessary to an understanding of the 
case are briefly thèse : 
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On and prior to September 6, 1871, Joseph S. Smith, Charles M. Carter, T. J. 
Carter, and L. F. Grover were the owners in common of the unsold portion 
of the north-east c[uarter of the donation claim of Thomas and Minerva Car- 
ter, situated in township J. S., range 1 Vf. of the AValhimet meridian, and 
bounded on the soutVi by the east and west subdivision line of section 4, in 
the township aforesaid; and, as such owners, on or before Ootober 1, 1871, 
caused the same to be surveyed and platted into blocks, lots, and streets, by 
niimbers and names, as Carter's addition to Portland, and divided the same 
between tlieniselves by deeds of partition, designating tlierein, according to 
said phit, tho lots and bloclcs allotted to eacli , that in the deed so executed to 
Charles :M. Carter there is described block 67, "in Carter's addition," whereas 
at the date of such deed there was no such block in said addition, the désigna- 
tion of the same therein being a mistake, and without considération between 
the parties thereto; tliat in Ootober, 1871, said L. P. Grover and Elizabeth, his 
wife, caused to be surveyed and platted into blocks, lots, and streets, by num- 
bers and names, a certain tract of land, owned in severalty by said Elizabeth, 
and adjoining the flrst-montioncd tract on the south as a part of said Carter'.i 
addition, one of wliich blocks is said bloclc 67 ; that afterwards said Grover 
and wife, in conjunction witli the other parties to said partition, exocutcd a 
général plat of both said surveys and plats of Carter's addition, and acknowl- 
edged the same, which was recorded on November 4, 1871 ; tliat on August 11, 
1875, said Grover and wife, for a valuable considération, duly conveyed to tlie 
plaintilï said block ti7; that at the date of sucli conveyance, and prior ty tlie 
one to Charles M. Carter, said Grover and wife were in tlie exclusive posses- 
sion of the said block and paidthetaxes thereon, and theplaintiff since thecon- 
veyance to it lias been and is now in tlie exchisive possession of the same, and 
has paid the taxes tliereon; and the said Charles M. Carter was never in the 
possession of the same or paid any taxes thereon, " but was ignorant that said 
mistaken désignation was in his deed." 

The bill also allèges that the plaintiiï purchasecl the premises in 
good faith, and that no créditer of said Carter was deceived by the 
fact ; that said block 67 was incliided in said deed to him, and that 
the défendant, as assignée aforesaid, now claims to be the owner of 
the same, and as snch is about to sell it at public aitction. 

On the argument the point was made that this was not a pure plea, 
and thercfore it ought to be supported by an answer. Where the 
matter of the plea is antieipated by the bill as a release, but circum- 
stances are also alleged that may avoid its effect, as that it was ob-. 
tained by fraud or mistake, the plea is not a pure one. In such cases 
ihe plea must deny the circumstances, and be supported by an answer 
making a discovery touehing the same. Story, Eq. PI. §§ 674, 675. 
A pure plea is founded on new matter, not apparent on the face of the 
bill, or it is limited to a déniai of some allégation therein, which goes 
to the foiindation of the suit — as the fact of partnership. Story, Eq. 
PI. §§ 660, 668. 

The material facts contained in the plea appear on the face of the 
bill, except the recording of the deed aforesaid to Charles M. Carter 
on Septeruber 20, 1871, and the date— February 19, 1878— of the 
defendant's appointment as assignée in bankruptcy of said Carter; ■ 
apd_ if thèse two facts had been stated in the bill, the défense might 
hâve been made by demurrer. ' ■ . i . . . , 



WEST PORTLiND HOÎIESTEAD ASS'n V. LOWNSDALE. , 207 

The right to maintain a suit to correct the alleged mistake in the 
conveyance to Carter was not barred by the law of the state at the 
date of the appointaient of the défendant as his assignée in bank- 
ruptcy, and therefore the qualification of section 5057, supra, that it 
shall not hâve the efïect to "revive a right of action barred at the 
time when an assignée is appointed," has no application to the case. 
But I do not perceive that any attempt is made in the bill to antici- 
pate this défense of lapse of time and avoid it, and therefore it seems 
to be a case for a pure plea of the statute — a simple statement of 
facts wbich show that the right to maintain this suit is barred be- 
cause it was not brought within two years from the time it accrued. 

The allégation concerning the possession of the premises in the 
mean time is not pertinent to this matter, as the right to maintain 
this suit is not affected by that fact, whatever weight it might hâve 
as évidence upou the question of mistake. If the plaintiff is in the 
possession of the premises, and the defendant's right thereto is barred 
by the adverse occupation of the former and those under whom it 
claims, it may avail itself of that fact as a défense when the défend- 
ant or his gnintee seeks to recover that possession. So with the allé- 
gations of good faith on the part of the plaintiff, and the creditors of 
Carter not being deceived: they in no way excuse the delay in bring- 
ing this siiit, or tend to avoid the bar of the statute. Neither is the 
allégation of Carter's ignorance of the fact that block 67 was included 
in the conveyance to him material in this connection. But if it had 
been alleged that the plaintiff was ignorant of the mistake, and did 
not discover it or become aware of it until within two years next be- 
fore the commencement of this suit, that would be a circumstance 
sufficient to avoid the apparent bar of the statute, and to require an 
answer from the défendant in support of this plea, and a déniai of the 
same thereiiî ; for in case of fraud or mistake a court of equity does 
not allow the statute to run until the discovery thereof. Story, Eq. 
PI. § 1521a. And this rule has now been incorporated into the 
statutes of many of the states, including Oregon, (Code Civil Proc. 
§ 378;) and in Bailey v. Glovcr, 21 Wall. 347, was applied to this 
very statute by the suprême court in a case of fraud, and by a parity 
of reasoning and autliority would doubtless be similarly cunstrued in 
a case of mistake. See, also, Nicholns v. Marray, 5 Sawy. 324:; Carr v. 
Hilton, 1 Curt. 390. Counsel for the plaintiff also contends that the 
right to maintain this suit against the assignée did not accrue until 
the défendant set up a verbal claim to the property by advertising 
it for sale in March last, as the assignée in bankraptcy of Carter, 
and therefore tlie statute has not run. 

But this view of the statute cannot be maintained. The deed to 
Carter vested the légal title to the premises in him, and the convey- 
ance by the register in bankruptcy to the défendant passed the same 
to the latter. Under the subséquent conveyance by Grever and wife 
to the plaintiff, the latter only tooli what was then left in its grantor, 
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— the équitable estate, with tlie right to maintain a suit to correct thc 
mistake and acquire the légal title. Tbis, if anytliing, was certainly 
an "adverse interest," touching property subsequently vested in the 
assignée., and the plaintiiï was thereafter "a person claiming an ad- 
verse interest" in such property. The right to maintain this suit 
against Carter aecrued to the plaintiiï as soon as it succeeded to tho 
rights of Grover and wife in the j)roperty, and it aecrued, as against 
his assignée in bankruptcy, as soon as the latter was appointed. The 
two-years' limitation then began to run, and had expired before this 
suit was commeneed. 

There are two absolute conveyances to this property from the same 
parties, and as only one can stand and- bave effect according to ils 
purport, they are necessarily in conflict from the date ot their exist- 
ence, and the parties claiming under them are therefore claiming ad- 
versely to euch other. Ttiis point was practically decided in Bcdlei) 
V. Glover, supra, 346, in whicli the assignée brought a suit more than 
three years after his appointment, to set aside certain fraudulent 
conveyances made by the bankrupt just before filing his pétition in 
bankruptcy. In deliverins tUe opinion of the court, Mr. Justice Mil- 
ler says: 

"Counsel for the appellent argues tliat the provision of tlio second section 
of tlie bankrupt act lias no application to the présent case, because it is not 
sliovvn tliat tlie défendants Iiave set up or asserted any daim to tlie property 
now songlit to be recoverert, adcierse to tliat of the assignée. It is rather dilfi- 
cnlt to see wliat is meant by this propoiition. Tue suit is bronglit to be re- 
lieved from sonie supposed daim of right or interest in the property on the 
part of the dépendants. If no such claim exists, it dues not stand in the way 
of cornplainant, and he does not need the aid of a court of equity to set it 
aside. If it is intended to argue tliat until sorae one asserts, in words, tliat 
he chiims a rigiit to property transferred to the assignée by virtue of the act, 
wliicli is adverse to the bankrupt, the statute does not begin to run, tliough 
such person is in possession of the property, acting as ovvner, and aihiiitting 
no other title to it, we think the construction of the proviso entirely too nar- 
re w." 

True, there is no claira that Carter or the assignée was ever in 
the possession of tlie premises, and the contraryis alleged in the bill. 
But ever sinee September 20, 1871, the duly-recorded deed of Grover 
and wife, under whom tlie plaintiiï ciaims by a conveyance of August 
11, 1875, has, in contemphition of law, given notice and been a 
claim to ail the world tbat Carier, and tlie défendant, as his successor 
in interest, had an interest in the premises adverse to any claim in- 
consistent with such deed. See, also, FreeUiuler t. llolloman, 9 N. 
B. E. 831. 

The plea is sufficient. 



STBOUSS V. WABASII, ST. L. &. P. KT. CO. 209 

Strouss and others v. Wabash, St. L. & P. Rt. Co. 
(Oircuit Court, JV. I>. 0/iW, T7. Z). Juna Term, 1883.) 
Cariîibr of Passengees — LiABiLiTï FOR Meuciiandise Cahried as Bag- 

GAGE. 

A carrier of passengers is liablo as a common carrier for tho ordinary baggage 
of passengers upun its trains, but it is not liai)le for loss or injury to pacîiagrs 
of merch:nid;se, passed as baggage, unless its agent Uaving control of tlie re- 
ceipt of tbe baggage was informed or knew wliat was contained therein, and 
no misrepresentation was made by theowner to tlie agent havicg charge of Ihe 
business of elieeking tbe baggage. 

HaJIE — LiABILITY for EXTR.\ BaGGAGF. — DEIirVERT. 

Arailioad Company is liable as a common carrier to tbe owners of extra bag- 
gage, wbere it is sbown that tbe baggage-master aocepted it with tbe knowl- 
edge, and witb tbe undersianding and arrangement betweeu the passenger and 
liimseif, as tbe agent of tliecompany, Ibat extra paysbould be made for tbe trans- 
portation tbereoi, and if be receive tbe extia baggage, gives bis chec-ks Ibere- 
î'or, upon payment of the extra charge, the company will lie liable as a com- 
mon carrier todeli ver tbe trunks at ihe place designated liy the checks or con- 
tract of carringe, and is responsil)Ie for any injury occurring to tbe baggage in 
its transportation, and before its deliveryat tbe place wbere it was to be de- 
îivered. 
Same — Implied Adtuoeitt of Baggage-Master — AcT OF GoD — Loss DP 
Bagqage. 

Where a railroad companj' place a baggage-master iri lis naggage-room it 
holds out to ibe public that lie bas author.iy to malve arrangements as to wbat 
sort of baggage sball be carried by tlie company, and a conlract to carry extra 
baggage upun tbe payment of an extra cliarge made by bim will be binding on 
tbe ompany, and it can only be excused from llie safe dclivery of such baggage 
by sbow.ng tbat it v.'as lost by so.iie act of God, or tbe pulilic enemy, wbich 
could not be prevented by the exercise of proper care on ils part. 
Same — Bodden Flood — Question fou Jury. 

Asudden and extraurdinarj' flood iu a river îs to be recrardeil as ^he act of 
God; and in an action by tbe owner of baggage for damage caused thereby, 
tbe jury are to détermine, fiom ail tbe circunistances of tbe case, wlietlier, 
after tbe baggage- master of Ibe railroad company received and cbecked sueU 
baggage the flood came so suddenl}' ihat, under the circunistances, tbe injurj' 
could not bave rtasonal.ly been pri venled by tbe eompanj' or its agents by tlij 
use of ail possible means; and if tbey tind that it could hâve been doue wilh 
tbe exercise of reasonable and pro, er and ail possiiile means that could be ex- 
ercised and used by its agents, it was bound to place such baggage in a place 
of safety and pievent damage to tbe goods, and the owner is entitled to recover. 
Same — PiiESEiiVATiox of Goods aftek Dei.ivert to Carrier. 

After goods are delivered to a carrier to be transported to a particular place, 
thej' are in the cusiody of tbe carra r, and it is tbe dutj' of the carrier to pré- 
serve thein from damage by reason of a sudden flood, as far as is in bis power, 
and not tbe duty of tbe owner the.cof. 
Sa.me — JIeasuiîe op Damages. 

The ineasure of damages in siicb a case is the loss whicTi tbe owner of tbe 
goods bas siistnined by tbe breacb of the contra, t. The jury are to judge of 
Ihe value of tbe goods, and wliere a part of tliera bave been sofd, whalever was 
realized from such sale is to bedducted from the général value thereof, and 
the balauce would be the mi.asure of damages. 

At Law. 

Mr. Hubbird, for plainfiffq. 
John R. Oslx)rii, for dmtsuaant. 
v.l7,no.3— 14 
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Welkek, J., (cliarging jury.) The plaintiffs were clothiug mer- 
chants in the city of Eochester, New York, and one of their firm — 
Mr. Isaac J. Beir — was in the city of Toledo, on the eleventh day of 
February, 1881, with three trunks, such as are usually carried by 
commercial travelers, filled with goods in their line, — with clothing 
belonging to plaintiffs, — and Beir desired to go as a passenger on the 
passenger train of the défendant, to start that night at 12:05, from 
Toledo to the to"îvn of Napoléon, on the railroad of the défendant, and 
take with him, as baggage, the three trunks. He left the Boody 
House shortly after 10 o'clock in the evening, on the omnibus of the 
Toledo Transfer Company, with bis three trunks, and went to the de- 
pot of the défendant, where the trunks were placed by the agent of 
the Transit Line, on the truck of the défendant, and placed by him 
in the baggage-room of the défendant at the dépôt. Shortly aftor- 
wards, Beir, having purchased a ticket for Napoléon, went into the 
baggage-room and asked the baggage-master to check t^ e three 
trunks to Napoléon, informing him they weighed some 600 pounds 
more than was allowed as baggage; whereupon the baggage-master 
charged him two dollars and forty cents extra for the trunks, which 
be then paid him, and the baggage-master gave him three checks foi- 
the trunks, in the usual way. Beir then soon after went on to the 
passenger train of the défendant to await its starting for Napoléon. 
While Beir was in the haggage-room of défendant the water began 
to cover the floor of the room, and the baggage-master left the trunks 
in the room on the trucks, and carried Beir on bis back to a higher 
point near the ticket-office, where he left him, and did not return for 
the trunks to put them in the baggage-car, but, soon after, left the 
dépôt in the United States mail wagon on account of the high water. 
Soon after, the water came in and subnierged the trunks, and the 
dépôt and the railroad tracks, so that the train did not leave that 
night, and Beir was taken from the train in a boat. By morning 
there was some six feet of water in the dépôt, wetting the goods in 
the trunks and doing great damage to them. 

Plaintiffs sue to recover the loss of the goods contained in the 
trunks, on the ground that the défendant did not delivei* the trunks 
at Napoléon according to its contract as a common carrier, and was 
also guilty of négligence and earelessness in not placing the trunks 
in a safe place, and in not taking proper care of them as common 
carriers, by reason of which the goods were damaged and injured. 
This earelessness and négligence are denied, and it is claimed by de- 
fendant that the injury was occasioned by a sudden and unexpected 
flood of the river, being the act of God, and which the défendant 
could not foresee or provide against. 

The défendant, being a carrier of passengers, is liable as a common 
carrier for the ordinary baggage of the passengers upon its trains. 
As carrier of passengers, défendant was not liable for loss or injury 
to packages of merchandise, packed as baggage, unless its agent 
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having the control of the receipt of the baggago was informed or 
knew whflt was contained in tlie trunks, and no misrepres&ntation 
made by tbe owner to the agent having charge of the business of 
checliing the baggage on that occasion. The company is liable as a 
common carrier to the owners of extra baggage where it is shown 
that the baggage-master accepted it with the lînowledge, and with 
the iinderstanding and arrangement between the passenger and him- 
self, as the agent of the company, that extra payment should be 
made for the transportation thereof. If lie took, under such an ar- 
rangement as that was, the three trunks, and gave his cheeks for 
them, then it made such a contract between the railroad company and 
the plaintifïs in this suit, for the breaeh of -whieh an action might lie 
in favor of the plaintifl's for injuries sustained to the goods. If the 
baggage-master had knowledge of the character of thèse trunks, that 
they contained merchandise, and contained other matters than the 
Personal baggage of the plaintifïs, or this member of the firm of the 
plaintifïs, then if he charged for the extra baggage and accepted it as ' 
such, it makes the company liable as common carriers to deliver the 
trunks at the place designated by the cheeks or contract for carriage 
between the plaintifïs and the railroad company, and it would be re- 
sponsible for any injury which would occur to this baggage in its 
transportation and before its delivery at the place where it was to be 
delivered. The railroad company, having placed the baggage-master 
in its baggage-room, holds out to the public that he bas authority to 
make arrangements as to what sort of baggage shall be carried by the 
railroad company, and having given him the direction and the con- 
trol and the management of thèse articles of freight, he, in the eye 
of the law, — so far as the outside public is concerned, — would be au- 
thorized and bave authority to make such contract as is claimed by 
the plaintifïs in this suit that this baggage-master did make, and to 
bind the company in that respect. So that, altliough thèse trunks 
were not filled with the ordinary baggage of the passenger, if he ac- 
cepted them as merchandise and took extra pay for them, and gave a 
check indicating their receipt on behalf of the railroad company, that 
would be such a contract as would authorize plaintifïs to bring suit 
in case it was broken. 

As soon as the baggage-master in the room accepted the extra pay 
and gave his cheeks to Beir, the trunks passed into the possession of 
the défendant, and at that time the relation of common carrier be- 
tween the plaintifïs and the défendant railroad company was cre- 
ated, and the responsibilities and rights growing out of that rela- 
tion, attached thereto. Now, by the implied contract resulting from 
this relation of common carrier of thèse goods,^ — (and it does not 
matter very much whéther they were shipped as mère baggage or as 
merchandise, if they were accepted by the baggage agent without any 
misrepresentation or fraud on behalf of the plaintiSs, or member of 
their iirm;-it. makes but- 'fery' little différence as to" their ■iiability ' 
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•n-hefher tliey were to be sliipped as merehandise, or as trunks of bag- 
gage, — the same liability is upon the company, as a common carrier 
of merehandise, as is inenmbent upon the eompany as a common car- 
rier of passengers,) — by the implied contract the défendant undertook 
to carry this baggage to Napoléon. The défendant ean only be ex- 
cused from the safe delivery of thèse trimks by showing that the bag- 
gage -was lost by the act of God or the public enemy, and which could 
not ^ e prevented by the exercise of proper eare on its part. A sud- 
4en and extraordinary fiood in the river is to be regarded by you as 
the act of God. The fact of the rumors of fiood up the river, and 
the indications of a rise of the watcr, in the Exchange-room and 
about the city of Toledo for two or three days before, does not bave 
mnch bearing upon tbis case, because, until the baggage of the plain- 
tiff vient to the dépôt and the Irunks weïe chccked, this raih-oad com- 
pany owed Ihem no duty. There was no contract between them 
which requircd the défendant to know whethcr there wàs going te bo 
a grcat llood or a amall freshet, That does not enter into the char- 
acter of this contract; but when thèse trunks were delivered there, 
then there was ereated a relation, a/id a duty incumbent upon this rail- 
road company to transport thèse trunks according to contract. 

You will take the parties, then, as they were at the time when this 
conitract was made, and you will measure the rigiits of the plahitiffs 
and the liabilities of the défendant from that time forward; so that 
although, as a matter of fact, the rumors were afloat around the city, 
(and it may be that in aucvther class of cases this railroad company 
and its ofBcers were bound to take notice of an impending fiood and 
take eare of proptwty intrusted to their eare in other relations as well 
as common carrier; it may be they were required to use such means 
as would protect the property before the fiood came on, but that would 
only be in cases where it had the property of the party in posession 
before that time, and while that relation existed between plaintiS and 
défendant ;) but tliis relation was ereated so late in the evening that 
you must take the parties at that time, and judge of their righlà and 
liabilities in that connection. 

In the first place, the défendant, at the late period when this con- 
tract was made, could not change ils dépôt grounds and property — 
conld not make them any more secure against the impending fiood. 
Immediately after the receipt cf thèse goods the défendant was 
bound, in its relation of common carrier, to exercise certain eare 
and duties connected with thèse trunks, and that duty consisied in 
taking eare of them, and preventing them from being damaged by îlie 
flood that had then commenced to come into the dépôt. 

You will see, then, from the statements of thèse gênerai prineiples, 
that the important question for you to settle from the évidence is 
whether, after thèse trunks were received by the baggage-master and 
checked, the flood came so suddenly that, under the circumstances, 
the injury could not ha\e reaoouably been prevented by the défend- 
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ant, or its agents in charge of the trunlis, by the use of ail possible 
means. If it could hâve been done with the exercise of reasonable 
and proper and ail possible means that could be exercised and used 
by thèse oliBcers, then the défendant was bound to place the trnnks 
in a place of safety and prevent damage to the goods in the trunks. 
If, under the circumstanees, it could not hâve been so reasonably and 
possibly done, — with the surroundrngs of the parties at that time, 
from the impending flood, — the sudden character of the fiood, — if 
they could not take care of the goods under thèse circumstances, then 
you will be justifiable in saying that they were injured by the act of 
God; but the theory of that is that the company must use every 
possible means to prevent the fiood from damaging tlje goods. The 
gênerai rule is that if goods in the hands of a common carrier are 
damaged by the public enemy, — as in case of the army destroying 
goods at a dépôt in the late war, — then the law says the common 
carrier is not to be held responsible for the loss of the goods. And 
so of sudden floods and cyclones, that render it beyond the power of 
the Company to take care of the goods and protect them. And this 
question narrows itself down to the fact as to what care this de- 
fondant gave, under the circumstances, to thèse goods tliat night, in 
order to save them from injury, and what it did do. If, by the ex- 
ercise of tlie means within its coutrol, with ail the surroundings as 
the dépôt was fixed, (the plaintilïs put tbeir trunks there in the dépôt 
as it was constructed,) and you could not expect the railroad Com- 
pany to make any extraordinary provisions such as were only re- 
quired on extraordinary occasions, but it would be required to use 
ail the machinery it had around it to make this baggnge secure, 
— its ofBccrs did ail that was possible to be done under the ch'- 
cumstanccs, then it is not liable; if they did not do that, then it is 
liable to this plaintiff for the damages resulting from its failure to 
carry thèse goods safely to Napoléon, and is only to be excused from 
the performance of this contract by the happening of an act of Prov- 
idence that they could not avoid. Apply the évidence to that point 
and that will sottie the liability of this railroad company. Do not 
bother yourselves very much about thèse gênerai rumors, because, at 
the time thèse rumors were on the street, this contract did not exist 
between thèse parties; no relation existed between them. 

Something has been said in regard to the duty of the plaintifFs af ter 
the flood was over. It is claimed by the défendant that Col. Andrews, 
the gênerai agent, said to the plaintiff, "Go and get 3-our trunks down 
at the dépôt and take care of them yourself." And it is said by the 
plaintiffs that they offered to give Col. Andrews the keys, so that he 
might hâve the trunks opened and save what he couid. It seems 
that the goods where left in there longer than they ought to hâve 
been on aceount of the niisunderstanding between the parties. I 
direct you that this common carrier was to take the goods and carry 
them to Napoicou, and notwithstanding Col. Andretts said the plain- 
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tifïs must go and take care of the goo3s, tlieîr failure to do so does not 
relieve the railroad company for the injury sustained by the delay. 
The railroad company could hâve opened ont thèse goods and taken 
care of them, for the reason that it was the custodian of them; they 
\vere in its possession for transportation and delivery at Napoléon, and 
it could not compel the plaintiffs to take the goods until they were 
delivered at Napoléon, and if it lot them get damaged by remaining 
longer in the water, it did it at the risk of having to pay more dam- 
ages than if it had taken them ont earlier after the flood. It was 
the duty of the railroad company, if it wanted to relieve itself 
from liability, to hâve taken thèse goods ont as early as possible, 
and to save as many as it could. It was not the duty of the plain- 
tiffs to take charge of them. They were locked up in the baggage- 
room, and plaintiffs had no business to take possession of them, and 
could not. The burden is upon the railroad company to show that 
it could not, under the circumstances, comply with the contract by 
reason of the great flood. If it has succeeded in satisfyng you that 
it could not perform this contract, that will relieve it from liability 
for injuries to thèse goods; if it bas not done so, then plaintiffs are 
entitled to the damages sustained to the goods. If you find that the 
défendant did discharge its duty, your verdict will be for the défend- 
ant. If you find otherwise, you will proceed to détermine the 
amount of the injury which the plaintiffs bave sustained by reason 
of the failure to perform this contract on behalf of the railroad com- 
pany. The measure of recovery is the loss which the parties sus- 
tained by the breachof the contract. The rule is to restore to them 
whatever damages they bave sustained. You are to judge of the 
value of the goods. A part of the goods were sold; whatever was 
realized from the sale of the goods is to be deducted from the gênerai 
value thereof, and the measure of, damages would be the balance 
after deducting the amocnt realized from the total damages BUbtauied 
by reason of the goods having been wet. 

Verdict for the plaintiffs, and motion for new trial overruled. 



ScHEu V. Grand Lodge, Ohio Division, IndepëndEnt Foresters. 

(CtrcuiJ Court, N. D. Ohio, E. D. AprU Tenu, 1883.) 

BENEFICIAI, Society — Suit to Recotes Benefit — SuspEUDiNa Mejibeb— Fail- 
HEE TO Pat Does. 

B. was a member of a suborainate lodge of défendant, and thereby, by the • 
constitution and b3'-laws, became a meraber of the grand lodge. The death 
assL-ssments were required to be collected by the subordinate lodge and for-- 
warded to the grand lodge, the subordinate lodge. beingcompelled to account , 
for thèse assessments and pay them to the grand lodge, unless the member had . 
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been expelled orsuspended. Theassessment of S. waspaid by tlie subnrdinate 
lodge to the grand lodgo, but at the time of hisdeatli hiul not been paid by liim 
to the subordinate lodgo. Tbe by laws provided that " any raoraber failing to 
pay his assessment Witliin 30 days sliould be suspended," and that notice, 
should be given to the grand seeretary of tbe grand lodge. On tbe death of S. 
bis widow brougbt suit for the amount due him from the grand lodge. IJelâ, 
that the mère non-payment of the assessment did not of itself opcrate as a sus- 
pension, and that tbe act of the seeretary in marking S.'s account ns " sus- 
pended " was not sullicient, as such suspension must be made by some affirm- 
ative act of the lodse, and' by payment of the assessment for bim to the grand 
lodge it bad waived his suspension, and as the grand lodge received the assess- 
ment a recovery could be had in a suit against it. 

Tried to the court and finding for the plaiutifï, and motion for new 
trial. 

Mr. Wilcox, for plaintiff. 
^ Heiiderson â Kline, for défendant. 

Welker, J. The plaintiff is the wife and heîr at law of Albert 
Seheu, who died on the second dayof Âpril, 1880. The intestate, on 
the si.'iteenth day of December, 1879, became a member of SaLbeîe 
Lodge, a subordinate lodge of the défendant, and thereby, hj the con- 
stitution and by-laws, became a member of the défendant lodge. The 
suit is to recover the sum of $1,000, provided by the by-laws to be 
paid the widow or heirs of a member on his death. The défendant 
claims that Scheu, at the. time of his death, was not such a member 
of the subordinate or grand lodge as entitled his widow to recover 
said amount, having before that time ,been suspended by the subor- 
dinate lodge for non-payment of assessment. It appeared in the év- 
idence that before the death of the intestate an assessment of one dol- 
lar had been made on ail the members of the défendant lodge, for the 
purpose of paying the amount which any member's représentatives 
should be entitled. to receive on his death, being what is termed in 
the by-laws "the widows and orphan's benefit fund." This death as- 
sessment was required to be collectedby the subordinate lodge, and 
immediately forwarded to the treasurer of the grand lodge. The sub- 
ordinate lodge was required to account for thèse assessments and pay 
to the grand lodge the amount so assessed, unless members thus as- 
sessed had been expelled or suspended by the subordinate lodge, and 
so not members of the grand lodge. The intestate had not paid the 
death assessment so made upon him before his death; but the sub- 
ordinate lodge had paid it to the grand lodge; and as to the défend- 
ant, the grand lodge, the assessment had beën paid before his death. 
The évidence showed that on the books of the subordinate lodge, where 
accounts of dues and assessments were kept, black lines were drawn 
around the intestate's account, and marked "suspended" for non-pay- 
ment of assessment. When that "was done by the ofQcer in charge 
of the books was lef t uncertain. There was no record of the subor- 
dinate lodge, showing any action of the lodge in référence to the sus- 
pension or expulsion of the intestate, besides what appears as before 
stateJ. No report was made or notice given to the grand lodge of 
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suspension of the intestate for such non-payment. In tlie by-Iaws 
of the lodge it is provided that "any member failing to pay sncji as- 
sessment within 30 days shall be suspended from his lodge." And 
it is also provided that notice of such suspension shall be at once 
given to the grand secretary of the grand lodge. It also appears that 
the intestate, after the time for the payment of the assesssment had 
elapsed, had notice that he was in arrears, by objection in open lodge 
to his taking part in the business before it on account of the non-pay- 
ment of the assessment. 

If the intestate was in fact suspended by the subordinate lodge for 
this non-payraent of the assessment at the time of his death, the 
plaintilî is not entitled to recover. The mère non-payment of the 
assessment does not of itself operate as such suspension ; nor does the 
clérical act of the secretary in so marking the account make such sus- 
pension. The suspension must be made by some affirmative action 
of the lodge, and no such action appears to hâve been taken by the 
subordinate lodge. Such suspension may be waived by the lodge 
either expressly, or by faihire to act. And it may itself advance the 
payment to the grand lodge, which appears to hâve been the fact in 
this case. The défendant lodge, which is alone liable to pay the 
plaintiff, had in fact received the amount of the as^essm^nt, and 
thereby had been paid the considération for its obligation to pay said 
Bum on the death of the intestate. 

The motion is, therefore, overrulod, and judgrneat for the plain- 
tiff. 



California Dry-Dock Co. v. Armstrong and others. 
[Circuit Court, D. California. Fobruary 12, 1S83.) 

1. Qekf.tîat, Tîtn.B of Damages. 

The gênerai ruie is that no damages can be recovered until they shall hâve 
aclually u. .ucd; and that an action cannot be maintaineil on a meie l.al)ility 
to .1 .hird party towliich a plaintilî lias lieon suhjected by ihc act of the defend- 
ani. The plainlilT, in such a case, raiist alleire and prove that lie has incuricd 
actual damage, by showing the payment or otUer satisfaction of such habiUty. 

2. LunTLITT DP SrHANGEn COMMITTINO Waste. 

A stranger cummitting \va* e up m premises leased, or held by n particular 
estale, is lialih- to the tenant for tlie injitry to the pus-ie«ion, and to the lanil- 
lord, or reversionur, for the in jury to thufrêihnld orinlierilanie. The right of 
eaih is d sîinct from that of tliè other, aud satisfaction maJe to Ihu one isno 
bar to an action brought by the other. 

S. LiAnii.iTT OF Ttîkant Fon Waste, and ins Kroitrs aomtîrt Trerpasseu. 

The tenant is answerahle to the landlonl, or reversioncr, for waste done by a 
strangiT. lie lias his re.nedy overagamst the stranger, but Ihe tenant'» recov- 
ery against the stranger for injuries to thefreeh ild, or reversion, is dépendant 
on his flrst having satisfied the landlords daim by payment, or repair of the 
injured premises ; and, in such case, the stranger is liable oaly for the pay- 
ment, or uxpense neccs'arily incurrej. 

y/oud V. Oiijfin, 46 H. a. 231, approved and foUowed. 
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4. Effect of Exptîbss upon Imtlied Covbt«-ants w a Lt3^\se. 

VV'here the parties to a lease of real property liave Bxprejsly covenanted to 
repair, it seeras that tbe exp.ess covenant takïs the place of tlie implied cove- 
nant, and lieooines the meaaure of the teiiant's liahjîty. 

5. RtGUT of TENANT AGAISST TKBSPAS3ER WIIBUB TENANT HAS OOVENAXTED 

TO Repair. 

It being adraitted that in a case in which tho tenant has express'y covenanhîd 
to repair, such tenant has a right to mainlain ati ac|ion ag:iinst a straiiger cofn- 
mitting waste, for injurier dune to the tVcchold, helit, that such right of action 
does not accrue in lavor of a tenant until he has paidor satisfiodliis landlord, 
or rcpaircd the premises. 

S. COMPLAINT FaILINQ TO StaTE SaTISFACTICW OH lîBPAIRS MaDB, 18 DEMUR- 
EABLB. 

A complaint setting forth the fact of a lease cont.aining a covenant by the 
tenant to repair, and an injury to the freehold by a trcspasser, (défendant in 
the action,) and further allcging that, by reason of tlie tortious act of the 
trespasser, the tenant (plaintiiï in the action) has become, and is, absolutely 
hable and indebtcd to the landlord for the damages resulting from the tres- 
pass, viz., the neeessary cost of repair, but which fails to aver that the land- 
lord's claim has been satisfied, or that any cxpenditures in repair hâve been 
made by the tenant, does not state facts sufKcient to constitute a cause of 
action. 

At Law. 

Wallace, Greatliouse à Bland'ing, for plaintiiï. 

Andros à Page, for défendant. 

Sawyer, J. Tlie plaintiiï allèges in tlie first count tliat it was the 
lessee for a term of years of certain real estate, partly covered with 
water, upon which there was situated a maritale railway, extending 
into the water; that dnring the term of said lease, and while the 
plaintiiï was in the possession of the premises under the lease, the 
ship Alneburgh, of which the défendants were, at the time, owners, 
negligently ran upon, and came into collision with, said marine rail- 
way, and broke down and destroyed it ; that by the terms of said lease 
"it was expressly covenanted and agreed by and between plaintiiï, as 
lessee, and the lessors," that plaintiiï woold, at the expiration of the 
tea-m of said lease, to-wit, on the tenth day of November, 1880, quit 
and surrender said premises, and every portion thereof, to the said 
lessors in as good state and condition as reasonable use and wear 
thereof would permit, (damages by the éléments excepted,) and that 
plaintiiï, under and by virtue ot said agreement and covenant con- 
tained in said lease, became and was, on said ninth day of Novem- 
ber, 1879, and ever since, continuousîy, has been, and now is, abso- 
lutely liable and indebted to the said lessors for the whole value of 
said marine railway so constructed upon said premises at the com- 
mencement of said lease, and for the whole amount of the damages 
resulting from the breaking down and the destruction of the same, as 
aforesaid, being the neeessary cost and expenses of putting the said 
marina railway in aa good state and condition, as it was in on 
the said thirteenth day of November, 1875, reasonable use and wear 
thareof excepted; that the neeessary cost of putting said marine rail- 
way in Buch repair as is recpiired by the plaintiiï's said covenant 
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would Ls $12,000,, and that piaintiff bas therebybeen damaged and 
injured to said amount, for.wliich sum judgmentis asked. 

ïhere is another count for injuriés to the plaintiff's possession, not 
embraciiig the damages to the inlieritance. Défendant demurs to 
the first count on the ground that it does not appear that plaintifï 
has made the repairs, or made satisfaction to the lessors under his 
covenant for the damages to the freehold; that a mère liability to 
repair, without first satisfying the liability, gives no ground of action 
for an injury to the reversionary estate of the lessors; that he is not 
injured, and sustains no real damages till he actually repairs, or 
makes satisfaction ; that as he may never perform this covenant, the 
injury and damages may never arise, and that there is no right of 
action till actual damage and injury arise. There are two estâtes 
injured hère : the temporary estate of the lessee, continuing during 
his term, and the permanent estate of the lessors, the inheritance, — 
an injury to the possession and an injury to the land itself ; and the 
owner of eaeh estate has bis action against the Etranger wbo coni- 
mits the wrong or waste, eaeh for the particular injury done to his 
particular estate. Under the common law the action for the injury 
done to the lessee's estate would bave been trespass, and that to the 
lessor's, case. 2 Washb. Eeal Prop. 393; Tayl. Landl. & Ten. § 
173; Starr v. Jackson, H Mass. 521. 

Chamber, J., in Attersoll v. Stevens, 1 Taunt. 194, says: 

"Where différent persons hâve distinct rights in the sul)ject of a trespass, 
the compensation nuist be to eacli in proportion to the injury received. One 
of them cannot chiim that part of the compensation whicli belongs to the 
other; nor can the satisfaction made to.one be a bar to an action brought by 
the other. It can hardly be necessiiry to cite cases on tliis point." 

If the tenant is entitled to recover for injury to the estate of the 
reversioner, it is on the ground of his liability to the landlord to re- 
pair. It is admitted that the tenant is entitled to recover in such 
case, when he is under obligation to repair, provided he has in fact 
repaired, or made satisfaction to the landlord; and the question now 
is, whether, although liable, he can recover before he has repaired, 
or made satisfaction. Strange as it may seem, counsel bave been 
able to find but one case in which this exact point has arisen and 
been decided, and that is Wood Y.Griffin, 46 N. H. 231. This case 
bears abundant évidence of having been most thoroughly and care- 
fuUy considered, and the reasoning appears to me to be unanswer- 
able. It presented the précise question which was fully considered 
and determined, and the judgment was reversed on that point alone. 
The action was trespass, brought by the tenant for life for waste 
committed by felling and carrying away timber trees. I cannot do 
better than quote some passages from the décision. Says the court : 

"The question is whetliei- tlie plaintifEs are entitled to include in tlieir 
■.î'iages the full value of the wood and timber, upon the ground tliat they 
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are liabie over to;t!ie remaindor-raenor reversioner; or whethér they are lim- 
ited to damages for the iujury to tlieir possessory interest. 

"There canbe no controversy that tlie cutting of tlie wood and tiraber, by 
a tenant for life, or a stranger, for the purposes indicâted in tlie case, is waste, 
(3Iiles V. mies, 32 N. H. 147; Dennett v. Deimett, 43 N. H. 499;) and it seems 
to be equally clear that the tenants are liable to the person having the immé- 
diate remainder or reversion for such waste, whether committed by them- 
selves or a stranger, or by a part of such tenants only. 4 Kent. Comm. 
*77, 85; Cook v. Champlain Tranup. Co. 1 Denio, 104; Attersoll v. Stemns, 1 
Taunt. 200; Com. Dig. 517, tit. 'Waste,' c. 4; Cruise, Dig. tit. 18, c. 1, §§ 63, 
20, 54; Washb. Keal Prop. 116. * * * 

"It may also be considered as estabbsbed, that, wliile the tenant is answer- 
able to thu reniainder-man, ur reversioner, for waste done by a stranger, sucli 
stranger is liable over to the tenant. ,4 Kent, Comin. *77, 85; 2 Saund. 259, 
and cases cited. 

"The précise question, tlien, is whether, in an action of trespass quaredan- 
sum fregit by the tenant against a stranger, lie can recover damages for tlie 
injury to bis possession, and also for tlie injury to the inlieritance, withoUt 
there having been any reoovery against hiin iiy the remainder-man, or rever- 
sioner, or any satisfaction made by him in any form. * * * 

"It is clear, from the adjudged cases, tliat the daims of the tenant and re- 
versioner can be separated; that they are in fact distinct, and that each may 
maintain a suit for the injury dons to bim ; and that both may be pending at 
• the sanie time. IIow, then,'can the tenant include in liis damages the injury 
to the reversion? If he can in any case, how is the défendant to avail hira- 
self of the fact tliat anotlier action is pending by him in remainder or rever- 
sion ? 

"Again, there is no necessity for armiiig the tenant with such power. Tf 
■ lie is entitled to recover for the injury to the inheritance, whether lie lias sat- 
isfied the reversioner ornot, iiis recovery niust be a bar to a suit by the land- 
lord; and stiU the trespasser might avail himseif, by way of défense, of a 
license, or admission by the tenant, whieh niigiit. In effect, defeat the land- 
lord's claim against such trespasser; and besides, the landlord might ttnd bis 
claini against the trespasser defeated liy the resuit of a suit prosecuted with- 
out bis assent, in a manncr opposed to bis wishes, or by liis inahility to ohtain 
-from the tenant hiniaelf the fruits: <f the suit ar/ainst such third person. 

"ïhe fact that the tenant is answerable for the injury does not, we think, 
furnish an adéquate reason for sanclioning such doctrines. "Where waste is 
committed by cutting down tiniber trees by a stranger, the property in tliem 
at once passes to thé landlord, and he may take them, or maintain trover for 
them; and there surely can be no propriety in holding that the tenant also 
could bave ihe same remedy, /b7' lie h as no 'pro2-)erty jvliatever in them. 

"If the tenant lias heen coinpelled to satitfy the landlord for the injury by 
a third person, he may hâve his remedy over ; but, antil then, we think he must 
be confined to damayes for the injury to tho possession.'' 

After distinguishing cases of personal property in the hands of 
otbers tlian the owner, the court says : 

"But beyond tliis, the nnthorities, so far as we bave any, are opposed to the 
daim of the tenant to recover damayesfor an injury to the inheritance, until 
he has jlrst satisfied the landlord; and there is nothing in the state of the law 
lu respect to suits by agents, carriers, and otbers in possession of goods, that 
' w'ould induce iis to extend it to a case like the jnesent.' AVe thiidj. therelore, 
■that on this ground the verdict mus* oe iet aside, «tn?e.?* plaintilï will reduce 
the ainount of Ibe verdict to nominal âamaaies." 
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In my judgment, also, the tenant cannot recover before repairing, 
or satisfying the landlord, for the reason that, till then, his cause of 
action on this ground has not matured. He has sustained no injury 
till he has done something by way of repairs, or towards satisfying 
the landlord for the injury to the inheritance. He may never do 
either, and he certainly ought not to recover unless he does one or 
the other. A recovery bj' an irresponsible tenant may -whoUy defeat 
the remedy of the landlord. The tenant ought not to recover any 
more than he pays in satisfaction, or necessarily expends in repairs; 
and if he has in tact repaired, or made satisfaction, he cannot recover 
more. Should he be unnecessarily extravagant in either, he might 
recover less. He may compromise at one-half or one-fourth the 
amount claimed. The extent of the liability should, in some mode, 
be fixed before he is permitted to maintain a suit. Generally, in the 
law relating to other matters, where a cause of action arises out of a 
liability incurred by reason of one's relation to another, the action 
cannot be maintained until payment, or satisfaction, of the liability; 
and I can perceive no good reasons for making a distinction in favoi 
of the tenant in a case of this kind. 

Thus, in WUlson v. McEi-oy, 25 Cal. 169, it was held, in an action 
for the breach of an injunction bond, that an attorney's fee, for which 
plaintiff became liable in resisting the injunction, could not be re- 
covered without haviug been first paid by the plaintifï. The courl 
observes: "The rule of the coramon law was, that on a bond to in- 
demnify against the damage the obligée might sustain, he could recovei 
only upon évidence that he had sustained aetual damage; that com- 
pensation would only be awarded for aetual loss. Evidence showing 
that he was subject to a liability, -without showing payment, was noi 
enougli;" citing several authorities. This was athrmed in Praderv. 
Griinm, 28 Cal. 11, and extended to the expenses of procuring testi- 
mony. Also affirmed in subséquent cases. So, without aetual pay- 
ment of the debt, although the liability of the surety has attached, 
he cannot rocover against the principal. Hayes v. Joacphi, 26 Cal. 
543. So, also, where an indemnity bond is given to a sherifï to save 
him harmless from any damages resulting from any trespass he may 
commit in executing a writ of replevin or attachment, he cannot re- 
cover on the bond, notwithstanding the fact that his liability has been 
estahlislied hij a judgmeitt against him, recovered for the damages result- 
ing from the trespass, unless he has also in fact paid the judgment so 
recovered. Lott v. Mitchell, 32 Cal. 24.- In this case the condition 
of the bond was very broad and should authorize a recovery, if any 
covenant could do so, short of providing in express terms that a re- 
covery may be had upon incurring the liability before satisfaction. 
The condition is as foUows: That the obligors "should well and truly 
keep and bear harmless and indemnify the said W. 0. Middleton, 
sheriff, as aforesaid, of and from any and ail damages, costs, suits, 
judgments, and exécutions, that shall or may at any time arise, corne, 
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or be brouglit against him by reason of the dotention of saicl property, 
or the delivery thereof to the plaintitï." 

Tlie same was held on an indemnity to the sherifï upon the levy of 
an attachaient in Roussin v. Steivart, 33 Cal. £11, 212. In De Costa 
V. Mass. Min. Co. 17 Cal. 616, it was held that "the plaintifï could 
not recover beyoadthe injury sustained, and it xvas improper to award 
compensation for an expcnse tvhich inuiht neoer be incurrecl." This was 
an action for a nuisance, in digging a ditch on plaintiiï's land, and 
the estimated cost of filling the ditch had been allowed as damages. 
So, in Burt v. Dewcy, 40 N. Y. 285, it was held that a liability estab- 
lished by & judgment against a partij caiinot afford a groimd of action 
until pnid, as it may never be enforced. The liability siied on in this 
case rests on the express covenant to repair set out in the complaint, 
and not upon the common-law liability to repair, and the injury done 
by the négligence of the défendant. As there is an express covenant, 
I suppose that it is the raeasure of the liability, the parties having 
lixed the extent of the obligation on this point by the terms of the 
contract. At ail events, that is the liability alleged in the complaint. 
So, also, in the several cases cited upon covenants in bonds, the inju- 
ries provided against in some of them are trespasses. Yet in Roussin 
V. Steivart, 33 Cal. 212, the court says : "There is nothiiig in the point 
that the indemnity is against a trespass." And the same is held in 
Stark v.Raney, 18 Cal. 622, where the trespnss is not malicious. I 
see no good reason 'whv tliese authorities. and numerous others of a 
similar character, should not be applicable to this case, as to when 
the right to recover damages attaches. 

Whether the liability in this case to repair rests upon the express 
covenant set out upon implied covenants, or upon principles of pubhc 
policy, which hold the tenant responsible for a violation of duty to his 
landlord in failing to protect the freehold, while in his possession as 
tenant, in my judgraent, both upon reason and authority, no recovery 
can be had until the tenant bas made repairs, or made satisfaction to 
the landlord. It is argued that if this rule be adopted, theu the ten- 
ant may never be able to recover, as he may not be able to agrée with 
his landlord as to the amount to be paid, and he may not be able, 
for want of means, either to repair or make satisfaction. If fl»is be 
so, his damages will never accrue, and he certainly ought not to 
recover. That is the very question presented. Clearly, the gênerai 
rule in ail matters is that damages cannot be recovered until they 
hâve actually accrued, and I can find no possible good ground for 
applying a différent rule to cases of this kind. 

It only remains to notice the authorities relied on by the plaintiff, 
apparently witb great confidence. No one of them either présenta 
or décides the exact point. In those relating to real estate, what- 
ever is said bearing upon the précise point is obiter, thrown out in the 
course of the argument by the judge without being called for by the 
case as presented in the report. ïhe observations in each case are 
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gênerai remarks, wliich, considered with référence to the facts bef ore 
the court, are not inconsistant with the views already expressed, but 
are mère statements of the général rule as to the liability to the ten- 
ant. The first and apparently the strongest case is Cook y. Cliaiii- 
pltàn Transp. Co. 1 Denio, 92. In this case the question whether 
tue tenant was entitled to recover upon his liability to r&pair without 
first repairing, or making satisfaction to his landlord, was not raised 
hy counsel, or discussecl or even cdhided to hy tke court. It does not 
appear w-hether the tenant liad repaired or not. He may hâve done 
so, or hâve made satisfaction, — probably had repaired; and as there 
was no question on that point, it was unnecessary to incumber the 
record by stating facts not necessary toillustrate the points actu- 
ally made and determined. If the plaintiff bad not, in fact, re- 
paired, the cîvse is entitled to little weight as authority, because 
no point was made upon it; and the distinction not being brought 
to the attention of the court, — as often happens in judicial opinions, — 
the point was assumed without consideringthe question. The state- 
ment by the judge that the plaintiiï, in conséquence of his liabil- 
.ity to repair, was entitled to recover the whole value of the buildings, 
was but the statement of tae gênerai rule upon the subject, and is 
correct, and as spécifie a statement of tbe rule as was called for by 
the points made. The gênerai rule is stated just as specifically and 
positively in IVood v. Griffin, 4e N. H. 238. After stating that the 
tenant is liable to the reniainder-man for waste committed by a 
étranger, the court adds: "It may also be considered as established, 
that, while the tenant is answerable to the remainder-man or rever- 
sioner for icaste done hy a strauyer, such stranyer is liahle over to the 
tenant." And for thèse propositions the court cites, among others, this 
very case of Cook v. Chumplain Transp. Co. Yet the court, subse- 
quently, considered the précise question now in hand, and reversed 
the judgment on that point. It evidently did not consider Cook y. 
ChampLain Transp. Co. opposed to its view in that particular, or as 
deciding that point; for, although cited as authority upon the gênerai 
rule, it was not even referred to as bearing upon the question whether 
, the tenant mast repair, or make satisfaction, before he can recover 
for the waste or injury to the freehold. There is another ground upon 
whicli the plaintifï was entitled to recover in that case. He was actu- 
ally the owner of tbe buildings and machinery destroyed— of the ma- 
chinery ahsolutely, and of the buildings till the expiration of the term. 
He erected them himself upon the leased promises for his own pur- 
poses, and without any original obligation to do so. They were not 
there whenhetook tbe premises, and, haviug himself erected them, 
he was under no obligation to re-erect them when destroyed, at com- 
mon law. He was only liable on his express covenant, which was 
that the buildings he should put upon the premises should "revert to 
and bccome the property of the parties of tbe first part [the lessors] 
jvhcncvcr hy the tcrms oj his indenture they shall corne into possession of 
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th'epremises." Until the premises sliould corne into the possession of 
the lessors, therefove, the buildings remained the propertyof the ten- 
£uit, the plaintîff in the case, and he was entitled to recover their 
value as owner. 

So, also, in the case of Walter v. Post, 4 Abb. Pr. 382, the question 
is not raised by counsel, or discussed by the court. Certain in- 
structions were asked, and refused, not presenting the point now in- 
volved; and the judge passed upon them as presented; and thèse 
■were not even asked upon the idea of liability of the tenant to the 
revorsioner, but upon an entirely différent theory, and they were dis- 
posed of upon that theory. The judge afterwards remarks: "Had it 
appeared, however, that by the terms of the tenancy the plaintiff was 
bound to repair, * * *" then the "défendant was ZinWc to mako 
good ail the injury caused by the trespasses, and enablo the plaintiff 
to put the building in as good condition as it was when the trespass 
was committed." This is but a gênerai statement of the gênerai 
rule, and is a dictum made wbolly outside the case. He does not 
say that the tenant could recover without first repairing, or making 
satisfaction to the landlord; but, on the contrary, in referring to the 
defects in the complaint, he distinctly intimâtes the contrary opin- 
ion. He says: "There is not only no averment that the plaintiff 
was bound to repair, but it is not even stated that lie ivas put to any ex- 
pense in repairing, or that he made any repairs, ■" as though this aver- 
ment, at least, was necessary. In effect he says "that this essen- 
tialfact is not even stated," and suggests that when the case goes 
back this complaint can be amended in this particular. This case, 
therefore, so far as it is authority at ail, is against the plaintiff on 
tl.is proposition. 

Rood v. New York é E. R. Co. 18 Barb. 80, does not présent the 
question at ail. It is the case of a purchaser of iand in possession 
under l' Ls contract of purchase ; Eood, the plaintiff, having pur- 
chased of Maples and gone into possession, and the action being to 
recover the value of wood and fences on the Iand burned up tlirough 
the négligence of défendant. He was the équitable owner of the Iand 
under his contract; and it was very properly held that "the vendee 
in possession, being the équitable owner of the estate from the time 
of the contract for sale, must bear any loss which may bappen to 
the estate between the agreement of purchase and the conveyance. 
* * * The loss in question is, therefore, the loss of plaintiff, and 
not of Maples." Pages 83, 84. The case of Gourdicr v. Corinach, 2 
E. D. Smith, 202, does not présent the question. There is a loose 
remark on a hypotlietical case, that assumes the gênerai rule as to 
the right to recover in a proper waj' where there is a liability to re- 
pair; but there is nothing touching the question now under consid- 
ération. Ail the other cases relate to the taking and conversion of 
chattels, which dépend upon différent principles, and hâve no rela- 
tion to the question now presented. 
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Where one -wrotigfully takes from tlie possession of another any 
article of personal property, tlie party from whom it is taken can, im- 
doubtedly, recover the possession, or the value of the property, with- 
out référence to the question as to -who really owns the goods. The 
tit'e will not even be inquired into, unless the défendant connecta 
lîimself with it. It is enougli that one bas wrongfully taken goods 
from tbe possession of another. He must return tbem, or respond 
to the extent of their value. So, in this state, from its first organiza- 
tion, a jjarty wbo bas been dispossessed of laud by a party having no 
title, can recover that possession on bis mère possessory title and 
ouster, and the wrong-doer will not be permitted to sbow an out- 
standing title, without Connecting himself with it. Thèse cases bave 
no bearing upon tbe question now in issue, bat dépend upon other 
considérations. In Wood v. Griffin, already ciîed, the court says: 

'Tliis case is iinlike the case of gcods in the h:inds of carriers, factors, 
wliarfiiigers. and otliur agents, who are responsible for tiiem to their princi- 
pals, becaiise of tlie diffeiKut mies that apply to lands and good.i. In tL\e case 
of lamls in the possession of a tenant, liis interest and ths iiUerest of the land- 
lord aie distivntly marked and easUy separated ; and for injuries to eiiher, there 
are appropriate and dintinot remédie-; while as to (joods there is, in gênerai, 
110 such dtstai'jiion; and such is the effect ijivm by the law to the fact of pos- 
session, that either trespass or trover maij be maintained against one who 
inrongfally deprives another of siich possession, ini:hov.t any injurg to fhe ul- 
tiinate title. Dut beyoïid this, tlie aiithorities, so far as we hâve any, are op- 
posed io the daim uf the tenant to recooer damayes for an injnry to the in- 
he'-itanne untll he has Jirst satisjied the iandlord; and there is nothing in tlie 
State of the law in respect to such agents, carriers, and others in the posses- 
sion of goods, that would induce us to exteiid it to a case liliB tUts." Id. 240. 

I am satisfied that tbe plaintiff cannot recover îor ir.juries set ont 
in the first count until be bas eitber repaired, or made satisfaction to 
the lessors. 

Tbe demurrer must be sustained as to the first count, and over- 
rnledas to the second, whicb is for injuries to the estate of the ten- 
ant; and it is so orderud. 



Eoss V. FuLLER, Collector, etc. 
(Circuit Court, ,V. D. OMo, W. D. June Term, 1883.) 
C[ISTo^^s D^jriES— Euroneous Classification dp Importations — Action to 

ISECOVEU EXCESS. 

In an aclion to recover the exce^s of duty charsced for the importation of ccr- 
ta n iron which was c]a=isifie;l h^v the collector of the port of importation as 
" axles," jnstcAd ot '• hatnmered'ii-on," wliether such cla-isilied iron was proper 
IS a question of fact, to be tried liy a jurv, and if the jury hâve any doubts as 
to whether or not such iron was properly cla?!;ifie 1 and chàr!;ed for as " axlcs," 
tliey should give Uie plaintilï the heneiit of sucii doubt, and lind a verdict for 
uim. 
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2. SAME — BtTRDTÎN OF P«O0F — VlAINTFFF TO HAVE BeNEFIT OF DotTOT. 

In such a case, as in ail otlier civil casci, tlie case i$ lo be ileciiled by a pré- 
pondérance of proof. Tlie burden of proof to show tliat llio articles were 
diitiable is ou Ihe government ; and the governmenl, by a fair prépondérance 
of proof, must establisli wliat tliey ciaim in thaï regard. 

S. SamE — DeOREE of PjiOOF. 

If thf articles were in fact "axlcs," such as named in tho statute, less prooi 
would be requ'red to sli )W tliat they were undjrstood to be so in commercial 
transactions ; but if Ih^y were not m fact " axlo-i," greater évidence would be. 
rc(|nired to show tliat tliey were un lerstood to be axles in the commerce and 
trade of the country, and so rccogni/ed. 

4. Same — JSTames of I.mpoutations in Taiîiff Laws — CoNsTnncTroiï. 

The namcs given to the dilïerent articles In the tarill laws are to ho under- 
stood and conslrued to mean what they were undersiood to mean in the com- 
merce and trade of tlie country, and among Ihose enga.tred in traie and com- 
merce at the time of the passage of the acts, aud as recognizi d by llie ciistoms 
departmenl al tho same tune, and not at peiiuds since tho passage of tlie lavv. 

5. Same — IIow Ui-,coonized in Commeuce. 

'i'iie commercial cliaraoter of importations dnes not dépend upon the mère 
fact that tliey were or were not fin, «.'u-d uxles, but wlielher they were under- 
Btood and recognized in commerce and the business of Ira le us axles, by those 
ongaged in such trade. at the time of the passage of the lavv. 

6. Same— ilEASUtîE op Damages. 

If the jury find for the plaintilî they sliould render a verdict in his favor for 
the différence betwejn the rates of duty eharged and the proper charge, with 
interest from tlie time the sura of money wus paid uniU the lirst day of tho 
term at whlch the case is tricd. 

At Law. 

Storck é Shuman, for plaintilî. 

E. H. Egglestun, U. S. Dist. Atty., for défendant. 

Welker, J., (chiirjiiig jury.) Tlie plaintilî, being a dealer in ail 
Borts of iron at tiie city of Cliicago, imported froai Liverpool to the 
city of ToleJo, to fill a contract with a car-manufacturing company 
of Lafayette, Indiaua, 1,000 pièces of iron, formed in a shape and 
sizeto be used as car arles, in the manufacture of railroad cars by 
the car company. They were called in the abipment "iron forgings 
for axles." When they arrived at tbe port of Toledo the collecter 
required him to pay the duty provided by law to be charged upon 
"axles," being 2|- cents per pound. The plaintiff claimed he was 
only to be charged the duty required to be paid on bars of "roUed or 
bammered iron," being but 1|- cents per pound. Tlie plaintiff paid 
the collector, under protest, the sum of 2|^ cents per pound, and this 
suit is to recover from the défendant, under the provisions of the 
statute, the différence between thèse rates of duty; being the sum of 
§iJ, 677.10, and interest thereon from the différent times at which the 
Bums were paid. 

The statutes of the United States, (section 2504, in Schedule E,) 
after describing various forms of iron manufactures, and fixing the 
duty on each class, provides that on "ail other descriptions of rolled 
or hammered iron, not otherwise provided for, one cent and one- 
fourth per pound." Afterwards, and in another part of the section, 
after also describing various forms of iron manufactures, provides 
T.17,no.3— 15 
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tliat on "blacksmitlis' hammers and sledges, axîes and parts thereof, 
and malléable iron in castings not otherwise provided for, two and 
one-half cents per pound." 

In this suit the plaintifï claims tliat he should bave been charged 
Avith only 1^ cents per pound, and that the articles should bave been 
classed and rated as "hammered iron," under the statute; and the 
défendant claims that be was to be charged the duty provided upon 
"axles," and should be rated under tbat provision of tbe law. 

The question for you to détermine from the évidence is, to which of 
tbese classes of importations the articles imported by the plaintiff be- 
long. Were tbey axles within the meaning of the law, or were they 
only bars of "hammered iron? " This is a question of fact that you 
must settle from the évidence you hâve heard on the trial of this 
case. Much of the évidence consists of that of experts engaged 
in maldng and trading in iron and manufactures of iron in varions 
forma. This évidence is to be considered by you. Its weight and 
reliability always dépend very much on the capaoity and knowledge 
of the witness as an expert, — his expérience and means of enabling him 
to form opinions upon the subject about which he raay testify. 

Our tarifl' laws undertake to regulate our commerce with foreign 
countries by fixing rates and duties upon some articles of trade used in 
commerce, and placing others upon wbat is called the "free list," and 
it is intended by them to name and cover ail articles that may enter 
into our commercial trade, either on the duty list or on the free list. 
The names given to différent articles in thèse laws are to be under- 
stood and construed to mean what they were understood to mean in the 
commerce and trade of the country, and among those engaged in trade 
and commerce at the time of the passage of the acts, and as recog- 
nized by the customs department at the same time, and not at pe- 
riods since the passage of the law. The commercial character of 
thèse importations does not dépend upon the mère fact that they were 
or were not finished "axles," fit to be. used without any other labor 
upon them in the construction of railroad cars ; but w-hether they were 
imderstood and recognized in commerce and the business of trade as 
"axles" by those engaged in such trade at the time of the passage of 
the law. If they were in fact "axles," such as named in the statute, 
than less évidence would be required to show that they were so un- 
derstood in the trade. If not in fact such axles, then greater évi- 
dence should be required to show tbat they were so understood to be 
"axles" in the trade of the country, and so recognized in such trade. 
Now, gentlemen, if under the wbole évidence there be doubts as to 
the construction of the statute as to the character of the articles im- 
ported, it is your duty to give to the importer, the plaintiff in this 
case, the benefit of those doubts. So that the évidence ought to sat- 
isfy you, by a fâlr prépondérance of proof, that thèse articles were 
properly scaled and scbeduled in the c'iarginîï of duties; but if you are 
not so sutisfied, the presumption should ba m uivor of this plaintiff, — 
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;in favor of this claiin. ;If.j'ou find that the articles imported were 
axles under the lai7, as I bave stated, tlien your verdict should be for 

.tbe défendant. If, taliing thèse gênerai principles, from a fair ex- 
amination of the évidence you are satislied that they were properly 
classified by the custom-house officers as axles, then your verdict 
should be in favor of the défendant, because then the collector had 
properly charged the duty. If you find from tbe évidence that they 
were not properly classed, then they would corne under the class of 
"hammered iron," and your verdict should be for the plaintiff for the 
amountof the différence between the rates of duty before stated, with 
interest thereon from the time the sum of money was paid. I be- 
lieve the sums were paid in two différent installments. The pétition 
.states the amount. You will count interest on the amount to the 
iirst day of the présent term of court. 

^'erdict for défendant. Motion for new trial ovorniled, and excep- 
tions taken by plaintiff to tho charge of the coure, and refusai to in- 
struct as requested by the plaintiff. . 



:Dkited States v. Seidenberg and others.- 

(Circuit Court, S. D. Florida. May, 1883.) 

1. CnSTOMS DdtIES — TlEI.IQtjrDATIOX. 

A leweighing of goods innde by the collector and tlie rcgular weigliers, at 
Tvliich a dilîereiice trom the original weights in laver of the government was 
found, but of wliich no notice or order was given, and no record niade, was not 
a reliqiiidation of theduties on saidgoods. See article 361of the Treasury Rég- 
ulations. 

2, Same— Sectiox 21 of Act op Junb 22, 1874, (18 St. lyo,)— Rev. St iA 2785- 

27!-i0. 

The ( ntry rjliided to in section 21 of the act of congress approvcd twenty- 
second June, 1S74, (18 St. 1!'0,) is the original entry provided for, regulated, and 
dctined by sections 276â to 27S0, inclusive, of the Revised Slatutes. 

On Writ of Error. 

This was an action of debt in the district court, on five warehouse 
bonds, for the balance of duties alleged to be due the United States on 
tobacco imported by défendants. On two of the bonds there is nb 
contest. 

(1) On the eighth of October, 1877, 5S9 baies of tobacco were im- 
ported and entered for warehouse, the tobacco weighed, and bond No. 
399 executed. Withdrawals of baies of tobacco covered by this bond 
weremade in October, November, December, 1S77; January, Fehru- 
ary, March, June, and July, 1S7S; and the duties paid on each with- 

. iReportcd by Joseph P. Ilornor, Esq., of the Xew Orléans bar. 
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drawal according to weights ascertained October 8, 1877, the date of 
bond. 

(2) On tbe twentieth of October, 1877, 184 baies wereimported and 
entered for warehouse, and on the twenty-seventh of October, 1877, 
the tobacco was weighed and bond 402 executed. Withdrawals were 
made in October and November, 1877, and January, February, March, 
May, June, July, October, and December, 1878, and the diities paid 
on each withdrawal, according to weights, October 22, 1877. 

(3) On the tweuty-ninth of October, 1877, 71 baies of tobacco were 
imported and enlered for warehouse, the tobacco was weighed, bond 
403 executed, withdrawals were made October and November, 1877, 
January, Mardi, May, June, and July, 1878, and the duties paid on 
each withdrawal according to weights ascertained October 29, 1877. 

On the fourth day of May, 1878, there being in the bonded ware- 
house 34 baies covered by boud 399, 24 baies covered by bond 402, 
and IG baies covered by bond 403, certain inspectors, the coUector 
of customs, and the regular weighers, reweiglied 19 baies — 10 of 
399, 3 of 402, and 6 of 403 — of this tobacco, and found there was 
a différence in favor of the government, and estimated that on the 
whole of the tobacco covered by three bonds, between the tare origi- 
nally allowed (at the date of entry for warehouse) and that found on 
reweighing, May 4, 1878, there was a différence of 1,812 pounds in 
favor of the government, the duties on which amounted to $G34.20. 
No record was made. Subsequently the remainder of the tobacco was 
ail withdrawn, and the duties paid according to fiist weights, and the 
coUeetor made no demand for the additional duties until a reliquida- 
tion was ordered by the secretary of the treasury, January 9, 1879, and 
on the twelfth of April, 1879, this suit was brought to recover the 
amount claimed. 

The défendants pleaded paymeut of duties on original weights and 
delivery, and that no demand had been made for additional duties 
within one year from the date of entry. 

On the trial of the case the foUowing charges to the jiiry were re- 
quested : 

(1) If the jury find from the évidence that if, at the Mme the bnlance of 
duties was found to be due the United St.iles as allejed, ail the meielmndise 
covered by the bonds sued on had not been deliveied to the agent, owner, or 
consignée, and ail the duties had not been paid, tlie^^ must hnd f»r the plavii- 
tift; (2) that if the collector failed to properly enter up the duties, as found 
due .May 4, 1878, the plaintiff should not be prejudieed Ihereby, for the gov- 
ernmenl is not responsible for the lâches of its offiters; (3) that if the jury 
find from the évidence that tlie amounts claimed bave not been paid, they 
must fmd for the piaintilf in the full amount claimed on eackbond, with in- 
teiest at 6 per cent, from May 4, 1878 

Which said instructions were refused by the court, and the follow- 
ing instruction was given 

«The only question is whether one vear liad elapsed from the date of 
entry contemplated by section 21, act of June 22, i874, and the time of the 
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final détermination or liquidation of duties upon wliich tliis suit is brouglit; 
and if wliether, within tliat 3'ear, ail tlie goods entered undtr bonds 399, 402, 
and 403 had been delivered to tlie importer, and tlie duties determiued within 
tliat year liad been paid. 

"I instruot you tliat tlie dates of t'.ie entries conlemplated in tliis case were 
tlie dates of original entry for vvarehousing, and tlie date of sucli subséquent 
liquidation, upon wliicli this suit is bronght, was tlie date of reliqnidation by 
tlie çoUeetor, january 16, 1879. The time elapsing liad beeu more tlian a year, 
and the gooJs had ail been delivered, and tlie duties determiued at that tiiue 
paid. 

"You will, therefore, not fînd for the plaintilï on the first tliree bonds; but 
as to the amounts due on the otlier two bonds, viz., 422 and 424, there hua 
been no contest. You are, therefore, instrueted to findfor the plaintifï in tho 
amount of $477.05, clainied to be due on bonds 422 and 424, with iaterest at 
6 per cent, per aniium from January 16, 1879." 

To which refusais to instruct, and to the instruction as given, ex- 
ceptions were taken, and the case cornes up on the correctness of the 
court's rulings. 

G. B. Piitterson, U. S. Atfy., for plaintifï in error. 

Bethel é Allen, for défendants in error. 

Pardee, g. J. Two questions are presented for answer; 

(1) Was the reweigliing of the toliaceo, (r^maining in the warehouse un- 
der the three bonds,) of date May 4, 1878, a reliquidation of the duties on the 
wliole importation? (2) In this case, wlien did theyearof limitation provided 
by section 21 of the act of congress, approved June 22, 1874, begin to ruii? 

1. The proceedings on the fourth of May, 1878, amounted to no 
more than an investigation. There was no notice, no order, no 
record. See Treas. Eeg. art. 361. The government was not bound. 
by it, the colleetor did not act upon it, and that such proceedings 
were had is now shown, not by the collector's books, but by his per- 
sonal recollection. On the back of each bond a reliquidatîon is in- 
dorsed, but that is of date January 16, 1879, and there is no référ- 
ence there to May 4, 1878. 

i That the colleetor did not consîder ît a reliquidation appears conclu- 
sively from the fact that he made no record, as required by the 
treasury régulations, aud he permitted the remaining goods to be 
withdrawn on tho payment of duties as fixed by the original liquida- 
tion. 

That the treasury départaient considered it nothing more tban an 
investigation, appears from the order of January 7, 1878, directing a 
reliquidation. 

So far as a liquidation is determined by the law, it is the décision 
by the collecter of the amount of duties, charges, and exactions re- 
quired to be paid on the merchandise. See Eev. St. §§ 2931, 2932. 

As shown by the record, the colleetor made no such décision in this 
case on May 4, 1878, nor at any time subséquent to the original 
liquidation, until January 16, 1879. 

2. Section 21 of the act of congress approved June 22, 1874, (18 
St. at Large, 100,) reads: 
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" That whenever , any goods, wares, and mercliandise sball hâve been en- 
tered and passed free of duty, and whenever duties upoii any imported goods, 
wares, and merchandise shall hâve been liquiUated and pakî, and sueh goods, 
wares, and merchandise shall hâve been delivered to the owner, importer, 
agent, or consignée, such entry and passage free of duty, and such settlement 
of duties, shall, af ter the expiration of one year from the Urne of entry, in liie 
absence of fraud, and in the absence of protest by the owner, importer, agent, 
or consignée, be final and conclusive upon ail parties." 

What entry is intended in the foregoing section? An examination 
of ail tlie statutes in relation to the importation, warehousing, ap- 
praising of, and the collection of, duties upon goods, wares, and mer- 
chandise shows only one entry required or referred to. That entry 
is the original entry provided for, regulated, and defined by sections 
2785 to 2T90, inclusive, of the Eevised Statutes. That entry is un- 
doubtedly the one referred to in the section aforesaid. A construc- 
tion of ail the statutes on the subject, or of the particular section, 
points conclusively to such an entry as being the one from which the 
year's limitation provided shall commence to i-un. No other entry 
can be found as referred to, unless we go outside of the statutes. 

The treasury régulations speak of entries for warehouse, entries 
for withdrawal, and other entries, and Mr. Justice Strong, in Wes- 
tray v. U. S. 18 Wall. 322, speaks of "entry for warehouse" and "with- 
drawal entry." The entry for warehouse is the original entry, but 
the term "entry for withdrawal" is a misnomer. There may be an 
application for permission to withdraw goods already entered, which 
is called in the treasury régulations the "entry for withdrawal," 
which has certain requisites as to form, and it may be for withdrawal, 
for consumption, transportation in bond, or exportation; but certainly 
no such application can be the entry meant in the statute. And I 
see no good reason for arguiug that any other than the original en- 
try of goods was intended by the law. 

A fuU year, in the absence of fraud or protest, is given to ascertain 
the amount of duties. The time is ample, the opportunities are am- 
ple, for the government has possession of ail goods in warehouse, and 
if the government is to be limited at ail in the time within which du- 
ties may be reliquidated, the term allowed by the statute from the 
original entry is sufficient. But be that as it may, if the intention 
was to allow the government to reliquidate at any time while any of 
the goods remained in the warehouse, and for one year thereafter, 
congress_ should hâve so enacted; but, as I read the statute, the time 
allowed is only one year from the date of the original entry. 

It is, therefore, my décision that there was no error in the charges 
and refusai to charge of the court on the trial of the case in the court 
below, and that the jury were properly directed. 

The judgment of the lower court will, therefore, be affirmed. 
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Balfour and otliers v. Sullivan, CoUector. ' 

(Circuit Court, D. CaUfornia. April 16, 1883.) 

1. DUTIES— SURINKAGE IN Weight. 

Where a cargo of coke, imported from "Wales, by reason of evaporation 
of the inoisture containcd in it dui-ing the voj'age, weighed several tons less 
than wlien shipped, hdà, tliat duties could only be legally collecled on the act- 
ual weight at the time of the importation, and not on the weight shown by the 
invoice. 

2. Régulation of tue Seciîbtaiît of the Treasury. 

A régulation of the secretary of the treasury, that duties sliall be collected 
according to the invoice, unless the importer accounts, by proofa, for tliedis- 
crepanoy between the amount sliown bj' the invoice and the actual weight at 
tlie time of importation, is no défense to an action to recover tlie duties exacted 
from the importer on tlie difEerence between the amount actually imported and 
the amount shown by tlie invoice to hâve been shipped. 

At Law. 

Charles Page, for plaintiffs. 

Mr. Teare, U. S. Atty., for defenrlant. 

Sawyer, J. The plaintiffs, Balfour, Gutlirie & Co., in January, 
1882, imported into San Francisco, from Cardifï, Wales, a cargo of 
coke, which, upon its arrivai and entry, was duly examined and 
■weighed by the proper eustom-house oflScers, and was found, and so 
reported, to actually weigh one thousand and ninety-nine tons, four 
centals, two quarters, and twenty-six pounds. The weight, as set 
forth in the invoice which accompanied the importation, was one 
thousand one hundred and fortj'-sis tons and sixteen centals. The 
amount of duties payable on the weight shown by the invoice is one 
thousand one hundred and thirty dollars and fifty cents; while that 
payable according to the actual weight is one thousand and eighty- 
live dollars and fifty-nine cents,— making a différence of forty-four 
dollars and ninety-one cents. The collector demanded and collected 
the amount due according to the weight shown by the invoice, instead 
of the actual weight, which sum was paid by plaintiffs under protest, 
in order to obtain possession of the coke. The importers appealed 
to the secretary of the treasury, wlio affirmed the action of the col- 
lector; and this action is brought to recover the excess of forty-four 
dollars and ninety-one cents, so collected, on the ground that duties 
could only be legally collected upon the weight of the coke actually 
imported. Coke is a i^orous substance, subject to change in condition 
by increase of weight in a moist, and decrease in a dry,' atmosphère. 
Article 532 of the régulations of the treasury department, adopted 
in 187-i, is as follows: 

"Xo allowiince will be mnde in the estimate of duties for lest or niissing 
articles or packages appeai-ing on the invoice, unless sliown, by prooï satisfac- 
tory to the collector jind naval otlicers, not to bave been originally laden on 
bourd, or to Imve been lost or destioyed, by accident, diiring the voyage." 
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The proofs required by the foregoing régulation were not made by 
plaintift's, they insisting that no proofs were requisite nnder the law 
other than the amount of coke actually imported into the United 
States. 

The case does not appear to fall within the language of the régula- 
tion. There were no "articles or packages appearing on the invoice 
lost or missing," nor was it daimed that there were. The coke shown 
by the invoice was ail "originally laden on the vessel," and none of 
it was lost or destroyed by accident during the vo^'age. So it was 
impossible to make tlie required proof, had it been necessary. Yet 
the whole amount of weight was not in fact imported. The diminu- 
tion in weight is believed to hâve resulted from evaporation of moist- 
ure in the coke. In Marriott v. Brune, 9 How. 619, a case of impor- 
tation of sugar which had lost largely in weight by drainage, the 
duties on the mvoice weight were coUected ; but the suprême court 
held that duties could only be collected on the weight actually re- 
ceived. Says the court : 

"The gênerai principle applical)le to sncli a case wonld seera tobe that rev- 
enue shoukl be collected oiily t'rom the quantity or weight which arrives hère; 
that is, what is imported, for nothing is imported till it cornes within the lim- 
its of a port. * * * As to impurts.tliey thereforecan cover nothing which 
is not actually brought into our limits. That is the whole amount which is 
enlered at the cu.stèm-hoiise; that is ail which goes into the consumption of 
the eountry; that, and that alone, is what cornes in compétition with oui 
domestic mannfactiues; and we are . .able to see any principle of public pol- 
icy wliich requires the words of the act of congi-ess to be extendcd so as to 
embrace more. * * * a déduction mustbe made frora the quantity shipped 
abroad, whenever it does not ail reach the United States, or we shall, in truth, 
assess hère what does not exist hère. Tlie collection of revenue on an article 
not existing, and never coniing into the eountry, would be an anomaly, a 
mère fiction of law, and is not to be countenanced where uot expressed in acta 
of eongress, nor required to enforce just right. 

"It is also the quantity actually received hère by whicli alone tlie importer 
is benelited. It is ail hecan sell again tocustomers. It is ail lie ean consume. 
It is ail lie can re-export for drawback." 9 How. 632; afflrmed in U. S. v. 
Southmayd, Id. 646. 

The same rule was npheld in regard to brandy, in Lawrence v. Cas- 
well, 13 How. 488. So the weight of tea, as actually imported, was 
adopted as the proper basis for coUecting duties, in U. S. v. Nash, 4 
Cliff. 107. See, also, Schachardt v. Lawrence, 3 Blatchf. 397. _ 

But if the case is within the terms of the régulation, it is diiïicult 
to see where the secretary obtains authority to require what the stat- 
ute does not. It is not enough that it affirmativcly appears what 
amount of goods is actually brought into the United States, without 
showing why more was not imported. As was well said by counsel, 
"the cause, and not the f<(ct of non-importation, is made the ground of 
relief from the impost to the merchant." 

Duties are levied under the statute, and the décision of the su- 
prême court construing the statute upon the amount of goods act- 
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ually importecl; and wlien it is shown wliat amount is in fact acfcually 
imported, tbe importer certainly cannot be required, by régulations 
of the secretary, to show affirmatively why be did not import more, 
as a condition of being relieved f rom paying duties upon goods wliieh 
it appears he did not in fact iinport. Some express authority should 
be shown for establishing such a burdensome rnle. In many cases 
it would, doubtless, be impossible for the importer to show affirma- 
tively wliat had become of his goods; and if it appears that they 
hâve not been imported, that should be sufficieut. At ail events, in- 
dependent of some act of congress to the contrary, if an importer, 
under such p rule, adopted for the convenience of the department, 
is eompelled to pay duties, against his protesf, on goods never im- 
ported, the rule cannot avail as a défense to an action to recover the 
money thus wrongfully exacted. The only statute cited as ju,stifying 
the régulation is section 251, Eev. St., which provides that the sec- 
retary of the treasury "sliall prescribe forms of entries, oaths, bonds, 
and other papers and rules and régulations not inconsistetit wltk Uuv, 
to be used under and in exécution and enforcement of the various 
provisions of the internai revenue laws, or in carrying out the pjro- 
visions of law relating to raising revenue from imports, or to duties 
on imports." This certainly does not autiiorize the collection of 
duties on goods not in fact imported, unless the importer of goods 
shows affirmatively why he did not import more. Nor does it 
authorize a régulation which shall prevent an importer from recov- 
ering moneys illegally exacted from him on goods never imported. 
To thus adopt a rule by which duties are collected on goods not im- 
ported, when, under the statute, only duties on goods in fact imported 
are authorized to be collected, would be to adopt a régulation "incon- 
sistent with the law." Section 2'3-21 of the Eevised Statutes expressly 
provides that "if, on the opening of any package, a deficiency of any 
article shall be found on examination by the appraisers, the same shall 
be certified to the collector on the invoice, and an aliowance for the 
same shall be made in estimating the duties;" and section 2920 pro- 
vides for weighing and measuring when there is a deficiency. The 
importer is not required by the stature to show why there is a defi- 
ciency, or how it occurred, as a condition of not paying duties on 
more goods than he bas actually imported. He is entitled luider 
the statute to the exonération upon the fact of deficiency appearing. 
Other penalties are provided by law for certain cases. See Grat/ v. 
Lawrence, 3 Blatchf. Uî* Lennig v. Muxireii, Id. 126. No other 
statute authorizing such a rnle or the exaction of the duties sued for 
bas been brought to the notice or the court. 

I tbink plaintifiFs entitled to recover the amount claimed, and judg- 
ment will be entered uccurdingly. 
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GoLD & Stock Telegeaph Co. v. Wiley. 

{Circuit Court, S. D. Neio Tork. June 16, 1883.) 

1. Patent TELECdiAPiiic Pkinting Instruments — Infringembnt. 

The third ciaim of the reissued patent, No. 3,810, granted to plaintiiî, as as- 
signée of Edward A. CalaUan, January 25, 1870, for an improvernent in tele- 
grapliic printing instruments particulariy designcd for registering the priées 
ot stocks, is infringed by machines made under tlie Wiley patent, No. 227,808, 
but those machines are net au infringement of the original patent granted to 
Henry Van Hoevenbergh, April 21, 1SG8. 

2. SAMK — llBISSUE — jDltTSDICTION OF COMMlSSIONEn OF PATENTS. 

Power is conferred upon the commissioner of patents to cause the speoiiica- 
tionof a patent to beamended, on application for reissue, so as to fullydescribe 
and claim the very invention attempted to be secured by the original patent, 
and whieh was not fully secured theroby in conséquence of inadvertence, acci- 
dent, or mistake. 

3. Same — FoBM OF Pétition. 

It is not indispensable that the petitioner, in bis application fora reissue, 
should use the exact phraseology of the statute, if lie employs language wUich 
actually conveya its légal meaning. 

Dickcrson é Dickerson, for plaintifï. 

Charles N. Judson, for défendant. 

Shipman, J. This is a bill in equity, founded upon the alleged in- 
fringment by the défendant of reissued letters patent No. 3,810, 
granted January 25, 1870, to the plaintifï, as assignée of Edward A. 
Calahan, and of original letters patent granted July 27, 1871, to 
Henry Van Hoevenbergh, as inventor. The original Calahan patent 
was granted April 21, 1868. Each patent is for an improvernent in 
télégraphie printing instruments particularly designed for register- 
ing the priées of stocks. The spécification of the Calahan reissue 
describes the "nvention in gênerai terms, as follows: 

"It is often desired, particularly in large cities, to keep a correct record of 
various fluctuations in the price of gold, stocks, and articles of trade, and to 
hâve thèse lluetuations simultiineousl^' and periodically denotedaud registered 
at the various centers of business connected with one central transmitting 
station. Tliis invention is inteuded to accomplisli the said objects in a very 
reliable manner, and to dispense with the complicated mechanism lieretofore 
made use of to cause an impression to lie made when the type-wheel bas been 
brougbt to a proper position." A mugnet and armature are employed in ef- 
fecting the movement of the type-wheel, so that the same is turned to the re- 
quired position, and then, by an independent motion, separately coiitroUed 
from that of the type-wheel, tlie impression is made, so that the type-wheel 
can remain after it is adjiisted, or be again moved.previous to tlie impression 
being made. The impression is made on a strip of paper by two type-wlieels, 
so thattiie printing is in two Unes, and the figures and fractions for denot- 
ing the priées or quotations are contained upon a wlieel and combined tbere- 
with. Letteirs are provided for printi)ig on the saine strip of paper to dénote 
the articles to which the quotations relate. As the différent machines will 
generally be but a short distance apart, It is preferred to make use of' two or 
more wires commiinicating through the entire circuit of machines. One of 
thèse, wires transmits the pulsations of electricity that act upon a magnet and 
adjust the type-wlieel to the proper letler or number. The other wire tians- 
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inits the pulsations of electncity, wliicli, acting in a magnet, produce the im- 
pression upon the paper." - - 

The third and only claim in controversy is as follows : 

"(3) ïhe combination o£ the type-vvheels,i; and ?, magnets, / and i, witli 
the magnet, c, and impression roller, u, or its équivalent, substantially as set 
forlh." 

This claim is precisely like the third claim of the original, except 
that in the original, after the words "substantially as," the words 
"and for the purposes" wereinserted. 

The pétition of the plaintiff to the commissioner of patents for a 
reissue averred that the original patent was "not fuUy operative and 
valid by reason of a détective spécification;" and in the afEdavit at- 
tached to the pétition the affiants made oath that they verily believed 
that, by reason of an insutHcient or defective spécification, "the atore- 
said patent is not fully valid and available." The défendant says that 
in order to confer jurisdiction upon the commissioner to grant a re- 
issue, the pétition should hâve averred that the patent was inopera- 
tive or invalid, and there being no such averment the commissioner 
was without jurisdiction, and the reissue is void. -• ■ 

I do not understand that the suprême court has ever held that a 
reissue can only be granted when the original patent is completely 
inoperative or is entirely invalid; but, on the contrary, it has held 
that power is conferred to cause the speaification to be amended 
"so as fully to describe and claim the very invention attempted to be 
secured by the original patent, and which was not fully secured 
thereby, in conséquence of inadvertance, accident, or mistake." Pov- 
der Co. v. Powder Works, 98 U. S. 120; Wilsoii v. Cooii, 18 Blatchf. 
532; [S. C. 6 Fed. Eep. 611.] It is not indispensable that the peti- 
tioner should use the exact phraseology of the statute, if he employs 
language which actually conveys its légal raeaning. 

A reisaued patent may be valid as to. one claim and invalid as to 
others. In this case, the only claim in controversy is in substantially 
the same language with one of the original claims, and, so far as that 
claim and its subject-matter are cortcei-ned, the reissue is a substan- 
tial répétition of the original patent. Even if the pétition had been 
teclmically defective in its allégations, I should not be inclined to 
hold that the reissue waç therelore void as to an original claim which 
was repeated in the reissue. 

The Caiahan instrument, as used at the receiving station, is thus 
descrJbed by Mr. Brevoort, the plaintiff's expert. It — 

'•Consists essentially of two wheels, having.respectively letters and f)gures 
upon their périphéries, which wheels are capable of Independent motion. 
Each of the two wheels is independenUy coutrollèd by a separate and inde- 
pendent electro-magnet. Under the wheels passes the strip of paper upon 
which the information from either one wheel or the other wheel is to bo 
printed. This strip of paper is brought up into contact with the surface of 
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the type-wheels by being moved upward when it is desired to print by an in- 
dependent electro-magnet. Tlius, in the Calahan instriiinent, two type-vvlieels, 
printing on the same strip of paper, and three eleetio-magnets, are used, each 
on»? of vvhich is operative fioin the central station by the appiopriate device, 
wliich sends pulsations of electricity through the wires wliich connect the 
central station with the receiving instrument or instruments." 

The third elaim is for the combination of six éléments: the type- 
wheel upon which are figures; the type-wheel upon which are letters; 
the electro-magnet operating the letter-wheel; tlie electro-magnet 
operating the number-wheel; the electro-magnet operating the ira- 
pression-roller, so that impressions may be taken from either \Yheel; 
and the impression-roller. 

The testimony for the plaintifif is to the efïect that instruments 
made iinder the Wiley patent, No. 227,868, contain the invention 
specified in this claim. 

One of the two experts who were introdueed by the défendant said 
nothing in regard to the Calahan patent or its infringoment. The 
other did not deny infringement, but thoiight that the Theiler (Fronch) 
and the Johnson (Englisii) patent, which was also for the Theiler in- 
vention, and which invention antedated Calahan's, contained the élé- 
ments of his third cbiira : but the witness also testified that the 
Theiler patent does "not contain two independently moving type- 
wheels, each advanced by a magnet, independent of the magnet 
advancing the other type-wheel." Tne Theiler patent has but one 
electro-magnet, wliich moves and stops both type-wheels simulta- 
neously, and noither wheel can be moved independently of the other. 
The coiinsel for tlie défendant argued earnestly that there was no 
infringement, hecanse, he insisted, the function of the magnets, / 
and i, in the Cahiiian patent, is entirely positive, i. e., to act directly 
upon and move a type-wheel without extraneous aid; wlnle the func- 
tion of the defendant's magnets is entirely négative, î. e., to prevent 
and regulate continuons extraneous motion imparted to the type-wheel 
by clock-wm-k ; and that thèse m ignets were not, at the date of the Cal- 
ahan patent, known to be proper substi utes for his magnets, and are 
not, therefoie, eqnivaknts therefor; and furthermore, that the Wiley 
machine is an improvemint upon the Theiler machine, but in a dif- 
férent direction from the Calahan invention. 

It is obvions that thtfe varions suggestions involve questions of 
fact, and that the défendant has no testimony, otiier than that ap- 
pearing upon the face of the various patents and nle-wrappers, upon 
which to support the tb<ory of his counsel. Thèse questions the pat- 
ents alone will not settle. A court cannot deera itself called upon to 
examine elab >rate théories upon abstruse scientidc subjects, when 
the théories dépend upon questions of fact, in regprd to which there 
is an absence of testimony. In this case, it is to be noticed that the 
defendant's t^o experts hâve virtually declined to adopt his theory. 
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The conclusion is that infringement of the Cal.ahan patent has not 
been disproved, and that the novelty of the third claim has not been 
successfully attacked. 

The nature of the Van Hoevenbergli invention is stated in his spéc- 
ification as follows: 

"Printing telegraphs bave liefore been marte with two type-wlieels in line 
witi) e.icli other, but levolved independently, so tbat oiie caii be operative 
wliile tlie other remains qiiiescent. In machines of this character it is usual 
to stop one type-wheel wlien at the nonius or dasli point, wliile tlie other is 
maile use of ; IJut sometimes a letter vvill be niissed and tlie type-wheel will 
not properly print wheii again set goiiig. 

" Àly inveution is made to set the type-wheels in tlieir correct positions 
and consists in connei-ting latches or calclies that are so positioned and oper- 
ated that the type-wheel tliat is moved by the step-by-step motion keeps turn- 
iiig the type-wheel that would ocherwise be quieseent until it is set, orarrives 
ut the noiiius or dash point. By this construction it becomes impo9sil)le for 
either type-wlieel to remain out of nnison while the other is being operated, 
because a movement given to either eue brings the other to its proper place 
and there leaves it." 

The single claim of the patent is- 

"Themethod herein specitied of causing one type-wheel to set the adjacent 
type-wlieel by moving it around to the designatej point, and there leaving the 
sanie, substantially as set forth." 

As the mechanism of neither the "^'an Hoevenbergh nor the Wiley 
inventions can be understood by quotations from the patents, without 
an inspection of the drawings, and as the respective déviées are de- 
scribed quite clearly and with accuracy in the testimony of the re- 
spective experts, I shall make use of their descriptions and omit the 
language of the spécifications. 

Mr. Brevoort says : 

"Van Hoevenbergh accomplishes tliis resuit [that of bringing the wheel 
that is not in use into unison, by the opération of the wheel tliat is being used 
to obtain impressions from] by having upon each wheel a prawl and arms, 
so arranged that the wheel whieh was not in unison will be moved around 
by the wheel which is boing oi)erated, and which is in unison, by tlie arm of 
one wlieel interlocking wilh tlie ann of the adjacent wheel; and thèse arms 
will reinain iuterlocked, and the two wheels will move togetlier until the 
wheel which was outof unison lias been moved into the correct position, when, 
by one of two stationary arms, the two wheels will cease to interlock with one 
another, and the wheel wliicii was misplactd will be left in the pioper and 
known position to be atartetl into oiieration, wliere it will remain, never mind 
how long the adjacent wheel raay be operated." 

Mr. Hicks describes the mechanism of the Wiley device as follows : 
It contains — 

" Two printing wheels, side by side, and arranged to print independently, to be 
moved independently, to stand normally at the dash point when not in motion, 
but the type-wheels are so independent that neither is afFected by the other's 
motion while either of them is in motion. * * * The two type-wheels 
* * * are mounted on two sliafts in line with each other, as in the Van 
Hoevenbergh patent, but with a bearing between them which would prevent 
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any mechanism of one from driving the otlier. * * * Each sliaft is sup- 
plied with gears and a train of wheels, so that it is revolved by a weight or 
spring, after the manner of clock-vvork. Eacli shaft also is provided with au 
escapement wlieel, 6, into which an escapement engages, and the escapement 
is attached to the armature of a magnet, so that when the armature is at- 
traoted hy the magnet one tootli of the escapement is Jet go, and when the 
attraction ceases another tootli is let go, thus moving tlie type-wheel by the 
clock-worlî whenever the magnet permits such motion. At eacli motion of 
the escapement a letter is presented to the paper for printing, excepUng when 
the dasli-point is above the paper. * * * Upon each shaft is a small cir- 
cular disl^ attached to and moving with the shaft, and in tho circumference of 
said disk is an insulating plug, extending a short distance on the circumfer- 
ence of the disk. ïhe remaining portion of the disk is made of conrtucting 
material suitable for carrying a current of electricity, and the sliaft is of a sim- 
ilar material. Xow, by the opération of the escapement by means of the mag- 
net, and a current of electricity thrown througli its wire, tlie type-wheel is ' 
carriedaround to the dash point anil stands therc in its normal position. ïhis 
is true of both wheels. If, however, by any accident the type-wheel shovild 
stand in an incorrect position when the opposite wheel begins to move, a cur- 
rent of electricity is caused to still continue to flow tlu-ongli a portion of tlie 
wire to the magnet which opérâtes the incorrect wheel, andso said wheel cort-' 
tinues to niove towards its correct position nntil it arrives at that position, 
when the current ceases to flow and the magnet stops moving and the wheel 
stands still. ïhe means for shifcing the current of electricity, or preventing 
it from passing to the magnet continiiously, is tlie iiisuhtted plug which I 
hâve referred to on the disk of the wheel, whicli, coming o|)posile tlio point ' 
of contact between the wire wliich carries a current nornudlj througli the disk 
thereby stops the flow of electricity." 

The plaintiff insists — First, that the Van Hoevetibergh patent is for 
a.process, and that, therefore, the causiug one type-wheel, while it 
M-as being operatod by a step-by-step movement, to set the adjacent 
type-wheel by moving it around by a step-by-step movement to the 
designated point, and there leaving the same, by whatever mechan- 
ism the proeess is used, is an infringement; and, secondh/, that if the 
patent is not for a proeess, the défendant infringes by substitutingfor 
the mechanical means of Van Hoevenbergh the same mode of opéra- 
tion bet-ween the type-wheels by means of electricity. 

I think that the question whether the patent is or is not for a p o- 
cess is immaterial, in view of the question whether the défendant 
does cause one type-wheel, by its step-by-step movement, to move the 
incorrect type-wheel around step by step to the designated or unison 
point and there leave it. The theory of the j)laintifî is that the mo- 
tion of the unison-wheel causes a current to flow through the magnet 
of the non-unison-wheel, and that the latter wheel is by the current 
advanced and continued in motion, and so the step-by-step move- 
ment of the unison-wheel is transmitted to the non-unison-wheel, 
nntil the latter "has reached the unison or dash point, when it will 
be arrested by a mechanism disconnecting the motion of its arma- ; 
ture from the motion of the armature of the unison-wheel." , 

The thèoryof the défendant is that the motion of the correct, 
wheel has nothing to do with setting the incorrect wheel at the dash- 
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point, "and its shaft lias nothing te do in producing said resuit, ex- 
cept to furnish part of an electric eîrouit;" and further, that "each 
■wheel lias its own appliances for stopping tlie current to its magnet 
without aid from the other wlieel, or its shaft, or its disk, excepting 
a means of electrical communication." -- 

Th^ corrsctness of the first part of this proposition is criticised hy 
the plaintifï, and it is true, and is admitted by the défendant to be 
true, that the unisoii-wheel must move one step before it makes a 
complète electrical circuit with the non-unison -wheel and starts it. 
The circuit is not completed when the unison-wheel is at rest at the 
unison-point. The starting of the non-unison-wheel in conséquence 
of the completion of the circuit is a différent thing from setting the 
wheel at it» dash-point, because it is not the motion of the unison- 
wheel which keeps up a continuons motion in the non-unison-wheel. 
The elîect of one movenient of the unison-wheel is to aaake a circuit, 
and by the power of the electrical current the other wheel is started; 
and go it may, in a certain- sensé, be proper to say that the move- 
ment of the unison-wheel is transmitted to the other wheel, but the 
motion of the unison-wheel does not keep the other wheel in motion. 
It is kept in motion because its magnet is continuously energized, and 
if the unisou-wheel is stopped by the hand the electrical current is 
not affected, but continues, and the other wheel is carried to its uni- 
son-point. 

In the Wiley machine the electrical current which opérâtes, or is 
to operate, the unison-wheel is divided, and as soon as an electrical 
connection is formed by one movenient of the unison-wheel and both 
magnets are energized, both type wlieels are moved one step, and are 
continuously simultaneously moved, until the insulated poinu in the 
disk of the non-unison-wheel comes under the spring, when the 
magnet which moves that wheel is ont of circuit, and that wheel 
stops and the motion of the other wheel continues. The electrical 
circuit which is formed with the sliafts of the non-unison-wheel by 
the aid of one motion oi the unison-wheel and of its shaft, is broken 
by means of the disconnecting apparatus, which dépends upon the 
non-unison-wheel. 

In my opinion, this mode of opération or method difïers materially 
from one which consists in causing the type-wheel that is being 
moved to keep turning the other type-wheel to a designated point, 
and there leaving the same, although by a skillful use of words the 
!fW0 modes may be said te be the same. There is no iiifringement of 
the Van Hoevenbergh patent. 

Let there be a decree for an injunction against the infrihgement 
of the third claim of the Calahan patent, and for an accounting, and 
dismissing the bill so far forth as the Yan Hoevenbergh patent is con- 
cerued. 
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Beadley & HuBBARD Manof'g Co. V. The Chaules Parker Co. 
(Circuit Court, D. Connecticut. July 17, 1883.) 

1. Patents for Invextioxs — Injonction Pendente Lite— Inprtngbment. 

An iniunction pendente lite, to rcstrain a défendant from tlieinfi-inaeSient of 
a patent w 11 not be granted wlien the vuiiJity of siicU patent lias nevor been 
judicially determined and is in duubt. 

2. SAStE. 

Tlie questions in regard to the validity oE tne piaintill's patent, and whioh 
prevent a prehminai'y injunction, stated. 

Motion for Preliminary Injunction. 

Chas. E. Mitchdl and 0. H. PL M, for plaiutiff. 

Chas. II. IiigersoU, for défendant. 

SHtpjiAîJ, J. Tiiis is a motion for a preliminary îltfunction to re- 
strain the défendant from the infringement, pendente lite, of reissued 
letters patent, dated April 20, 1877, to the piaintiff, as assignée of 
John A. Evarts, for an improvemsnt in extension lamp fixtures. 
The original patent was dated October 31, 18 TO. The invention re- 
Jated to an improvement in the class of Lnmp fi.'ctures which is so con- 
structed that the lamp and shade, when stispended, can be drawn 
down together and will rest at différent élévations. In the original 
spécification the invention was said to consist "in a weighted ring, 
which forms substantiallj'a crown for the shade wlien the two are to- 
gether stispended by one end of chains or cords over pulleys from the 
support above, combined with a sliade-holder attached to the sejond 
end of the said chains or cordj, and the lamp attached to the said 
shade-hoider." The claim in the original patent was as foUows: 

"The coiiibination of the weight-iinif, B, tlie shade-ring, A, to which the 
liimp ;ind shade are attached; the said shade-iiiig and weight-ring adjustably 
coniiected liy chains or cords fioin a support above the s:iid weight-iin^g, cou- 
structed to rest upon or crown the shade, aH substaiitially as described." 

In the reissue the invention is said to consist in "combining in an 
extension lamp fixtnre a shade-ring provided with adevicefor remov- 
ably secnring the shade to the ruig, with the lamp attached to said 
shade-ring, and a weight of ring form to serve as a counter-balance; 
the said ring-shaped weight and shade-ring connected by chains or 
cords over a suitalde support above, so that the lamp and shade may 
be drawn down, the weiglit-ring rinng from the shade-ring." 

The first claim of the reissue is as follows : 

"The coinbination, in an extension lamp flxtnie, of the shade-ring, adevice 
for reraovably secnring the shade to the ring, the lamp attached to said shade- 
ring, the ring-shaped weight and shade-ring, connected by chains or cords 
over a support above, substiintially as described." 

In the second claim the shade was added to the combinationof the 
first claim. In view of the history of the original patent in the pat- 
ent-ofHce, and of the original spécification, the claims of the reissue 
ebould be so construed as to compel the weight-ring to rest upon or 
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crown the sliacle, meaning tliereby tlie sliade-ring. No adjudication 
upon the patent bas ever been had. The invention has had great 
commercial success, and I shall assume that the validity of the pat- 
ent has been, in substance, acquiesced in from its date to the time of 
its infringement by the défendant, which has recently entered upon 
the manufacture of a substantial imitation of the Evarts iixture, to 
the serions injury of the plaintiff. 

A temporary injunction must, therefore, be ordered, unless the de- 
fendant can show that, notwithstanding the acquiescence of the pub- 
lic, a fair and substantial question esists in regard to the validity of 
the patent, and that, therefore, it is proper that its validity should not 
be prejudged by an injunction order, although the défendant has been 
until recently a stranger to the lamp business, and is seriously injur- 
ing its neighbors by this new rivalry. 

The main question which the défendant pi-esents is that of patent- 
ability, in view of the state of the art. The tendency of late décisions 
of the suprême court is to the effect that this questitfn is one which 
is to be examined with increased care. Slaicson v. Grand St., etc., lî. 
Co. 24 0. G. 99; [S. G. 2 Sup. Ct. Rep. 663;J Atlantic IVorksv. Bradt/, 
23 0. G. 1330; [S. C. 2 Sup. Ct. Rep. 225.] The theory of the de- 
fendant, and the two questions which, it seeras to me, are of sufficient 
importance to call for a stay of judgmentunàl final hearing, may be 
stated as follows: 

The Mitchell, Vance & Co. fixture, which preceded the Evarts in- 
vention, "empluyed a métal shade, to which the lamp-holder was 
riveted, so that it became a fixed and permanent part of the lamp- 
holder. Theendof two chains was attachedto this shade. Thechains, 
passing over pulleys above, thence down, were attached to a ring- 
shaped weight, which would set down upon the top of the shade," tlie 
weight being of the same circumference with the shade-top. The 
construction was not adapted to a glass or removable shade. The 
actual invention of Evarts was the adaptation of this construction to 
the necessities of a porcelain shade, and consisted in the same ar- 
rangement of ring-shaped weight and chains in connection with tlie 
metallic rim which received the neck of the shade, and to which was 
difectly attached the lamp-holder. The rim or ring of the shade was 
provided with a set-screw, so that the porcelain part of the shade could 
be disconnected from the rim for couvenience in packing. The de- 
fendant says that this porcelain shade, with its metallic rim and lamp- 
holder directly attached thereto, was a well-known method of con- 
struction, and that when once the idea of a ring-shaped weight, of 
the same diameter with the top of the shade, suitably connected by 
chains with the shade-top, which was also firmly connected with the 
lamp-holder, was known, the method of adapting the invention to the 
necessities of porcelain shades was a matter of the eommon knowl- 
edge of a maker of lamp fixiures. AtUiittic iVvrIcs v. Brady, supra. 
v.l7,no.3 — IG 
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The second point is a more teclniical one, and is founded upon tlio 
principle whicli is thus stated in Pickcrlng v. McCullough, 104 U. S. 
310. 

'In a patentable combination of old éléments, ail the constituents must so 
enter iato it as tliat each qualliies every otlier. * * * it |^the combination] 
must form either a new machine of a distinct character and function, or pro- 
dnce a resuit due to the joint and co-operating action of ail tlie éléments, and 
which is not lïie mère addinç together of separate contributions." 

The défendant says that the object ot this improvemeut was so to 
construct a porcelain extension lamp fixture that the lamp and shade 
could together be raised or lowered at the will of the operator, and 
•«•ould remain in position at any desired point; that a device for re- 
movably securing the shade to the ring contributes nothing to this 
resuit, and does not enter into the combination so as to keep or co- 
operate with the other éléments. 

I am ot opinion that, in view of the natiire ot thèse questions, — the 
first more parti^ularly, — it is proper that an injunction shouldnot be 
granted. 



Emery and another v. Cayanagh. 
{Circuit Cour;, S. D. New York. June 4, 18S3.) 

Patents for Inventioxs— PanMc Use. 

Public use of an invention, unless by the patentée himself, for profit, or by 
his consent or allowauce, will not work a forfeiturc of his title, as forfeiture is 
not tavored unless il clearly appcars that the use was solely for profit, and not 
with a view of further improveniems or of ascertaining its defects, ci. for any 
other purpose of experiment in rcjucing the invention to practice. 

In Equity. 

Wm. A. Macleod and George Harding, for plaintiff. 

Wm. S. Lewis and Lucien Birdseye, for défendant. 

Smp.MAN, J. This is a bill in equity to restrain the allège d in- 
fringement of letters patent, granted Februavy 10, 1874, to N. J. Si- 
mocds and E. E. Emery, for improved machinery for moulding heel- 
stiil'enings for boots and shoes. ' The plaintifïs are the owners of the 
patent, and John R. Mofifitt is one of their licensees. The défendant 
was licensed by Mr. Moffitt to use tv.o machines madé in accordance 
vith his patent of June 20, 1876. This license was revoked on Au- 
gust 7, 1?«78, bui the défendant continued to use the machines. The 
al'.eged infringement in this suit consists in the use by the défend- 
ant, since the revocation of his license, in tlie two Moffitt machines, 
of the d^vices claimed in the first and foiirth elaims of the Simonds 
and Emery patent. The infringement o« the Moffitt patent is the sub- 
ject of another action, which was tried at the same time with the 
présent suit. The daims of the Simonds paient, which are said to 
bave been infringed, are as foltows': 
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"(1) Tlie combination of tlie divided moiild, i, i, ainV foi-m, «, siibstantiallv 
as desoribed and sliown. (4) In combination witli mould, i, î, the canis, a', a', 
substantially as described and shown." 

The testimony left no doubt in my mind that the devices named in 
thèse two claims were présent in the MofBtt machines, and that the 
Simonds and Emery patent was valid. The defendant's attack upon 
the noyelty of the invention, and upon the existence in the Moffitt 
machines of those portions of the invention which were claimed in 
the iirst and foiirth claims, was neither vigorous nor successful. He 
however insisted with earnestness that the invention had, with the 
consent of the inventer, been in publia use more than two years be- 
fore June 30, 1873, the date of the application for a patent. 

The patentées filed a caveat, dated December 9, 1870, setting fortli 
their invention as it was then conceived. On December 20, 1871, 
the caveat was renewed. Between the fall of 1870 and the expira- 
tion of the renewed flaveat the patentées were constantly experiment- 
ing, at great expense, upon the machine as finally perfected, and upon 
machines which should accomplish the same resuit by différent kinds 
of moulds, but finally came back to the device described in the caveat, 
a marked feature of which was a divided mould. During this period 
they used the machine in the condition in which it was from time to 
time, incidentally for profit, but the witness, whose testimony is here- 
after referred to, says : "It was his (Simonds') idea to keep the ma- 
chine as much from view as possible, and be eourteous to visitors." 

Mr. Stackpole, a witness called by the défendant, was a machinist 
in Simonds' employ for five years, commencing about the beginning 
of 1870, and worked upon this maciiine. "He saw four years of ex- 
perimenting on the raachine." Thèse experiments finally resulted in 
the adoption of substantially the original model of 1870, but, mean- 
time, the machine had been changea in the auxiliary parts. Mean- 
■while it made counters freely, which were sold, but no machines were 
made which were sold, or were used by othors, or were licensed, and 
the machine could only be tested by the making of counters upon it. 
Until about the time of the expiration of the renewed caveat, the in- 
vention had not reached a position of perfection or of completion 
where the inventors thought that it was fit, or Where it probably was 
fit, tobô patented. "Public use of an invention, unless by the pat- 
entée himself, for profit, or by his consent or allowance, will not work 
a forfeiture of his title, as such forfeiture is not favored unless it 
clearly appears that the use was solely for profit, and not with a view 
of further improvements, or of ascertaining its defects, or for any 
other purpose of eiperiment in reducîng the invention to practice." 
Jones V. Sewall, 3 Cliff.,5b3 ; Pitts v. Hall, 2 Blatchf. G. G. 229; Eliz- 
abeth v. Pavement Co. 97 U. S. 126. 

Let there be a decree for injunctiôn and an accounting. 
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SCHILLINGEE V. GrEBNWAY BrEWING Co. 
{Circuit Court, N. D. New York. Julj 11, 1883.) 

1. Patents por Inventions — Keissued Patent No. 4,364 Sustained — Schil- 

LINGEK Pavement. 

Reissued letters patent No. 4,364. granted to John ,T. Pr>v"ii;nn-nr. HTnv 2, 
1871, for an " Improvenient in Concrète Pavements," corapared with British 
patents No. 7,4s9, of 1887, to CIarid<;e , Wo. 330, of 1852, to Cliesneau ; No. 2,6.59, 
of 1855, to Coignet; No. 771, of 1856, to De La Haichois; No. 7,991, of 1839, 
to D'Harcourt; No. 9,737, of 1843, to Austin ; and United States patents No. 
.'J6,563, July 24, 1866, to Huestis; and No. 5,475, .Mardi 14, 1848, to Uuss,— and 
sustained as a patentable invention, not anticipated by sa.d patents. 

2. Same — Inpkinge.ment. 

Tlie Hcliillinger patent was infringod hy the pavement of détendant, and an 
injunolion, and an account of prolils and damages, should be decreed. 

3. Bame — Invai.id Claim in Reissue. 

ïlie invalidity of a claim in a reissne does not impair tlie validity of a claim 
in tlie original patent which ia repoated and separately stated in the reissne. 

In Equity. 

Duell d Hey, for plaintiff. 

John L. Kinrf, for défendant. 

Blatciiford, Justice. This suit is broaght for the infringement of 
reissued letters patent No. 4,31)4, granted to John J. SohiUinger, May 
2, 1871, for an "improvement in concrète pavements;" the original 
patent, No. 105,599, having been granted to hiin, July 19, 1870. The 
spécification of the reissued patent, reading in the foUowing what is 
outside of brackets and including what is in italics, and omitting what 
is inside of brackets, says: 

"Figure 1 represents a plan of ray [pavement in plan view.J pavement. 
Figure 2 is a vertical section of tlie [pavement.] tsaine. SimUar letters indi- 
cate iiorrespondiug parts. This invention relates to [pavements for sidewalks 
and otlier piirposes: and consists in coniblning witli] a concrète pavement 
v;h'ch is laid in sections, sa tfiat each section eau be taken iip and relaid with- 
out disturbing the adjoining sections. Witli the joints of this sectional con- 
crète [pavements,] pavement are combined strips of tar paper, or équivalent 
nialerial, arranged between the several blocks or sections in such a niamier as 
to proiliice a siiitable tight joint, and yet allow the blocks to be raised sepa- 
rately without aftecting [or injnring] the blocks adjacent tliereto. In carry- 
ing ont my invention 1 forin tlie concrète by niixing cernent with sand and 
gravel, or tither suitable [raaterials] material, to forin a [sniUible] plastic 
[composition] compound, using abolit the foUowing proportions: One past, 
by nieasnre, of cernent; one part, by measure, of sand; and 'rom three to six 
parts, by measure of gravel; [using] with snlficient water to [in;ike] render 
tlie mixture plastic; but I do not contMie niyself to any di/inite proportions or 
materi'ils for making the concrète composition, \yhile tlie mass is plastic I 
lay or spread the same [npon] on the foundation or beJ of the pavement eitlier 
in molds or between niovable joists, of tlie proper thicknéws, so as to form the 
edges of the concrète blocks a, a, [etc. When the block <i lias been forined, I 
take strips of tiir paper, 6, of a width equal or almost equal to the lieight of 
tlie block, and place them up against Hie edges of the block in sncli a manner 
tliat tliey form the joints between sucli block and the adjacent blocks,] one 
bl'idc being formed after the other. When theflrst block has set, I remove the 
joiatu or partition between itand the block next to be formed, and then Iform 
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tJie second blocJi, and so on, eacJi suoneeding hJonk heing formsd after the ad- 
jacent blocks hâve set; and, since the concrète in setting shrinks, the second 
block, when set, does not adhère to the first, and so on; and when the pave- 
ment is compittei each block cnn be taken up independent of the adjoining 
blocks. Betitieen the joints of the adjacent blocks are placed strips, b, of tar 
paper, or other suitable material, in the following mariner : After complet- 
ing one block, n, I place the tar paper, b, along the edge where tlie next block 
is to be foriiieil, and I put the plastic composition for sucli next block up 
against tlie tar-paper joint, and proceeJ wilh tlie formation of tlie new block 
iiiitil it is corapleied. In this manner I proceed [in making ail tlie blocks] 
until the pavement is eompleted, interposing tar paper between [their] the 
several joints, as described. ïlie paper constitutcs a tiglit water-proof joint, 
but it allovvs tlie several blocks to heave separately, from the elïects of frost, 
or to be raiseJ or renioved separately, whenever occasion may arise, witliont 
injnry to tlie adjacent blocks. ïhe paper [does not adliere] wlien placed 
against the [edge of tlie fnlly fornied] block jirst formed, does not adhère 
thereto, and tlierefore tlie joints are alvvays free between the several blocks, 
altliongh [adiierence may take place between the paper and the pljistic edges 
of the Ijlocks which are forined after tlie paper joints are sot up in place.] the 
pitper may adhère to the edges of the block or blocks formed after the same 
hns beeii. sd np in its place bet?J)een the joints. In such cases, however, wliere 
cheapness is an object, the tar paper may be omiited, and tlie blocks formed 
111 thoat interpising anuthing between their joints, as previoitsly described. In 
tliis lutter caie the joints soon fdl up with sand or dust, and the pavement i» 
rendered snfflcien.tly tight for many purposes. while blocks are defaiJied from 
each o'her. and, cnn. be taken zm and relaid, each iudepdudent of tlie adjacent 
blocks." 

jReading in tlie foregoing wbat is inside of brnclîefs anci wliat is 
outside of bracke's, omitting wliat is in italics, gives tue lext of the 
original spécification. 

Tiie clairas of tlie reissue are as follows : 

" (1) A concrète pavement laid in detached blocks or sections, substantially 
in tlie manner shown and described. (2) ïlie air ingénient of tar paper. or 
its équivalent, between adjoining blocks of concrets, substantially as and for 
the purpuse set forth." 

The original patent had but one claim, as follows: 

" ïhe arrangement of tar paper, or its équivalent, between adjoining blocks 
of concrète, substantially as and for the purpose described." 

On the first of March, 1875, Schillinger filed in the patcnt-oiEce 
a disclaimer, whicli, referring to the reissued patent, says: 

"Tliat he has reason to believe that, tlirough inadvertence, accident, or mis- 
take, tlie speciMf-atioiis and claim of said lettere patent are too broad, includ- 
ing tliat of wliicli yoiir petitioner was not the Hist inventor, and lie, theie- 
foie, herel>y enters his disclaimer to tlie foilowing words: 'and, since the 
concrète in setting shrinks, the second block, when set, does not adhère to the 
liist, and so on,' and which occur near the middle of said specilication, and to 
the follnwing words near the end of the specilication: 'lu siich cases, how- 
ever, where cheapness is an object. the tar pajier may be oniitted, and the 
blocks formed witnout interpiMing anything between their joints, as pre- 
viimsly des Tibcru In this latter case the joints soon fill np with sand or 
dust, and the pavement is rendered sumciently tight for manvpurposes, while 
the blocks are detached from each otiier, and can be taken up and relaid each 
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indepêndent of the adjoining blocks. Your petitionor hereby disclaims tho 
forming of blocks frora plastic material without interposing anythlng be- 
tween thelr joints while in the process of formation." ,_ _ 

This reissuecl patent was under considération by the circuit court 
for the Southern district of New York in February, 1877.. Schillinger 
V. Guntlier, 14 Blatchf. C. C. 152. The court (Shipman, J.) gave a 
construction to it in view of the disclaimer. The defendant's pave- 
ment, in that case, had a bottom layer of coarse cernent, on which 
■was laid a course of fine cernent, divided into blocks by a trowel run 
through that course while plastic. It possessed the advantage of 
Schillinger's invention, because any block in the upper course could 
be taken up without injury to the adjoining blocks. Concrète pave- 
ment having been before laid in sections, without being divided into 
blocks, the invention of Schillinger was held to consist in dividing 
the pavement into blocks, so that one block could be removed and 
repaired without injury to the rest of the pavement, the division be- 
ing efïected by either a permanent or a temporary interposition of 
something between the blocks. It was held that the effect of the 
disclaimer was to leave the patent to be one for a pavement wherein 
the blocks are formed by interposing some separating material be- 
tween the joints; that to limit the patent to the permanent interpo- 
sition of a material équivalent to tar paper would limit the actual 
invention; that using the trowel accomplished the substantial results 
of the invention in substantially the same way devised by Schillinger; 
that the only différence in resuit was that the defendant's method 
left an open joint ; that having a tight joint was not a material part 
of Schillinger's invention; and that the mode of opération involved 
in using the trowel was within the first claim of the reissue, as it 
stood after the disclaimer. 

In the same suit, in August, 1879, the same court (Blatchford, 3 ., 
17 Blatchf. C. C. 66) held that the disclaimer took out of the first 
claim of the reissue only so mueh thereof as claimed a concrète 
pavement made of plastic material laid in detached blocks, without 
interposing anything between their joints in the process of forma- 
tion, leaving the claim to be one for such a pavement laid in detached 
blocks, when free joints are made between the blocks by interposing 
tar paper or its équivalent. 

In California Artijicial Stone Pavinrj Co. v. Perine, 20 0. G. 813, 
[S. C. 8 Fed. Eep. 821,] in May, 1881, in the circuit court for the 
district of California, (Sawyee, J.,) the defendant's pavement was 
made by eutting the lower course into sections with a trowel, and 
doing the same with the upper course, the upper joint being directly 
over the lower joint. Into the open joint in each case was loosely 
pat sortie of the partially set material from the top of the laid course, 
answering the purpose of tar paper, and leaving the paiement weaker 
along the joint than in any other place. Thia was held tobe an in- 
fringement. . 
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In the présent case, it is agreed tliat the defendant's concrète pave- 
ment was constructed as folio ws : > .. -. ._ 

"The foundation floor, being prepared, bas strips or scantlings of wood, 
2x4, of sufficient length for the required section, placed in position aboiit 2J 
feet ont from the coping and parallel therewith. A composition composed of 
sand, gravel, and cernent, made plastic with water, was then spread within tlie 
niould formed by the aforesaid scantling, and raramed dovvn so as to come 
within 1 incb of the scantling. ïhen a liner course, composed of fine sand and 
Porthmd cernent, about lialf and lialf, made plastic witli water, was Uoated 
over tlie coarse material, and smootlied over, or stnick off with a straight 
edge. The blocli or section was tlien allowed to set. After becoming suffi- 
ciently hardened, the scantling was removed from theouter edge of the bloek 
to about tlie same distance, and parallel with the outer edge of the completed 
block, and the second block or section formed of coarse material, the same as 
the flrst, after wliich a cutt'' g trowel was drawii across and through the 
coarse material, along the line of the completed block, and the fine iipper flnisli- 
ing course poured in the mold on top of the lower coarse material, and struck 
off and floated with a straight edge, as in the flrst block. A straight edge was 
then applied between the two blocks or sections, over the timber line, and a 
cutting trowel drawn through the upper course of fine material, over tbe eut 
in the coarse material. The edges of the two sections along the eut made by 
the trowel were then smoothed down with the float or trowel, and the remain- 
ing blocks or sections of pavement were foi-med consecutively in the same way. 
No tarpaper was placed between the blocks." 

The only différence between tliis pavement and tîiat in the Gunthcr 
Case appears to be that in this case there is an open eut made by a 
trowel entirely through both courses, the line of the eut in the upper 
course being directly over the line of the eut in the lower course. In 
the Gunthcr Case the trowel eut was only through the upper course. 
It is not stated in the admission in the record as to the mode of the 
construction of the defendant's pavement, in the présent case, that 
any of the material from the top of the upper course was put loosely 
into the joint, as in the Perine Case; or tbat the joint was a tight 
joint, or other than an open joint. Yet, on tbe cross-examination of 
the plaintiff's expert, it is proved by the défendant that its pavement 
is used as a floor in a malt-house, for the storage of malt during the 
process of malting, and that it is necessary that such a floor sliould 
bave tigbt joints. This is confusing, and it is not clear exactly what 
is meant by the statement, in the admission, that after the eut was 
made by the trowel through the upper course, the edges of the two 
sections along the eut were. smoothed down with a float or a trowel. 
If this means that the material from the surface adjoining each edge 
of tbe eut was scraped into the eut loosely, and smoothed over tbe 
top of the eut, so as to laave a plane surface over the eut, then, by 
the setting of the material in tbe eut, the joint was made in a degree 
a tight joint, and the arrangement was the same in character as in 
the Perine pavement. In such case there would be a comparatively 
tigbt joint made by a substance permanently interposed, yet allow- 
ing tbe blocks to be substantially free, and there -would be an in- 
fi-ingement of the claim of : the original patent. But, independently. 
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of tliis, iinder a proper construction of the claim of tbe original pat- 
ent and the second claim of the reissue, the interposition of the 
trowel, effecting the object which it accomplishes, although it is inter- 
posed only temporarily, and is not left in permanently, is an équiva- 
lent for the tar paper, even though the joint be left open after the 
trowel is removed, and be not made tight. It may be an advantage 
to hâve a tight joint and at the same time a free joint, such as tar 
paper produces, but the substance of Schilliuger's invention is availed 
of without having the joint tight, if it be free. The plaintiiï's expert 
testifies that the defendant's pavement is a concrète pavement formed 
in blocks or sections directly on the foundation on which it is to be 
used, the séparation of the blocks being etfected by tlie introduction 
of the trowel, forming a joint along the line of séparation, the joint 
controlling the cracking of the pavement, and allowing one block to 
be removed without material injury to the adjacent blocks. This 
évidence is not contradicted. ïhe second claim of the reissue bas, 
therefore, been infringed, if Schillinger was the first inveutor of what 
it covers. 

It is contended that the reissued patent is invalid, because it dis- 
cards the water-tight feature resulting from the use of tar paper, set 
forth in the original patent; that unless the paper, or ils équivalent 
in producing a water-tight joint, is permanently interposed in the 
joints between the blocks, the invention set forth in the original pat- 
ent is not practiced ; and that a concrète pavement with a eut or open 
joint is not suggested in the original patent. ïhese views are met 
by the considérations before suggested; and, to whatever extent the 
reissue might be lield invalid in regard to a pavement not covered 
by its second claim, it was decided by the suprême court, at ils last 
term, in Gage v. Herr'mg, 2 Sup. Ct. Eep. 819, that the invalidity of 
a claim in a reissue does not impair the validity of a claim in the 
original patent wliich is repeated and separately stated in the reissued 
patent. That is the présent case, and it is unnecessary to détermine 
whether tbe first clnim of the reissue, as amended by the disclaimer, 
amounts to a claim for anything more than is covered by the second 
claim of the reissue, or whether such first claim is invalid in any de- 
gree. It is not clear that the reissue, as left by the disclaimer, em- 
braces anything of which Schillinger was not the first inventer. 

On the question of novelty, the défendant bas introduced the fol- 
lowing British patents: No. 7,489, of 1837, to Claridge; No. 350, of 
18.52, toChesneau; No. 2,6.59, of 1855, toCoignet; Na. 771, of 1850, 
to De La Haichois; No. 7,991, of 1839, to D'Hareourt; and No.9,737, 
of 1843, to Anstin; and tbe foUowing United States patents: No. 
56,563, July 24, 1866, to Huestis; and No. 5,475, March 14, 1848, 
to Euss. No testimouy is introduced by the défendant to point out 
•wherein anyof thèse patents are supposed tobearon the invention of 
Schillinger. But the plaintifï has produced évidence to showthat none 
of them anticipated his invention. The Claridge pavement is not a 
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concrète pavement, and is not formed in détachable blocks. The 
Chesneau pavement is formed of a compound which is not such a 
concrète as that of Schillinger. It is not composed of blocks made 
détachable to control the line of cracking, but sections of the pave- 
ment are set in trames and removably inserted in the surrounding 
pavement, so as to allow aecess togas and water pipes. In the Coig- 
net patent there is not shown a concrète pavement made in détach- 
able blocks in the manner described in Schillinger's patent. In the 
De La Haichois patent tiiere is no pavement formed in détachable 
blocks by joints. In the D'Harcourt patent there is nothing to indi- 
cate that one section can be removed without disturbing the adjacent 
sections. In the Austin patent, the pavement is made of wooden 
blocks, with intervais of an inch and a half in width filled with cément 
or concrète. The Huestis patent does not show a wearing surface of 
concrète, or a concrète pavement formed in détachable blocks by 
joints. The Euss patent shows a concrète foundation for a stone 
pavement, without joints, and having removable panels, consisting of 
trames filled with concrète, to be lifted out to give aecess to water 
pipes. 

It is further contended, that, as plain concrète pavements formed 
in blocks existed before, there was no patentable invention in making 
a joint in them. The defect in such pavements is clearly pointed 
out in the original patent, and repeated in the reissuo, that, where 
there are no free joints between the blocks, they will not heave 
separately from the efïects of frost, and cannot be raised or removed 
separately without injury to adjacent blocks. No one remedied 
this defect before Schillinger. His invention was simple, valuable, 
and patentable. The pavement laid down by Brewster at Syracuse 
in 1841 had no free joints. Eeference is made to the testimony in- 
troduced from the case of Schillïnrjer v. Phillip Best Brenïng Co., in 
the eastern district of Wisconsin. This testimony was taken in No- 
vember, 1882. So far as it refers to prior uses in Germany, not 
shown in a patent or printed publication, it was duly objected to in 
this case, and must be excluded. As to the cément malt floor which 
Eow laid in Baltimore 25 jears ago, he shows that it was not made 
in sections détachable by free joints. The testimony of Botzler as 
to a prior malt floor laid by him in Chicago is too indeûnite to amount 
to sufficient évidence to defeat a patent. 

The plaintiff is entitied to a decree on the second claim of the re- 
issue, for an accouut of profits and damages, and a perpétuai injunc- 
tion, with costs. 
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■WORSWICK MaNUf'g Co. t?. SïEIGER. 
{Circuit Court, iV. D. OJdo, E. D. April Term, 1S83.) 

1. Patents fou Invention — Use in Foeeion Countky. 

A simple useof an invention in aforeigncountry, if not patented orde^crilicfl 
in any prinled publication, is not a bar to tlie obtainins; of a valid liaient in 
tbis country. 

2. BamE — COMIÎINATION — ANTICIPATION. 

Wberc tlie daim of a patent is a combmation olaira, consisting of several él- 
éments tliat co-operate togetber to produce the deviceclaimed, suclidevicecan 
only be anticipated by a prior device, liaving identically tlie same éléments, or 
tbc m.eclianical équivalents, of tliose tliat are not used. It will not do to find 
a portion of thèse éléments in one machine, and a portion in a second, and a 
third, and so on, and then say that the device is anticipated. 

3. Same— Patent JSTo. 108,898, and Reissubs Nos. 8,025 and 8,026, Sustained. 

Letters patent No. 103,898, granted to Ilorman Fischer, Novcmber 1, 1870, for 
improvements in apparatus for pumping fluid from vessels, was not anticipated 
hy letters patent No. 106,008, of August 2, 1870, granted Abel A. Webster, and 
tlie rcissues Nos. 8,025 and 8,026 of said original patent are valid, under SFiller 
V. BniSH Uo. 104 U. B. 350, and reissue No. 8,026 is infringed by the device used 
hy défendants, and ils use should be enjoined. 

In Equity. 

John Crowcll and M. D. Leggett, for complainants. 

G. W. Shumu-ay, for défendants. 

Welker, J. Tlîis suit is brought upon original patent No. 108,- 
898, granted to Herman Fischer, November 1, 1870, and on reissued 
letters patent Nos. 8,025 and 8,026, granted to the Worswick Manu- 
facturing Company, assignée of William F. Class, the inventor. Ail 
thèse patents pertain to apparatus for pumping fluid from vessels. 
The answer filed by the défendant puts in issue the validity of the 
reissued patents, but as they were applied for within about four 
months from the date of the original, the défendants did not stren- 
uously preas tbe point of their invalidity. In examining thèse reis- 
sues I iind nothing claimed that is not clearly shown and deseribed 
in the original patent, and as the application for the reissues was 
iîled so soon after the date of the original, I see no valid objection to 
the claims as allowed in the reissues, provided the same is not antic- 
ipated in the prior state of the art. 

The défendants hâve set . up as anticipating the inventions de- 
seribed in the patents at issue, patent granted to A. L. Webster in 
1870, one to J. F. Navarro, and eight other United States patents ; 
and also foreign use of the same prior to the application for patent 
in this country. The foreign use was conceded by stipulation, but 
under the statute a simple use of the invention abroad, if not pat- 
ented or deseribed in any printed publication, is not a bar to the ob- 
taining of a valid patent in this country. 

The only device among the several patents produced worthy of con- 
sidération as anticipating this invention, is the one shown and de- 
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ecribed in letters' patent No. 100,008, of August 2, 1870, granted to 
one Abel L. Webster. 

The Fischer patent, No. 108,898, has a single claim in the follow- 
ing words : 

" The combination of tlie screw tube. A, liollow cross-piece, E, with valve, I, 
stuffinjT-box, C, beiittube, B, and stop-cock, D, ail coiistnicted to operate siib- 
stantiîilly as set forth." 

The device is adapted to be inserted in the biing of a barrcl, or the 
top of a bottle, and so arranged that air or gas may be pumped 
through the device into the bottle or barrel, and deli-"<;red at a point 
above the surface of the liquid therein contained, thereby producing 
sufficient pressure upon the liquid to force the same up through the 
tube within the device, and deliver it through a stop-cock at or near 
the end of the tube. The device has a liollow ehamber surrounding 
this delivery-tubo, through which the gas or air is pumped into the 
retainer, and near the top of this air-chamber is a 8tufEng-box,form- 
ing a secure packing around'the dèlivery-tube, thus permitting the up- 
and-down adjustment of the delivery-tube. At the point -n-here the 
gas or air is pumped into the retainer there is a valve to prevent the 
escape of gas or air after the same has been pumped into the barrel. 
The défendants hâve attempted to limit the scope of this claim to a 
device that uses iii this place only sueh a check-valve as would open 
inwardly to admit the air or gas, but to close automàtically against 
the escape of air or gas from the inside. The defendant's expert, 
however, when being cross-questioned on this matter, testiûes as fol- 
lows, (D. E. 39:) - . 

"Cross-question 10. I call yoiir attention to the followlng passage to be 
fouiid in tiie spécification of the Fislier patent; 'Inside of this passage is a 
valve, i, so constructed as to admit a streani of air into the bottle, but not ont 
of it.' Is there anytliing in tiie language quoted, or in any other portion of 
the patent, that is calculated to limit this portion of the Fisherdevice to any 
specilic construction? Ansiofr. I àm inclined to tliinli tliere is not. The 
valve is not spesillcallydescribed. I shouldsay that any device that is capable 
of opening and closing this passage is ail tliat is essential. 

"Cross-qiiestion 20. Would you consider that a device having the other 
essential éléments of the FiSher. patent, but provided witli an ordinary stop- 
cock, instead of the valve, j, said stop-cock adapted to be raanipulated by hand, 
would corne within tlie scope of the Fisber patent, as pointed ont in the, claim 
thereof? Answer. It is my opinion that any device capable of opening and 
closing theair-passagoin tliehollow cross-piece, E, in the Fisher patent, would 
conie witliin the scope of tlie claim of said Fisher patent." 

Uuless this Fisher patent is limited bj' the state of the art, I am 
of the opinion that the j)atent is not limited to a check-valve aeting 
automàtically, but any device that may be opened to permit the air 
or gas to be forced inwardly, and closed to prevent its escape, would 
fall within the scope of the claim, especially as admitted by the de- 
fendant's expert, as the patentée did not describe any particular form 
of valve, and did not limit bimself to any particular form. It wiU 
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be noticed that tho claim of this patent is a combination claim con- 
sisting of several éléments, that co-operate together to produce ithe 
device claimed. Tins device, then, ean only be anlicipated by a prior 
device, having identically the same éléments, or the meehanical équiv- 
alents of those that are not used. It will not do to find in older de- 
vices a portion of thèse éléments in one machine, another portion in 
a second machine, another in a third, and so on, and then say that 
this device is anticipated. The inventor does not prétend to be the 
original inventor of aay oneof thèse éléments. He only claims to hâve 
invented siich an arrangement and combination of o'id éléments as 
to produce a new machine. As above remarked, if this device is found 
in any older one presented in the record, or at the heariug, it is in 
the Webster patent above referred to. This patent, however, shows 
no means of checking the escape of gases at the point where the air 
or gas is forced into the réceptacle, and it neither shows nor describes 
any stufEng-box, nor any means whatever of discharging the contents 
of the barrel or bottle, without also discharging the gases lying above 
the liquid in the réceptacle. It therefore does not possejs the élé- 
ments of the Fischer invention, and does not anticipate it. In fact, 
the Webster patent does not seem to show or describe a working prac- 
tical device. It has some of the éléments of the Fischer patent, but 
it lacks just thjso éléments that made the Fischer patent a practical 
and successful machine. 

I must, therefore, conclude that tbe Fischer patent, No. 108,898, 
isnot anticipated, and is, therefore, valid. 

The defendant's device being constructed snbstantially in ail re- 
spects like the Fischer invention, having ail the éléments of the 
Fischer claim combined, and operating in substantially the same way, 
there can be no doubt as to tho inlringemeut. 

The two reissues iuvolved in this suit are the reissues of original 
patent No. 191,656. It seems, from the certitied file contents from 
the patent-office t'hat when the applications for the reissue of thia 
patent were filed, it was sought to obtain the matter in a single re- 
issue; but the patent-office decided that theoi4giual patent contained 
two inventions, and that they should be divided ; hence, by the re- 
quirements of the office, application was made for reissue in two di- 
visions, A and B. One of thèse divisions, No. 8,026, was for an 
improvement upon the device patented by Fischer, the improvement 
consisting iu a more simple and effective packing than secured by 
the Fischer device. This patent has three claims, ail of which are 
involved in this suit. If this reissue is valid, there is no question 
about the infringement, for the reason that the défendants use a 
device embracing ail the éléments of each one of the claims. The 
références cited against this patent do not seem to embrace its feat- 
ures to any considérable extent. 

The combination of no one of the claims is shown in any of the 
older devices cited. It is true, the claims in this reissue are some- 
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what broader than the daims in the original patent, but as the pat- 
entée did not sleep upon his rights, but retunied his original patent 
to the patent-office inside of four months from the time it was 
granted, and asked for a reissue witli thèse claims, I think tliat the 
reissue with its broader claims is valid, under Miller y. BrassCo. 104 
U. S. 350, and ail of the later décisions pcrtaining to the subject by 
the suprême court. 

Eeissue No. 8,025 is the other division of original patent No. 
191,650, and is for a pumping dsvice intended to inject air into a 
receiver. It does not appear from the record that this patent has 
been infringed by the défendant. 

A decree may therefore be entored for the complainant on original 
patent No. 108,898, and reissueJ patent No. 8,02d, and for the de- 
fendant in reissue patent No. 8,025, and the case will be referred to 
a master for the statement of account. 



MoFakland and others v. Selby Smelting & Lead Co. 
[Vistrict Court, D. California. May 28, 1883.1 

1. CoLtilSION'— STKA.MBr( ToO NeVU WhAUF— l'AULT. 

A small stern- wheeler, af ter piving the usiial pielirainary signal, a long ivh's- 
tlc, was moving slowly and ca.efully out from lier slip, about 2 o'cloek in tho 
day, wliea lier stern came into collision, abont 90 feetfrom the wharf, with a 
steamer that was procceding at a ni 'derate raie of speed, Imt with n lOJ feet 
of the wharf. lli\d, that the steamer w.is in fault in proceodiiig so near to the 
■wharf, and in not noticing the signal of the stern-wheeler and avoiding tlie 
collision. 

2. Same — Failuee of Small STBnN-AVHEELEK to H.\vb Lookout at Stemt 

— Dam.\ge3. 

It was not a fault on the part of the stern-wheeler not to hâve a lookout at 
her stern, and, as no other fault is alleged, the whule damage for Uie ç.oliisiou 
must be borne Uj the steamer. 

In Admiralty. 

W. S. Goodfellow, for libelant. 

Chas. Paye, for claimants. 

HoFFjiAN, J. The facts upon wbich the libelant relies for a re- 
lief for a recovery are substantially as follows: On the twelfth of 
May, 1882, about 2 o'cloek r. m., the small stern-wheeler Pilot was 
slowly and carefully backing out from her berth on the north-west- 
erly side of Jackson-street wharf, in this city, on a trip to BJack 
Point. She had given the usual preliminary signal of her intention 
to come out by blowing a long whistle. She had proceeded down the 
slip until her stern was about 80 or 90 feet beyond or outside Jack- 
son-street wharf, when a whistle was blown, to wbich her master at 
once replied by blowing his own whistle, and ringing the bells to 
stop and reverse his enginc. Bcfore Lor stern- way was entirely 
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overcome the vessel was struck by the steamer Bullion, and tlie 
-damage for -whicb this suit is broughtwas intlicted. 

The master of the Pilot states that ■n'hen he first saw the Bullion 
she was about 50 feet ofï, and that the collision occurred about a 
minute afterwards. The libel avers that the Bullion was going at 
the rate of about sever: miles an hour. .... 

Thèse statements are obviously inconsistent. The testimony showSj 
I think, very clearly that the speed of the Bullion previously to blow- 
ing lier whistle did not exeeed three and one-half miles an hour; prob- 
ably it was less. She is represented to be one of the elowest boats 
on the bay. Her bottom was very foui, and she had a young flood 
against lier. This latter circumstance is stated as the reason or ex- 
cuse for her pursuing a course so near to the ends of the wharves. 

C. J. Young, a deok hand on board the Bullion, states that the col- 
lision occurred about five seconds after he saw the Pilot with her 
pilot-house opposite the end of the wharf ; and althougli little re- 
liaiice can be placed upon estimâtes of minute intervais of time 
made under such circumstanees, bis guess is probably much nearer 
the truth than that of the master. As the collision occurred between 
two steamers, and in open daylight, it is obvions that one or both of 
them must hâve been in fault. 

Capt. Young, master of the Bullion, describes the accident as 
foUows: He lirst saw the Pilot when "he was about one-third north 
of Washington street, between that and oné-half to Jackson street." 
Looking through the large doors in the slied, by wliieh Jackson- 
street wharf is covered nearly to its outer end, he saw a wheel turn- 
ing, and at once knew that a vessel was coming out cf tbe slip, the 
mouth of which he was approaching. He at once blew uis whistle, 
rang bis beils to stop and reverse, and put bis hclm to port. This 
was done "quicker than it takes to tell," — "inside of three seconds." 
The boat obeyed the helm slowly. "She probably fell off to star- 
board between two and three points." The Pilot continued to back 
out of the slip, and, still retaining stern-way, struck the Bullion a 
little abaft the foremast. Capt. Young asserts, with great posi- 
tiveness, that she stopped, but did not reverse her wheel. In this 
statement he is contradicted by everj^ witness who was on board tbe 
Pilot, and I think is not corroborated by any witness for the respond- 
ent. The statement is, moreover, intrinsically improbable. When, 
on discovering that a vessel was coming out of the slip ahead of bim, 
he blew bis whistle, the master of tbe Pilot must bave known that a 
steamer was passing along the ends of the wharves, and that a 
collision was to be apprehended. The obvions mode of avoiding it 
was to stop and reverse. This, he and ail on board bis vessel say 
be in fact did; to suppose bim not to hâve done so would be to at- 
tribute gross and inexplicable négligence. But Capt. Young's ac- 
eount of the accident is obnoxious to gtave criticism. He stafes that 
when he first saw the Pilot's wheel turning he was one-tbird or one- 
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half the distance from Wasliington-street wliarf to Jackson-street 
wharf. This places him, perhaps, 80 feet to the southward of Jack- 
son-street wharf. The latter is 100 feet wide. The slip down which 
the Pilot was backing is 175 feet wide. The Pilot was about the 
middle of it. But assuming she was nearer to the Jackson-street 
than the Pacific-street side, and witbin 60 or 70 feet of the former, 
the collision must hâve been at least 240 or 250 feet to the south- 
ward. The BuUion was also, her master states, 100 or 115 feet out 
from the end of the wharves. If, then, she instantly stopped and re- 
versed, as the captain states, it is difficult to see how the accident 
occurred. With regard to the speed of the Bullion, her master states 
that with a clean bottom she will go five knots. "In the condition 
she was in when the collision happened I don't believe she could go 
four." "With the tide against her, only one and one-half or two 
knots. Her bottom is now over two inches thick with mussels from 
end to end." 

It is difïicult to see how a vessel net capable of making over one 
and one-half or two knots with the tide against her, could hâve faiied 
against a young flood to stop and acquire stern-way in a distance of 
240 to 260 feet. And in this computation I hav3 not included the 
distance between the Pilot's stem and the end of the wharf when 
first seen by the master of the Bullion, and which, by the latter's ac- 
count, must hâve been considérable. Nor hâve I taken into account 
any deflection of the Bullion's course caused by her puttiug her helm 
fo port. The statement of the master of the Bullion, that the latter 
vessel was struck a little abaft her foremast by the corner of the 
Pilot's fan-tail, is corroborated by the testimony of his deck hands. 
It is contradicted by every one on board the Pilot, and particularly 
by a young man who was standing on the after-part of the Pilot's 
promenade deck and within four feet of her tafïrail, and who observed 
the occurrence. But in the détermination of this point we are not 
left to a comparison of the credibility or opportunities for observation 
of the witnesses on board the steamers. Immediately after the acci- 
dent the Pilot was inspected by the United States inspecter of hulls 
and the inspecter of boilers fer this district. They found a deep in- 
dentation or gash in the port timber of her fan-tail, which they un- 
hesitatingly concluded must hâve been made by the stem of some 
vessel striking her at nearly a right angle. The frame of the fan-tail 
seemed to bave been pushed over to starboard, and the large axîe on 
which the wlieel revolved was so bent that the inspectors ordered it to 
be removed and straightened. The corner of the fan-tail which the re- 
spondent's witnesses say struck the Bullion was found to be unin- 
jured. If to this we add the fact that the Bullion sustained little or 
no injurj-, — "not two bits worth," as the respondent's witnesses ad- 
mit,— no doubt can, I think, be entertained as to which vessel struck 
the other. 

It is contended on the part of the libelant that the course of the 
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BuUion was laid too near the Une of the ends of the wliarves, and 
especially to that of the Jackson-^treet wharf, which is covered nearly 
to its extremity by a shed. Much testimony was taken as to the pre- 
Yailing usage of steamars, running along the city front, with respect 
to the distance from the wharves at which they commonly or may 
safely go. There seems to be no settled rule or practice on the sub- 
ject, and the experts diiïer in their estimate of what should be con- 
sidered a safe distance. Steamers, it appoars, frequently run by the 
wharves at no greater distance from them than from 20 to 50 feet. 
They seem in the habit, as one of them said, of taking their chances, 
and to be managed in many instances in an imprudent, if not reck- 
less, manner. 

In the récent case of The Moiiticello, 15 Fed. Eep. 474-476, the court 
observes : 

" ïlie state statute wliioh requires steamers to prooeed in the midille of the 
streatn, the local ruies, and repeated décisions of tlie courts, ail unité lu con- 
denming navigatit)n so near to tlie slips as daiigerous and unjustiliable. Tlie 
niatter lias beeii so repeateJly discustied, and the obligation of steanners to 
keep away l'r()m tUe ends of wharves and ferry-slips so forcihly stated, that 
it is wholly unnecessary to repeat it hère." The Relief, Ole. 104; 2'he Favor- 
ita, 18 Wall. 598, 601, 602; 8 Blatchf. 539, 511; 1 Beu. 30-39. 

It is not necessary in the présent case to attempt to détermine the 
minimum distance from the wharfs at which vessels may safely pro- 
ceed. The collision occurred — Dnless the Pilot omitted some pré- 
caution she might hâve taken, such as reversing her wheel, on hear- 
ing the Bullion's whistle, or failed to keep a proper lookout, (a point 
which will presently be considered,) the Bullion was in fault, either 
in omitting to take means to avoid the accident when the Pilot was 
first observed, (an omission of which she was not guilty, according to 
the positive statement of her master,) or in being too near the ends 
of the wharfs. If she was, as the answor allèges, between 100 and 
150 feet distant from them, then the resuit proves tliat between 100 
and 150 feet was too near. Bat it is exiremely improbable that she 
was even as much as 100 feet from the wharfs; certainly not 150. 
If, as is established, I thiuk, by the clear prépondérance of testimony, 
the Pilot's stern projected beyond the end of the wharfs o»ly 90 feet 
when she was struck, it is clear that the Bullion must bave been 
within that distance from the end of the wharf. And even if at the 
moment of collision the Pilot's bow was nearly even with the end of 
the wharf, the Bullion's stern must hâve been within 123 feet of it, 
for the Pilot is only 123 feet long. The Bullion's midships was, of 
course, somewhat nearer, and this position the Bullion must hâve as- 
Bumed after putting her helm to port and falling oS to starboard some 
two and one-half points, when she was 240 feet to the southward. 

I hâve already endeavored to show that this distance is overrated 
by the master of the Bullion, — a conclusion confirmed by the testi- 
mony of the en^^iueer of the vessel. He states that he heard a blast 
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from à wliistle, and immediately afterwards he received signais to 
slow, stop, and back which he obeyed, and that "immediately" after- 
wards the vessels came togetlier; that after the wheel was reversed 
it did not make "more tban one révolution, — not more tban two;" 
"had not time to get stern-way on her." It is obvious that tlie Bul- 
lion could not hâve made 240 feet before her wheels could turn over 
twice. 

I am satisfied that tlie Bullion was not 100 feet from the wharves, 
although the libel, somewhat incautioiisly, admits that she was at 
that distance from them. But whether she was or not, the fact of 
the collision proves her to bave beea too near, iinless it appears that 
the collision was caused by tbis fault of the Pilot. 

In tht case of The Favoiita, IS Wall. (JOJ, tho suprême court ob- 
serves : 

"Tliere is a gooil deal of testimony bearing on the point of tlie distance of 
the Favorita l'roin tlie sliore at tlietiiue of tlie collision; but it is uniieoessmy 
to eonsider it, for tlie estimate of wltriessra in finies of suddon péril, on such 
a subject, is inere conje;;tui'e, and, necessarily, inuonelusive. That the ship 
was- out of the path she should hnve occupied, niui iinproperly close to the 
Brooklyn shore, is évident enonnh, beaanse both versets were in perlions prooe- 
imity the moment the ManliassM emerged t'rom her slip. Had slie bcen at a 
suitable distance f ro ii tlie shore, or going witli a initprially lesseiind speud, 
the collision woLdd not bave lia;)peued. aiU the imiairy arises whether she 
alone must suffor for the loss tliat oocurred." 

Thèse observations apply, mutatis inutnndh, with much force to the 
case at bar, except that no suggestion is liere made that the speed of 
the Bullion was too great. The Pilot, belore starting, gave the usual 
signal that she was about to move out of the slip by blowing a long 
whistle. Tbis signal, which should hâve given timely warning to 
the Bullion, and, if noticed, bave enabled her to avoid the accident, 
was not heard by the Bullion. No suiïïcient explanation of this ap- 
parent inattention and carelessness is offered. It may be considered 
to hâve caused the accident, even more direetly than ths improper 
course of the Bullion. 

The only fault of which the Pilot is accused is the omission to sta- 
tion a lookout on the after-part of the hurricane deck. That this is 
a useful, prudent précaution, and that it is generally taken by the 
larger boats, seems to be established. But the practice can hardly 
be considered gênerai — certainly not universal — with the sraall stern- 
wheelers which navigate the waters of the bay. The distance between 
the pilot-hotise of the Pilot and the furthest point aft, at which a 
lookout could bave been statione.l, was about 60 or 70 feet. At the 
rate at which the pilot was going this distance would be traversed in 
about 11 or 12 seconds. In the larger boats, where the distanc» 
from the pilot-house to the taffrail is more than twice as great, an 
officer is often stationed at the stem wben the boat is backing out of 
her slip, especially at night or in thick weatber. But this lookout is 
v.l7,no.3— 17 
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either tlie captain, pilol, or other offieer haviiig authority to give or- 
ders directly to the engineer, and for this purpose a bell-handle is 
provided on the after-part of the deck, the wire of which leads di- 
rectly to the engine-room. 

With the usual équipage of stern-wheelers the lookout would neces- 
sarily be an ordinary deck hand, perhaps of limited expérience and 
intelligence. I am inclined to think that in practice the Pilot would 
not instantly and blindly obey any signal given by the lookout, but 
■would wait the few seconds necessary to bring the approaching ves- 
sel within bis own Une of vision, and to enable him to judge for him- 
self what measures to adopt. 

However this may be, I am clearly of opinion that the respondenfc 
bas failed to establish such a generally recognized rule, with re- 
spect to lookouts at the stem of the smaller steamers on this bay, as 
would justify the court in apportioning the damages for a failure to 
observe it. And especially is this the case when it does not appear 
that its observance would hâve had any material effect to avert the 
accident. There was a lookout or a person looking out on the after- 
part of the promenade deck — a position in some respects more favor- 
able for observation than the corresponding position on the hurricane 
deck. Tliis person noticed the BuUion at, at least, as early a moment 
as a lookout on the hurricane deck would bave done. He at once 
notified the captain of the Pilot. The latter, therefore, had as early 
information of the approach of the Bullion as a lookout stationed by 
himself on the hurricane deck could hâve given. The master of the 
Bullion states that if the Pilot had had a lookout he could hâve seen the 
Bullion as soon as he (the master of the Bullion) saw, through the opeti- 
ings of the sheds, the Pilot's wheel. But he also says that he imme- 
diately blew bis whistle. Tlie captain of the Pilot had thus almost in- 
stantaneous notice of the approach of the Bullion, and nearly, if not 
quite, as soon as he could bave received it from a lookout aft on bis own 
vessel. To this it may be added that the reproach of not having a 
lookout aft comes with an ill grâce from the Bullion, for she berself 
had not a lookout stationed forward. The deck hands were on deck, 
but engaged in the performance of their gênerai duties. 

I am, therefore, of opinion that the Bullion is liable for the whole 
damages sustained by the Pilot. A référence will be had to the com- 
missioner to ascertain and report their amount. 
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The Wji. McRTAcn. . 

IDistrid Conrt, s. D. JSTevj Tork. Jnrte 19, 1SS3.) 

1. Tu0 AXD Tow — Neglioemce — Unseawoktiiy Boats. 

Where boats in a tow, by tbeir condition and their loading, are obvionsly 
untit to encounter tlic périls of a proposed trip, the owners of tlie tow and of 
Ihe tiig, botli concurriug in tho trip, sliouid hp. held liable in case of losa or 
dajnage. 

2. Sajie — Turps of Extîïa IIazatîd. 

The abuve ruie docs not uecessarily apply to ail trîps, about New Tork bay, 
of opcn-deck coul-barges, but only to trips under circumstauces of ftvident 
lia?aid. 

3. Same— OwNEE or Goods Chaegeaelb •with Knoayledoe. 

Tho owner of goods is Icgallj'chn.rgeable with knowledge of the obvions gen ■ 
eral cliiiraoter and descripiion of tlie vcssel in whicli liis goods are sbipped; 
and if lie employ a boat obvioiisly untit for the trip, and loss happen thereby, 
as ag:unst third porsons also charceable with négligence, ho can recover but 
lialf bis damages. 

4. SaME — SniPPEK OP COAL. 

An owner of coal, shipping It on board an open tioat, lias a riglit to assume 
that necessary care and caution will be exercised, both by lier owner and by 
the tug, in not going out in hazardous weather; and if tlie latterdo so, and the 
owner of the coal is not privy nor consenting tliereto, he may recover of eitlier 
•bis whole damage. 

5. Same — llnoDiAN Law. 

Tliough under the Rliodian law tlie shipper put gooas on an oia vessel at hîs 
own péril, by modem Iiiw lie is protected by an implied warranty of seaworlhi- 
ness; and, as against third persons, he can recover his full loss, unless her un- 
titness were actiiallj- known to liini, or was a matter of sucli gênerai notoriety 
that his knowledge or négligence is presumed. 

■ 6. Same — Action fok Damages — Former Suit a Bar. 

The owner of a vessc], in case of injury to the vessel and cargo, may main- 
tain an action for damage to both against another vessel causing the injury; 
and after tho latter lias been once arresled, and given bail for tlie wholo dam- 
age, if the owner of the cargo afierwards cause ail claim on his account to be 
willidiawn from the suit, he cannot, ordinarily, again maintain an action 
against the same vessel in rem, and arrest her a second time for the same dam- 
age. 

■ 7. Same — Agreement kot to Site — Second Suit in Rem. 

But where an agreement was made with the owner of the cargo that be would 
not bring suit, but that his claim sbould be settled according to the event of a 
suit of tbc owner of ibe vcssel injurcd, and pursuant tbereto he withdrew hia 
claim as soou as he discovered that it was embraced in the other suit, held, 
that he might afterwards maintain a second suit in rem pursuant to tlie agree- 
ment. 

In Admiralty. 

Beehe, Wilcox à Tlobhs, for libelant. 

E. D. McCarthy, for claimants. 

Brown, J. The libel in tiiis case was filed by the owner of two 
cargoes of coal, on board the barge J. Stackpole and the barge A. J. 
Servis, to recover damages for the loss of the coal throiigh the sink- 
ing of the barges on the twenty-ninth of November, 1879, on their vray 
from Port Johnson to New York, in tow of the steam-tug William 
Murtagh. The two barges were part of a tow of 10 boats which left 
the "Stakes" near Port Johnson at about 2 o'cloek p. ii., forming 
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three tiers, -with four boats in the first two tiers and two in tlie third. 
The J. Stackpole wtis tlie ouier boat on the port side of the front tier, 
and loaded with 225 tons of buckwheat coal. The A. Servis was 
loaded with 212 tons of chestnut coal, and was the second boat from 
the port side of the second tier. When the tng started from the 
"Stakes" the wind was blowing at the rate of about 21 miles an hour. 
Af.er commg ont in the bay, the water was fouud to be rongh, and 
when near Robbins ileef the boats became filled with water so that 
they had to be cast ofï, and shortly sunk. The Stnckpole had no 
cover upon her hatches and had coal upon de«k. The Servis was 
a western open boat. The cause of their sinkmg was taking in so 
mueh water throiigh the open decks in the rough weather. 

In the case of Mason v. The iViii. Muitaugk, 3 Fed. Bep. 404, the 
libehmt, who was the owner ot the J. Stackpole, brought suit to re- 
cover for tbe loss of that boat and her cargo. The facts in regard to 
the Stackpole are slated in the opinion of my learned predecessor, 
and need not be hère repeated. The présent case is submitted upon 
the same testimony, with some additions in regard to the A. Servis. 
In tlie former case it was held that the Stackpole, by reason of her 
open hatches and coal on deck, was unfit and unseaworthy for the 
trip across the bay in the state of the wind and tide then existing; 
that this unOtiiess and iinseaworthiness were perfectly obvious and 
piesumably known both to the owner of the boat and to the pilot of 
the tug; and that it was négligence in each to undertake the trip in 
the weather then existing; and a decree was ordered in favor of the 
libelant for one-half the damages. 

As to the facts the same conclusions must be drawn in the présent 
case as in the former; and the principle of the décision then made, 
that both the tug and tow, under such circumstances, are in fault, 
has since bsen repeatedly foUowed in this court and affirmed in the 
circuit. The Wm. Cox, 3 Fed. Rep. i545; S. G. affirmed, 9 Fed. Rep. 
672; Cnnnolbj v. Ross, 11 Fed. Rep. 3'42; The Bordeutown, 16 Fed. 
Rep. 270. 

The obvious unfitness and unseaworthiness of the A. Servis were 
even greater than in the case of the Stackpole. The Servis was 
whoUy open from bow to stern; she had neither railiogs nor coam- 
ings, and was loaded within 1.5 to 18 inches of the water. She was 
also an old boat, and when she sank, broke apart, and, freed from 
the coal, came up in pièces. As respects both boats, therefore, the 
tug must be held responsible for négligence in undertaking the trip 
under the circumstances of that day. 

As the owners ot the boat sunk could recover but half their dam- 
ages, it is urged that the libelant, who was the owner of the coal on 
both boats, can recover no more, on the ground that be is chargeable 
with similar négligence in shipping his coal on board of such boats 
for such a voyage. It must be admitted, I think, that a shipper is 
legally chargeable with knowledge of the obvious gênerai character 
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and description of the vessel on -which his goods are sliipped. If he 
does not personally attend to the loading of his goods on board, he 
intrusts that service to some one who must Le held legaliy to repre- 
sent him in shipping them; and the obvious kind, quality, or condi- 
tion of the vessel on which his goods are shipped, whether steamer or 
sailing vessel, whether open decked or elosod, whether a ship or a 
scow, must be deemed to bave been observed and kuown by the agent 
who represents tbe owner of the goods, and therefore legaliy brought 
home to the knowledge of the latter. In this respect transportation 
by water difïers from carriîige by land, where the bailee alone is per- 
sonally intrusted with the goods. From time immémorial the ordi- 
nary shipment of goods by water bas been upon some spécifie vessel, 
whose receipt or bill of lading binds the partieular vessel and the 
goods by mutual obligations. 

The oldest records of maritime law impose upon the merchant, at 
his own péril, the duty of inqifiry concerning the âge and seaworthi- 
ness of the vessel on wliich he ships his goods. Article 11 of the 
Second Pr.agment of the Laws of the Ehodians provides as foUows : 

" Let not merohants nor passengers put heavy and precious goods in an old 
ship; or if they do, and the ship settiiig sail the goods be spoilt or damnified, 
they must blaim theiuselves. But wlien merchunts hire ships, let thera dili- 
gently inqiiire of others, who hâve forraerly sailed in thera, whether they be 
well provided with ail uecessary instruments, tackle, good sail-yards, sails, 
canvas, anchors, ropes, convenient rudders, good boats, and able, skillful, and 
sufflcient mariners, and whether the ship's sides be sound; and, in fine, to 
compreliend ail in one word, let them inquire about the ship's sufficiency in 
everything, and accordingly veuture their goods." 

The almost universal practice, which bas long prevailed, of having 
vessels designed for maritime commerce rated and certified in regard 
to their quaiities and seaworthy character by associations, such as 
the Lloyds, the French Bureau Veritas, and others, whose business it 
is to examine, classify, and approve such vessels according to their 
varions merits and seaworthy quaiities, whose reports and certificates 
are constantly referred to and relied on by merchants, is in aceord- 
ance with the principle of this ancient raie ; and, in the class of ves- 
sels to which such rating applies, it accomplishes the object of the 
rule far more perfeetly than any individual inquiry could do. 

If the A. Servis bad been visibly and obviouslj' wholly unfit for 
the voyage for which the goods were shipped, under even ordinary 
circumstances of wind and weather, or if her unseaworthiness were 
known to the shipper, and loss had happened through such unfitness 
and known unseaworthiness, the owner of the goods, upon the prin- 
ciple of the former décisions of this court, above referred to, must 
hav» been held chargeable with concurrent négligence, and there- 
fore could bave recovered but half his loss. 

But it was not held in the previous décision that the employment 
of barges without hatch covers, or even the employment of open boats. 
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for the transportation of coal across New York bay from the Kills, a 
^distance of about four miles only, is, in itself, négligence under ail 
. circumstances, and without regard to the condition of wind and 
. weather. ïhe passage usually occupies only from two to four hours ; 
and in mild, pleasant weather there is no such appréciable danger in 
so short a trip as to make it négligence, per se, to ship coal for such 
a trip even in open boats. The décisions of this court in which nég- 
ligence has been imputed to the parties, hâve been based upon the 
particular circumstances of the weather at the time, or had référence 
to trips on the sound, which are much longer, and subject to other 
known hazards. 

The owner of the coal, in shipping it upon open boats, cannot, 
therefore, be held to be chargeable with négligence for that act alone. 
He had a right to assume that the captain orpilot of the caual-boat, 
as well as the captain of the tug, would exercise ail proper and nec- 
essary care and caution in navigating her, and not proceed upon the 
trip when the weather or other circumstances would make it unsafe. 
The owner of the coal in this case had nothing to do with the de- 
parture of the tow under the dangerous circumstances which resulted 
in the loss. He was not présent at the time, and he was in.no way 
privy to the négligence involved in going out with the tow at the time 
it went. He cannot, thei-efore, be justly chargea with négligence 
contributing to the loss, any more than the owner of cargo in ordi- 
nary cases, who has a légal right to dépend upon the exercise of pru- 
dence and dibgence in avoiding danger by the captain of the ship 
with whom he intrusts bis goods. 

I hâve no doubt that the Servis was so old and rotten as in fact to 
be wholly unseaworthy; but I do not find that the libelant knew it, 
or that it was so generally known or ascertainable on inquiry that he 
should be held legally chargeable with any knowledge of it. In mod- 
em law the shipper has, ordinarily, a right to rely upon the implied 
warranty of seaworthiness as a part of bis contract of shipment; 
and as between the shipper and tliird persons, like the owners of the 
tug in this case, the former is not, I think, chargeable with négli- 
gence as respects the defects of the ship, except in case of perfectly 
^plain and obvious unfitness for the voyage, or such gênerai and well- 
known unseaworthiness as warrants the inference of actual knowl- 
edge of it, or of such négligence in fact as is legally équivalent to 
knowledge. In this case the A. Servis was a western boat, not pre- 
;,viously mueb known hère; her rotten and weak condition is inferred 
only from her breaking up on sinking. Thèse defects were not ob- 
vions to the shipper, and they would not ordinarily be learned by 
, him on inquiry, under the circumstances of this case; and knowledge 
.of them cannot, therefore, be legally imputed to him. 

Moreover, the sinking of the Servis does not appear to hâve 
;been in any way due to her weak and rotten condition, as was the 
^façt in the case of The Bordeiitown, 16 Eed. Eep. 270. Hère the 
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loss arose solely from tlie Servis being an opén boat and taking in 
•water over her sides ; not from foundering, or from her planks start- 
ing, or her seams opening. As her weakness in no way contributed 
to the loss, it does not affect the case. Asthe tug is chargeable with 
négligence, and as the libelant is not chargeable with any négligence 
which contributed to the loss, he is entitled to bis full damages 
against the claimant for the coal lost from the Servis. The Atlas, 
93 U. S. 302. , 

In regard to the coal on board the Stackpole an additional delense 
is presented by the fact that in the former suit by Mason, who was 
her captain and owner, upon whieh the Murtagh was arrested and 
libeled in rem, the libelant sued to recover for the value of the cargo 
as well as for the value of the boat. After an interlocutory decree 
for the libelant for half his damages, an order of référence was taken 
to ascertain the amount, The agent, the présent libelant, was a 
witness in that proceeding, and in the course of it, he, in behalf of 
the présent libelant, withdrew ail claim for the loss of the cargo in 
that suit. The proctor of the claimant protested at the time that if 
that was done no subséquent action for the cargo could be main- 
tained. The withdrawal was, however, persisted in before the référée, 
and the report and decree in that case were entered for half the value 
of the boat only. The decree was entered in August, 1880, for 
§764.07, which was paid on September 13, 1880. The présent libel 
was filed October 23, 1880, and the claimants, in their answer in this 
suit, hâve pleaded the former suit, decree, and payment in bar. 

In the case of The Nahor, 9 Fed. Eep. 213, it was held by my pred- 
ecessor, under circumstances in ail respects similar to the présent, 
that the vessel was not liable to be arrested a second time for the 
same cause of action after giving bail in the first suit. "The proper 
and usual course," says Choate, J., "if the owner of the cargo desires 
to be made personally a party to the suit, instead of intrusting it3 
management to his agents, tbe master and owners of the tessel, is 
to pétition to be made co-libelants with them." In that case, as 
well as in the case of Léonard v. Whitwill, 10 Ben. 638, 658, it was 
held that the ownèrs of the vessel, as bailees of the cargo, bave a right 
to sue on behalf of the owners for its value. As the former suit, there- 
fore,was rightly commenced for the recoveryof the value of the cargo 
as well as of the boat, the Murtagh was not liable to a second suit in 
rem for the same cause, at the instance of the owners of the cargo who 
were already legally represented in the former action, if there was no 
other circumstance afifecting this right. 

It was proved, however, in this case, that the présent libelant had 
no knowledge that the former suit embraced a claim for the cargo, 
until the proceedings under the order of référence; that the présent 
claimant, the owner of the Murtagh, and the agent of the libelant, in 
a conversation had at or about the time of the commencement of that 
suit, agreed together that they would abide by the décision in the 
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case of the Stackpole; that the libelant would not bring suit; and 
that, after the décision in tlie case of the Stackpole, the claimant 
would settle accordingly without suit. The claimant was a witness 
in the présent case and did not deny this agreeraent. The décision 
in that case required the claimant to pay half the damages. Subsé- 
quent to that détermination the libelant informed the 'ilaimant o«" the 
result and demanded payment, and, receiving no reply, this suit was 
subsequently brought. 

The agreement was a valid one and upon good considération; and 
the withdrawal of the claim in the former suit, when knowledge of it 
became kuown to the libelaat, was an act conforming to the spiritof 
the agreement, and the respondent, therefore, cannot complain of the 
subséquent suit to the extent necessary to eiiforce the agreement pre- 
viously made. The agreement, however, was only to abide by the 
décision of the former suit, and that décision imposed on the Mur- 
tagh only half the damages. To this extent, therefore, I think the 
présent libel in rem should, under thèse eircumstances, he sustained, 
notwithstanding the former suit embracing the same cause. 

There is an additional équitable considération why recovery in the 
case of the Stackpole should be limited to one-half the value of the 
cargo, viz.: that if the claim for the cargo had not been withdrawn 
in the former suit, the amount payable to the owner of the barge 
might hâve been applied in that suit, so far as it was necessary, to 
pay his ahare of the présent libelaiit's fuU loss. The amount recov- 
ered by the owner of the barge was more thau enough to pay his one- 
half of the loss of the cargo. By the withdrawal of the claim for loss 
of the cargo in that suit, sucL application of the money could no 
longer be made, and the claimant, when he afterwards paid the owner 
of the barge the amount of the decree, had a right to rely on his légal 
immunity from further suit to that extent, under the agreement, as a 
conséquence of the withdrawal previously made by the libelant. As 
respects vthe cargo of the Servis, which was not embraced in the for- 
mer suit, there is nothing in the agreement, or in the former suit, 
■which prevents the iibelant's recovery of his fuU damages. 

Decree for the libelant for the full value of the coal on the Servis, 
and for one-half of that on the Stackpole, with eosts. If the parties 
do not agrée, a référence may be taken to ascertain the amount. 
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The Lord Derby.* 

{Circuit Court, E. D. Louisiana. June, 1883.) 

1. AsSAtJLT AND BaTTERT — SrSTEENTn Admtralty Rin,E. 

An assault and batteiy is vvhere one intentionally inflicts unlawful violonoo 
upon another. There may be sucli gross négligence tliat an intent to injure 
may be inlerred tlierefrom, but wliere tlie ca<e raade by tlie Jibel does notshow 
such négligence, nor l)ring any such négligence liome to an)' particular indi- 
vidua], it is vcry far from a case of " assaulting and beating " within the six- 
tcentli adtiiiralty rulo. 

2. LlAHlLITY OF VesSKI, FOR DoS OX BoARD. 

A ship is liable for injuries inilicted by the bite of a dog, on Tionrd Tiy consent 
of tbe master anJ owueiy, upon a person lawlully on board, and entitled to be 
oarried safcly. 

3. Nbgmgence. 

it was négligence, ivliere a dog is a large, powerful animal, and suspected 
of a disposition to b.te slrangers genorally, to chain liim up nnder the cabin 
table, wlicrelie wa^ concealed, beoause the cabin was the place wheretlie libel- 
ant ha 1 been assig.ied to slcep, and wliero he had a right to go. 

4. JIeasure of Damages. 

The bite o£ a dog, particularly in a warm chmate, is a very serions matter, 
outside of the actual pain and sufifering experienced. The d.angers of lock-jaw 
and the fear of hydrophobia are add-jd to tbe mental and nervous sufîerings, 
and to many people tue shock to the System '^ suul> that no money compensa- 
tion is aJequato. 

5. Samb — ArPEAL. 

When no additional fostimony is taken the circuit court will not hastily di?- 
turb a decr^'e on he point of dam iges, nor uuluss \i shows mauifest injustice. 
(Jushmaa v. Itijaii, 1 Stury, 91/followed. 

Admiralty Appeal. 

The libelant, a pilot, was taken on board the steam-ship at tlie 
mouth of the Mississippi river, and while on the voyage up the river 
to New Orléans he was very seriously bitten by a dog, which had 
been brought frotn Europe for sale in this conntry, and which was 
kept in the cabin, chained under the table. This suit was brought 
against the vessel in rem for damages suffered thereby by the libelant. 

E. Howard McCalcb, for libelant. 

J. Carroll Payne and Henry DenU, for claimants. 

Pardee, J. The questions presented in this case are: First. Is 
the proceeding properly brought against the ship ? Second. Was there 
négligence on the part of those in charge of the ship in caring for the 
dog, resulting in the injuries to libelant? Th'ird. What damages, if 
any, shall libelant rccover? 

1. It is contended that the case, as prpsenfed in the libel, shows a 
case of assault and battery, which, under the sixteenth admiralty 
rule, "shall be in personam only." The ingennity which suggested 
the point has not failed to supply the court with an inçenious argu- 

1 Reported by Joseph P. Homor, Esq., of the New Orléans bar. 
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ment to support it. This définition is given ot assault and battery, 
as taken from 3 East, (Leame v. Bray,) 593 : 

■'Whenever one willfuUy or negligently puts in motion a force, the direct 
resuit of whicli is an injury, it constitutes an assault and battery, and the ac- 
tion brought sliould be trespass vi et arinis." 

An examination of the case shows that the brief goes further than 
the authority cited. The question before the court was whether the 
action was properly brought in trespass, and ail the judges agreed 
that where an injury results directly from force, trespass lies, but 
nothing is said of assault and battery. The other cases cited (Gib- 
bons V. Pepper, 1 Ld. Eaym. 39 ; Blackman v. Simmons, 3 Car. & P. 
138) are also cases of trespass. An assault and battery is where 
one intentionally inflicts unlawful violence upon another, and if there 
is a case in the books which goes further than this, it is an unsafe 
case to foUow. That there may be such gross négligence that an in- 
tent to injure may be inferred therefrom, may be conceded, and per- 
haps Blackman v. Siimnons, supra, shows such gross négligence; but 
the case made by the libel does not show such négligence, nor does 
it bring such négligence home to any particular individual, as would 
be necessary in a case of assault and battery. 

In my opinion the case made in the libel is very far from a case 
of "assaulting and beating," witbin the sixteenth admiralty rule. 
. And the case, as disclosed by the évidence, seems to me to be a clear 
case oî liability on the part of the ship. The dog inflicting the in- 
juries on libelant was brought over on the ship, with the consent of 
tfce master and owners, to be disposed of in this port. It was part 
of the cargo. The libelant was lawfully on board as pilot, and enti- 
tled to be carried safely. An injury to him from carelessness, or 
négligence in handling or earing for the dog, would entitle him to ré- 
munération from the ship the same as if his injuries had resulted 
from goods falling on him, or from defective spars or rigging. 

2. The évidence shows that the dog was a large, powerful animal, 
suspected of a disposition to bite strangers generally, and known to 
be of a good watch-dog breed, likely, when chained, to biteiany stran- 
ger coming within his tether, and attempting to interfère with things 
under his guard. This is the character that claimant's witnesses 
give the dog. The libelant's évidence, and several conceded circum- 
: stances, go to show that the dog was ferocious, and that the master 
well knew his dangerous character and disposition. But it is not 
necessary to gp further than the conceded character of the dog. 
Taking that as stated, it was négligence to chain him up under the 
cabin table, where be was eoncealed, because the eabin was the place 
where the libelant had been assigned to sleep, had slept, where his 
baggage was placed, and where hé. had a rigHt to go and did go for it. 

Yery able arguments and briefs bave been submitted as to the re- 
spousiblity arising for injuries inflicted'bydornestîc animais likèdogs; 
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■whether they must be known to bite, or wont to bite, before the owner 
is responsible; and whether there is a différence between the com-' 
mon law and civil law on the subject. But I do not find it neces- 
sary to go into the law, being satisfied that enough was known of this 
particular dog's inclinations and disposition to satisfy the most lib- 
éral rule claimed, unless it should be claimed that a dog must actu- 
ally hâve bitten somebody before he can hâve a character, and the . 
owner can be held responsible. 

3. The évidence in this case shows that the libelant was seriously 
bitten in the calf of the leg, with several slight wounds, but one deep 
one, which really caused pain, sickness, and danger. He went under 
treatment, and got along well for about four days, when he felt able 
to and did return to his usual business, making one trip aL pilot to 
the mouth of the river. On his return from this trip his leg swelled, 
his pains increased, paroxysms foUowed, and for a time he was 
threatened with lock-jaw. This relapse kept him confîned for several 
weeks, and at the taking of his évidence he had not fuUy recovered. 
The évidence of the doctors show that his early attempt to, résume 
work resulted in protracting his continement and increasing his suf- 
ferings. The disti-ict court assessed damages, including loss of time 
nursing, medicines, doctors' fées, and suffering, at §2,500. This al- 
lowance is vigorously combated hère as excessive; as judicial lib- 
erality, etc. 

The point is urged that it was gross négligence on the part of 
libelant to return to work so soon, and before his wounds had en- 
tirely healed, and that this négligence aggravated his injuries and • 
increased the extent of damages, and that for this aggravation and 
increase he cannot recover. The attempt to return to work too early 
made by the libelant was certainly unwise and injiirious, but I am 
not prepared to call it gross négligence. The doctor did not recom- 
mend it; neither did he forbid it, as he says himself : "I consented 
to his going, which certainly was a mistake." As it appears to me, 
it was an unwise step, taken with the commendable désire on the 
part of a workingman to résume the labor on which he had to rely to 
support his family. The doctor did not know until after the event 
that it was unwise; neither did the libelant. So, on this point, I 
agrée with claimantsas tothe law, but I rejectthe conclusion of nég- 
ligence as claimed. See Sherman, Neg. ^ 35. The bite of a dog, 
particularly in this climate, is a very sei-ious matter outside of the 
actual pain and suffering experienced. The dangers of lock-jaw aud 
the fear of hydrophobia are added to the mental and nervous suffer- 
ings attendent upon such injuries; and, as the évidence shows, they 
were experienced by the libelant in this case. To many people the 
shock to the System resulting from the most insignificant'bite of à' 
dog drawing blood is such that no money compensation is' adéquate. 
The ghbst of hydrophobia is raised, not to down during the lifertime 
of the^victim. . . vt. i;. ,,. . ' :. . , ...:■;,- 
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• On the whole case, -while I am not prepared to say tliat I would 
hâve made the same allowance as the district judge lias, had the 
case come before me originally, I now ses no good reason to vary the 
amoiint. When no additional testimony is taken the circuit court 
will not hastily disturb a decree on the point of damages, nor unless 
it shows manifest injustice. See Cusitmau v. Ryan, 1 Story, 91 ; The 
Narragnnsett, 1 Blatchf. 211; Taylor v. Hanvood, Taney, 437. 
In Cushman v. Ryan, supra, Justice Story says: 

"In cases of tliis nature, where the damages are necessarily unccrtain, and 
are incaïuible of beiiig ascertained by any piecise rule, and therefore unavoid- 
<ibly rest in a gieat measure in the exercise of a sound discrétion liy the court, 
npon ail tlie circumstances in évidence at the hearing. it is witli extrême re- 
Inetance tliat the appellate court entertains any appeal, and it expects the ap- 
pellant to slioiv, beyond any reasonable douht, tliat tliere lias been soine clear 
niistake or error of the court below, either in promnlgating an incorrect rule 
■of lavv or in avvaiding excessive damages, or tliat new évidence is olfered 
wliich materially changes tlie original aspect of the case." 

A decree -will be entered for the libelant in the same terms as in 
ihe court belo^v. 



Teilman v. Plock and others. 
(District Court, S. D. New York. June 20, 1883 î 

1. DUTT Oî' Snip TO FiXD Berth. 

In the ai'.sence of iinv a^reement or contrary n=asfi, it is the duty of a gên- 
erai ship to find il bcrth where she can discharge on the wharf. 

2. Samè; — lîii.r, of Lading. 

On a bill of la lin? providing that iron rails shonld be dischaned "at the 
same place as the other cargo— onlyone place," h'Itl, the duty of the ship to go 
to a berlh wh re the rails could be discharged ontliu wharf. 

3. Same — Détention — DEsinniiAGa. 

Where the bark A , while discharging petrohmra barrels before reaching her 
herth, irave notice of readine^s lo discharge ihc iron raih, and was at a dock 
where tlie privilège of landing the rails was reinsetl, even for the necissary 
purpose of wcighing hem iii tlie course of dischar; e, and negotiations in re- 
spect to the d'scliarçe from the vctisel upon 1 ghters were not completed 
thioni'h thj mate's not giving unquaMfied perm'ssion to weigh the iron on the 
s^.p'sdeck, /i/'d, that tbe défendant was not leL'ally in detault, and was not 
lialile for demnrrage for the vessels de.ay at th. dock where she was not al- 
lowed to land the ra.ls. 

In Admirnlty. 

Beehe, Wilcnx de Hohbs, for lihelants. 

Edicard S. Huhhe, for respondents. 

Brown, J. Démarrage to the amonnt of $129.60 is claimed in 
this case for three-days' détention of the Norwegian bark Anna in the 
delivery of 181 iron rails in September, 1880, consigned to the re- 
spondents. The cargo, -which was consigned to several différent con- 
signées, consisted of pig-iron stowed at tbe battom; next, the iron 
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rails, weigbîng onlyaliout 35 tons; and on top sortie 600 empty petro- 
leum barrels. The clause in the defendant's bill of lading relating 
to dischavge was as follows: "To be discharged in the same place as 
the other cargo — only oae place; to commence imminently" (imme- 
diately?) "after arrivai of the ship, and dissharge withont delay; 
other terms as per charter-party." By the charter, to which the :b- 
spondents were not parties, £'d per day démarrage were to be paid. 

Tlie barkarrived in New York in the latter part of Aujjust and went 
to Atlantic docks. Shortly after, on September Ist, she was visited 
by Capt. Gillen, who was in charge of tlie iignters by which it was 
expeeted to receive the rails, and be was told by the mate that the 
barrels would not be discharged for several days; The bark did not 
at first get a berth at the wharf, but dischn ged the barrels while 
lying outside of another vessel. This was finished by 9 a. m. of Satur- 
day, September 4th. In the afternoon of that day she got along-side 
a wbarf. The custom-house permit for delivery of the rails had been 
previously handed lo the mate by Gillen. Ou Saturuay it was returned 
to Gillen, who gave it to the United States weigher, by whom it was 
necessary that tiie rails shonld be we'ghed as delivered from the ves- 
sel. As •';he vessel had no berth along-side till Saturday afternoon, 
the iron could not hâve been delivered on the wharf so as to be 
weighed nntil Monday. A spécial custom-hoase pciinit could easily 
hâve been obtained to weigh the iron on the deck of the vessel. Gil- 
len on Saturday applied to the mate for permission to weigh the iron 
on deck, preparatory to receiving the cargo on lighters. There is 
some conflict as to the reply of the mate to this request. I am 
satisfied, however, that he did not give any unqualified permis- 
sion, but required Gillen to apply to the captain, who was away 
from the ship, or to the ship's agent in New York. This Gillen 
declined to do. On Tuesday the vessel was moved to Merchants' 
Stores, where ail the rails were on Wednesday put npon a wharf, 
weighed, and thence transfered to GiUeu's lighters; and the pig-iron 
■was discharged ther« also. 

The iron rails formed but a small part of the cargo, and the vessel 
"was in no way directed by the respondonts to the Atlantic docks or 
to Merchants' Stores, and the respondents had no control over her 
movements. The libelauts claim compensation for the delay of Sat- 
urday, Monday, and Tuesday. 

In the absence of any agreement or usage to the contrary, it was 
the duty of this vessel, as a gênerai ship, to iind a berth where she 
could discharge the rails on the jwliarf, unless re.ieved from that bur- 
den by some différent arrangement, and uutil then the respondents' 
duty to commence the discharge did not begin. Irzo v. l'erkim, 10 
Fed. Rr.p. 779; Groustadt v. IVillkof, 15 Fed. Rep. 205. There was 
no contract in this case to receive the rails on lighters. The repeated 
proposais to receive them on lighters was subject to the necessary 
condition of some arranjement for weighiug tho iron; and the useof 
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the sbip's deck for this purpose was not autliorized by tbe mate. It 
■was his business, and not Gillen's, to seek the captain or the agents 
of the vessel to get authority to give that permission, since the whole 
arrangement was for the purpose of expediting the delivery of the 
rails and of relieving the vessel from an obligation to deliver on the 
wharf, which slie was not then in a situation to do. For want of 
permission to weigh on deck, no arrangement was completed for de- 
livery by lighters, and the burden still remained on the vessel to find 
a proper place of discharge, which she did not do until the following 
Wednesday. ■ -- 

Moreover, it appears by the testimony of Thompson that the iron 
rails were not allowed to be landed at the Atlantic docks, as was the 
case also in Carsanego v. Whceler, 16 Fed. Kbî>. 248 ; and I hâve re- 
cently held, in the case oî Gronstadt v. Wittlioff, supra, that one of 
several consignées of goods on a gsneral sliip, who bas no right or 
power to direct the vessel to a berth, is not responsible for the déten- 
tion of the vessel until she has reached a berth or iwoper place to 
discharge, and is in actnal readiness to discharge aecording to her 
légal obligation, unless there be some différent express conti'act mak- 
ing the consignée liable before that time. On Saturday afternoon 
the vessel got a berth along-side the wharf, so that if the rails had 
been allowed to be lancîed there, the respoudents wouJd hâve been . 
bound to discharge them daring Monday. In answer to a questioti 
from the court, Thompson, the libelant's witness, stated explicity 
that the iron rails were not allowed to be laiided at Atlantic docks, 
even for the purpose of weighing. If the iron rails and pig-iron 
wonld bave been sulïered to be landed there, no reason appears for 
the vessel's going to Merchauts' Stores, nor anj' reason why notice of 
her readness to deliver at Atlantic dock afteu she got a berth on 
Saturday afternoon was not given. But as the discharge of the rails 
was not premitted thei'e, even for weighing, the respondents cannot 
be charged for any delay of the bark at the Atlantic docks. 

The stipulation of the bill of lading that the vessel shoi;ld go to 
oiily one place of disc'iarge, could bave no force in charging the re- 
spoudents for delay, ualess the dock which the vessel selected was one 
where she could land the enùte cargo, or at least the respondents' 
pîirt of it. As the respondents were not legally bound to aecept de- 
livery on lighters, and as no arrangement was perfected for delivery 
oii' lighters while at Atlantic docks, tbrougb wànt of any arrangement 
for weighing the rails, the vessel must bear the loss occasioned by 
her first going to a place of discharga where she could not make de- 
livery of the respondents' part of the cargo, as in the case of Carsanego 
V. jr/iêe/LT, above cited. After reachingMerchants' Stores there vras 
no delay or détention, and the libel musjt, therefore, be dismissed, 
with costs: ■ - 
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The Canfiia. (Two Cases.) 

(District Court, S. D. New Jorlc. June 20, 1SS3.) 

1. CoLi.Tsiorr— Canai>-B-\iîgt3. 

If a canal-boat, altcr bcing assigned a Ijcrth within the slip, îg moved so ap 
to project beyond the pier, and tliere left with no one on board, it is at Uer own 
risk of collision with otlier vessels making a landing. 

2. Same — Damages. 

ïlie steamer 0. , in making a landing at the pier beiow, having struck the 
bows of the canal-boat in rounding about, 7ield, she was also chargeable with 
fault, as there wag room for lier to land without coraing up so far as the canal- 
boat ; and the damages of the collision were divided. 

3. Same — Set-ofp. 

AYhere the owner of the cargo recovers his whole damage from one of two 
vessels in fault, the vessel sued raay set-ofî in another suit hetween the owners 
of the two vessels, tried at the same time, the one-half of the damage to the 
cargo which ouglit to be paid by the other vesseL 

In Aclmiralty. 

J. A. Hyland, for libelants. 

Butler, Stillman lù TIabbard, for claîmants. 

Brown, J. The libels in the above cases were filed by the owner 
of the canal-boat Charles T. Eedfield, and by the owners of the 223 
tons of coal on board of her, to recover their respective damages from 
the sinking of the canal-boat by a collision with the steam-boat 
Canima, about 11 a. m. oE tho twenty-seventh of August, 1880. 

The weight of évidence shows that the canal-boat, though pre- 
viously assigned by the harbor-master to a berth wholly within the 
slip on the north side of pier 48, North river, the afternoon before, 
had been movnd further out that morning by her captain, prepara- 
tory to discharging the coal, and that at the time of the collision she 
was lying on the north side of the pier, with her bows projectiiig some 
10 or 15 feet into the river beyond the end of the pier. The Canima 
had corne up the river with a strong fiood-tide and a southerly wind, 
and was preparing to land at the south side of pier 47, bows out. 
For that purpose a line had becn east from her starboard quarter and 
made fast to the endof pier 47, and as shedrifted up slowly with the 
tide, and with lier engines reversed, the bluff of her starboard bow 
struck, or rubbed against, the starboard bow of the canal-boat, caus- 
ing the latler to sink almost imraediatëly. No one was aboard the 
"carial-boat àt the timè, and the steam'er's bail to move, or loosen her 
lines, were therefore unheeded. The wîtnesses frôm the steamer say 
that the blow was only the ordinary rubbing of vessels against each 
other in such circumstances, and that the canal-boat sank only 
because she was old, and too rotten to withstand the ordinary pres- 
sure. The canal-boat was 12 years old, and had been extensively 
repaired, except her bow and stern. That hails were given to the 
canal-boat to move, or loosen her lines, leads to the inference that 
the collision was not a mère rubbing or pressure, but was some- 
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thing of a blow. I do not tliink it necessary, however, to détermine, 
npon the meager évidence before me, the question of the soundness of 
the boat. 

Tlie évidence shows that the Canima mîgîit and sbouid hâve avoided 
the eanal-boat altogether, althongh tbe latter projected beyond the 
pier. The Canima, to efifect her landing, was under no necessity of 
going up so far as the canal-boat lay, ds is shown by the distance 
between the piers as compaied with her own lengtb, — in this respect 
differing from the case of The Cormvall, 8 Ben. 212; and it is clear 
that eaiiier and more effective bacliing wouid easily bave prevented 
the collision. Shd cannot, therefore, be held free from fault. 

But the canal-boat is also chargeable with négligence contributing 
to tbe collision from the position whieh her own captain voluntarily 
assumed; her bows moved out beyond the pier, after having a berth 
wbolly inside the slip. This position was one o^ peculiar exposure 
tojust sucli collisions, and hasrepeatedly been adjudged tobe a fault, 
wheu voluntarily and unnecessarily assumed. The Baltic, 2 Ben. 
452; llie Coniiia'l, supra; The Avid, 3 Ben. 4-34. After being once 
sulely located inside the slip, she had iio right to move her bows so 
as to projeet outside, escept at her péril. In ihe case of 2'he Nellie, 
7 Ben. 497, the elevator was intentionally swung by the tug against 
the barge, and conseqiiently at the tug's own risk. 

In addition to this, tho canal-boat was left fastened mtnis exposed 
situation with no one on boaid to render any aid in averting threat- 
ened danger. There was négligence, therefore, in both respects; a d 
Grimes, tbe owner of tbe canal-boat, is,therefore, entitled to but half 
liis damages, with costs. 

Duncan, the owner of tbe cargo, is entitled to recoyer his whole 
damages, with costs, as in the case of The Atlas, 93 U. S. 302. But 
as the steam-ship, in paying the owuer of the cargo, sustains dam- 
age to that amount, slie is entitled on payment to ollset this against 
the luss recoverable by the owner of th*- canal-boat, so far as that 
will go; or, what eomes to the same thing, the steam-boat may 
charge against the snm payable to the owner of the canal-boat, the 
one-half of the damages to tho cargo; which the latter ought by rea- 
son of his négligence to pay for the cargo, as in the case of The 
EUmuini, 17 Blatchf 88, 105. The C. H. Poster, 1 Fed. Rep. 783; 
Léonard v. Whitwill, 10 Ben. 638, 658; Auantic Mut. Ins. Co. v. 
Alexandre, 16 Fed. Rep. 279. 

A référence may be taken to compute the amount. 
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Léo V. Union Pacific Ey. Co. and another. 

(Circuit Court, S. S. Neio York. July 5, 1883., 

1. Eemovai, of Cause — Ukv. St. f 639— A.ct of ]Map,cii 3, 1875, § G. 

The aet of Mardi 3, 1875, § 6, rcfuTs to tlie stagj of tlie projeedinns in tlio 
suit at wlilcli the prooeedings in the circuit court are to commence, rallier tlian 
to ilie form, force, or eJect of the pleadings in the ca ise previously had, leav- 
ing the provisions of Kev. St. § (j39, in force as to tliein ; and if tlie p eadings 
are in form, and verified, soasto heregu'ar and valid in Ihe state courts, the in- 
tention and eltcoi of the statutc and rules wuuld seera to be tint they are to be 
talcen to lie so on reaching the fédéral courts in cases of removal. 

2. Sirrr bt Stockiiolder — EqaiTY IIclb 94. 

Equity rule 94 appl es only to bills brought by a stockholder against a cor- 
porat.ou and others, " founded on rights whicli may properly be asserted by 
the corporation," and does not apply to a suit brought by a stockholder, not 
" founded on sucli righis," against a corporation to lestrain corporate action, 
aiid against the président for discovery meiely. 

3. JIoTioN Fon Injonction — Affidavits. 

On motion for a preliminary injunction, the case, with its grounds for relief, 
must be miide by the bill itself, and tlie scope of the bill cannot be enlar^ed by 
affidavits ii.ed. 

4. CoiîPORATioN — Power to Pi-edge SECuniriEs for Debt. 

'J lie power of a corporation to pledge st'curities owned by it for the payment 
of its debts is included lu the power to sell such seeurities for tliat purpose. 

5. Injunction Denied. 

In this case the avermentsof Ihe bill are tno indefinite to entitle cnmplainant 
to a preliminary injunction as moved, and the motion is accordingly denied. 

In Equity. 

George ZahrUlde, for orator. 

John F. Dillon and Artemus II. Holmes, for défendant. 

Whebler, J. Tliis suit is brought by the orator as a stockholder 
in the défendant corporation, of wliich the other défendant is prési- 
dent, to restrain the corporation from raising money on its bonds 
secured by a pledge in trust of the secnriiies of other roads held by 
it, to aid in the construction and opération of Connecting roads not a 
part of its own liues. There is a motion for a preliminarj' injunc- 
tion, which lias now been beard. The défendants niake question in 
advance of the merits of the case as to wliether it is brought within 
the requirements of the ninety-fourlh rule in equity. The suit was 
commenced in the state court and removed into, and copies of record 
bave been entered in, this court. Section 639, Eev. St., provides, 
with référence to suits removed like this, that — 

"Wlien tlie said copies ure entered as aforesaid in the circuit court, the 
cause sliall jiroceed in the same iiiHiiner as if it had been brought there by 
original process; aiul the copies of pleartings sliall hâve the Siime force and 
effect, iu every respect and for every pni-pose, as the original pleadings woiild 
bave had by the laws and practice of the courts of such state if the cause had 
reiuiiineil in the state court." 
T.]7,no.4— 18 
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Section G oï tlie act of 1875 (1 Supp. Eev. St. 172) provides— 

"That the circuit court of tlie United States sliall, in ail suits removed 
under the provisions of this act, proeeed therein as if said suit liad been orig- 
inally comuienced in said circuit court, and tlie same proceedings had been 
taken in sucli suit in said circuit court as sliall luive been had thtrein in said 
State court prior to its removal." 

This cause was removable under the act of 1875 as well as under 
the Eovised Statutes, and may be said to be a suit removed under 
that act, so that the provisions of section 6 of that act would apply 
to it; and, so far as they would apply, they would supersede tlie pro- 
visions of the Kevised Statutes, of course. This provision of the act 
of 1875 seems to refer to the stage of the proceedings in the suit at 
which the proceedings in the circuit court are to commence, rather 
than to the form, force, or efïect of the pleadings in the cause pre- 
viously had, and to leave the provisions of the Eevised Statutes in 
force as to them. The rule could not be intended to apply to the 
state courts. And if the pleadings were in form, and verified, so as to 
be regular and valid in the state courts, the intention and eiîect of 
the statutes and rules would seem to be that they were to be taken 
to be so on reaching the fédéral courts. Further, rule 94 in terms 
applies only to bills brought by a stockholder against the corporation 
and otliers, "founded on rights which may properly be asserted by 
the corporation." This does not appéar to be such a bill. It is 
brought by a stockholder against the corporation and another, but 
not founded on such rights. The suit is against the corporation to 
restrain corporate action, and the président seems to be joined for 
the purposes of discovery merely, eand not as a party against whom 
spécifie relief is sought, instead of against the président, to restrain 
officiai action, and for relief against him personally; the corporation 
being joined merely because it had refused to proeeed in its own 
right. Green's Brice's Ultra Vires, 047; Hawes v. Oakland, 104 U. 
S. 450. The motion, therefore, is to be disposed of upon its merits. 

An answer vms filed, the bill has been amended, and affidavits 
hâve been filed on eaeh side. "Whether affidavits are admissible or 
not to support the bill on such motion, they cannot enlarge the scope 
of the bill. The case, with its grounds for relief, must be made by 
the bill itself. In this case the bill sets forth distinctly and clearly 
that the corporation is about to raise money in the manner men- 
tioned, and sets forth that the money of the corporation has been 
used for the purpose of constructing and operating other roads; and 
that the orator has reason to believe, and does believe, that it will 
continue to lend and furnish its moneys and crédit to siich railroad 
corporations for the purpose of aiding in and promoting the construc- 
tion, maintenance, and opération of the railroads of such companies; 
but does not set forth any railroad or corporation that it is about to 
so aid, nor any place wheré it is about to so invest its moneys. The 
answer admits that the corporation is about to raise funds by the 
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pledge of sucli seeurities of other roads, but dénies that if-, is about to 
use thein for such purposes, and allèges that it intends to use them 
to pay its fioating debt. It is said in argument that if the défend- ■ 
ants sliould answer full}' the interrogatories in the bill, the intention 
to aid other roads would appear witli mucli more definiteness. Tliis 
may be true, but cannot amplify the bill for the présent motion. 
The information thus to be obtained cannot be made available until 
it is had. Thèse allégations as to intention and purpose of diverting 
the funds of the corporation seem to be too meager and indefinite to 
lay the foundation of a preliminary injunction upon, and, such as 
they are, they are fully met by the déniais of the answer. 

The purpose to raise money to meet debts, or for other corporate 
uses, by pledge of thèse sureties, seems to be clearly within the scope 
of the corporate powers, and lawful and proper. The corporation 
bas thèse seeurities not yet due. Whether it came by them by streteh 
of its powers or otherwise, no question is made but that it owns them. 
The bill proceeds upon the ground that it does. It owes debts, and 
was created with the expectation that it would owe them, and bas 
implied power to raise money to pay them. It is not disputed tbat 
it could sell thèse seeurities to raise money to pay its debts, and the 
power to pledge them is included fairly in the power to sell for the 
same purpose. Platt v. Union Pac. R. Co. 99 U. S. 48. The orator 
does not appear to be entitled to hâve the corporation restrained 
from raising the money by the pledge of the seeurities, for that seems 
to be entirely lawful; nor to hâve it restrained from using the money 
for outside purposes, for there is no sufïïcient allégation or admission 
of any intention of doing so if not restrained. On the contrary, the 
intention imputed is denied, and the whole equity of the bill, if any, 
is denied. As the case now stands the orator does not appear to be 
entitled to the preliminary injunction moved for 

Motion denied 



Texas & St. L. Ey. Co. in Missouri and Arkansas v. Eust and 

another. 

iJGircuit Cotirt, E. D. Arkansas. April Term, 18S3.) 

1. REMOVAii OF Cause— Jdeisdictioît of Circitit Court, vrnBN Attaches. 

Upon flling the required pétition antl bond, in a state court, in a cause re- 
movable under the act of congress, tlie jnrisdiction of tlie state court ceases, 
and that of the circuit court iramodiatcly attaches. The entering of a cop3' of 
the record in the .circuit court is necessary to enable the court to proeeed, but 
its jnrisdiction attaches when the requisite pétition and bond are flled in the 
state court. . . . • , 

2. SAifE— FiLiNQ OF Recoud— TiMÏe. 

The act of congress reqnires the party remôvinglhe cause to file a'cnpy of 

, the record on theïirstday of the next session of4h.eÇ'''cuit court occurringafter 

thè removal. But it may be flled bj- either party before that time;and when 
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filed, and upon due notice, the circuit court will make such intcrlocutory ordera 
in the case as may bu nencssary to préserve tlie propertj' or protect tlie riglils of 
the parties. 

3. Same — JljTioN Madb in State Court — IIkceivkr — Injunction. 

Where an injiinction is grauted and a rece.ver appointed by the stale court 
witliout notice to ihe défendants, and nu motion to di solve the injuuction and 
discharge the receiver is made and actcd upon in the state court before the 
removal of tlie cause, such motion maybe marie and lieard in the circuit court, 
upon due notice to tlie plauitifll, at auy time af ter the record in tlie case is flled 
in ihat court. 

4. Spbcipic Pkrfoiîm.\nce — Whkit Decubed. 

Before a court can decree a spécifie performance of a contract, the party seek- 
ing tlie relief inust esialilish his right tliereto liy satisfactoiy évidence, aad this 
can only be donc on the final hearaig of the cause. 

5. Samb — Case Stated. 

The plaintitî railway Company entered into a contract witli the défendants 
for thi construction by the latter, for the former, of a railro.id bridge across 
the Arkansa-i rivtr. Différences arose betvveen the parties as to tlieir respect- 
ive rights under the contract, wh cl» résulte:! in stoppiiig work on the bndge. 
The plaintilï thereupoii iiled a liiil, asking the court to take pos c-sion of fhe 
défendants' plant an:l complète the bridge, with funds to be turnisheJ by the 
plaintilï; Icaving ail qucstiims ot diiïeienoe lietween the parties f.ir future 
settlement or a.ijudication. lldd^ that the court had no power to seize and 
Use Ihe défendants' plant, and that il woulj not uudertake tlie woik of com- 
pleting the bridge. 

On the twenty-second of April, 1882, a contract was entered into 
between the plaintilï railway cmnpany and Rust & Coolidge, the de- 
fendants, for building a raiiroad bridge across the Arkansas river. 
Tne défendant were to complète the bridge by the fir.st of November, 

1882, and were to receive therefor the sum of $305,000, to be paid 
on "pro rata monthly estimâtes, ninety per cent, thereof to be paid 
diiring progress ot the work, upon material furnished and work per- 
formed, and balance due upon completion thereof." 

The contract eontains this provision : 

" In case of non-coin pletion of the bridge upon November 1, 1882, or of pro- 
viding a crossing for trains by said date, then, in such event, the sum of 
Sl.OOJ per week, for the period of tiine such completion or provision for cross- 
ing of trains is delayed, sliall be deducted froin said contract price; and in 
like manuel-, should the bridge be cornpleted at an eailier date thaii Novem- 
ber 1, 188i, then, in such eveiit, tlie sum of 81,000 per week shall be added to 
said contract price for the periud by which said fixed date of completion shall 
be anlicipated." 

Rust & Coolidge entered upon the work of building the bridge, but 
it was not cornpleted the first of November, and is not yet cornpleted. 
The défendants continued to work on the bridge, and their monthly 
estimâtes for work done and materials furnished were honored and 
paid by the railway company down to and including the month of 
April, 1883. The total amount thus paid by the railway company 
to the défendants under the contract was §2t;8,000. 

The May estimate for work done and materials furnished, amount- 
ing to $15,932.58, after deductiug the 10 per cent., the railway com- 
pany refused to honor. In a letter of the défendants of June 29, 

1883, they state that unless the différences between the parties are 
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adjusted at a proposed conférence, "we shall, upon Satuvday, July 7, 
1883, siop or suspend work upon the Arkansas river bridge until a def- 
inite understanding is reached." A conférence took place between tho 
président of tlierailway company and the défendants at Fine Bluff on 
the sixth of July, 1883. ïhey were unable to reconcile their différ- 
ences, and on the same day the plaintiff brought suit, by attachnient, 
in the Jefferson circuit court againsfc the défendants for $35,000, be- 
ing $1,000 per week for the nuniber of weeks that had elapsed since 
the first of November, 1882, and caused the défendants' j^lant at the 
bridge, consisting of macliinery, tools, houses for hands, camp, camp 
équipage, and provisions to be attached. The next day the plaintiff 
filed a bill against the défendants on the equity side of the Jetfurson 
circuit court, setting up, in substance, that ihe road was completed 
and ready for traffic, and that the running of trains thereon was only 
prevented by the non-compietion of the bridge; that the bridge could 
be completed in 20 or 30 days; that the défendants had been paid 
the full contiact price for biiilding the bridge, couuting as part pay- 
ment the weekly forfeiture of $1,000 for 35 weeks; that at the con- 
férence between the président of the railway company and tiie de- 
fendants, the day previous, the latter demanded of the plaintiff, as a 
condition of going on with the work, a release from ail claims for 
damages by reason of the delay in the completion of the bridge, and 
also $20,000 for extra work and materials, and threatened, if thèse 
demands were not acceded to, to stop work on the bridge and remove 
their plant out of the state; and that plaintiff believed they woald 
carry their tlireat into exécution, unless restrained; that the plant 
for the construction of the bridge was of such a character that, if re- 
moved, it would cost a large sum of money and take months to re- 
place it; an 1 that the plaintiff and the public were deeply interested 
in a speedy coinp'etion of the bridge, to the end thit the railroad 
might be opened for trafBc. The bill concludes as foUows: 

"ïlie plaintiff is willing to piiy into tlie registry of tliis court siicli sum as 
shall be iiecessary for tlie oinpletioii of said work, if siii-li court sliall onler 
and «liiect tlie piogress of tiie work by a receiver appointed by tlie court. ïlie 
preinisps consiilereil, tlie plaintilï piays for proces.-i accordiu^ to law that the 
saicl defenilants, their agents, servants, or employés, and ;ill otiier parsons, be 
restrained and enjoined from destroylnir, injuring, or interfering with, or re- 
inoving, said too.s, inachinery, or appliances neeessary to said woik, or the 
materials used tlierein; and that a reu-eiver be appoi itel by tlie court to take 
charge of said work, and the material, flxtures, and tools nseJ tlierein, and 
proceed to carry out and complète the same in aecordance with tlie specilica- 
tioiis tliereof, and for said piirpose be fully anthorized to euiploy inen and la- 
bor, and use the tools of défendant therefor." 

Upon filing this bill, without notice to the défendants or their 
agents, the state court made an order enjoining the défendants from 
taking posseHsion of, using, or in any manner interfering with their 
plant at the bridge, and appointing a receiver "with full power and 
authonty, so far as possible for him to do, to carry out and exécute 
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in full, and according to the spécifications thereof, the contract be- 
tween the plaintifï and défendants in relation to the building of said 
bridge, and for said purpose he is hereby authorized and empowered 
to take charge of and use ail material now in the vicinity of said 
work, togetber vfith ail the tools, machiuery, or other appliauces nec- 
essary to the work thereon, offices and houses for liands, kitchen and 
dining-room furniture," and concludes with an order to the sherifE 
to turn over to the receiver the défendants' plant in his custody on 
the writ of attachment. The order does not state from what source 
the receiver is to obtain funds to carry on the work. On the ninth 
of July the défendants filed in the state court their pétition and bond 
for the removal ot the cause to this court, on the ground of the citi- 
zenship of the parties. The record in the case was filed in this court 
on the twelfth of July, and afterwards the défendants, upon due no- 
tice to the plaintiff, moved to dissolve the injunction and discharge 
the receiver, Thereupon the plaintifï moved for leave to amend its 
bill, -which leave was given, and an amended bill filed accordingly. 
The amended bill sets out at length the contract and correspondence 
between the parties; repeats the allégations of the original bill, with 
some variations of statement and addition of détail; allèges that the 
défendants, in making their proposai and estimâtes for the building 
of the bridge, included in the same the value of the use of the plant, 
tools, and machinery required to be used by the défendants in the 
construction of the bridge, and that the estimâtes that were made 
from time to time included the value of the use of said plant, and en- 
titled plaintiff to the use of said plant until the completion of the 
bridge; that at the Missouri and Texas state Unes the plaintifî's road 
connected with roads in thèse states, making the road in this state a 
Connecting link in a continuons line extending from Gatesville in 
Texas to Cairo, Illinois, a distance of about 750 miles, and that as 
soon as the bridge is completed so that trains can cross thereon, the 
United States mail will be carried over the whole of said line; that 
the bridge is so nearly completed that the same can be finished in ' 
20 days, at an expense of not more than $10,000, "in conneation 
with the use of the materials, tools, machinery, and plant now at said 
bridge," but that if défendants are allowed to remove their plant the 
bridge cannot be finished in a less period than six months, and at a 
cost of not less than $50,000; that plaintifï "is willing to pay and 
indemnify the défendants from any and ail loss which they may sus- 
tain by reason of the institution of this suit, if wrongfully brought, 
and the use of the plant and property of the défendants by the re-, 
ceiver in the completion of said bridge." The bill does not allège 
that the défendants are insolvent. The défendants hâve filed an an- 
swer to the original and amended bill, in which the delay in the con- 
struction of the bridge is stated to hâve arisen from sickness of 
laborers,^particularly skilled laborers, whose places could not" be 
supplied,— ^from bad weàther, ïepeated and unloôked-for floods in the' 
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river, ànd otlier causes of like nature; that from thèse and like 
causes the plaintifï was delayed in the construction of its road, and 
iiad no use for the bridge down to the time of the institution of this 
suit; tbat plaintiff never complained at the delay in the construction 
of the bridge, and paid the monthly estimâtes for work and material 
promptly down to and including the April estimate, and that it waived 
the weeldy forfeiture of $1,000 for the non-completion of the bridge 
after the first of November; that the ^Thole of the May estimate was 
due to them, and that plaintiff's refusai to pay same was without ex- 
cuse or justification ; that there is a large sum due défendants for 
extra v»ork and materials; that défendants did not stop work on the 
bridge of their own will,,but that the work was stopped by the levy of 
the plaintiff's attachment on the défendants' plant; that défendants 
did not intend to stop work after their interview with the président 
of the Company, and that at such interview they did not threaten to 
stop work on the bridge and remove their plant unless the plaintiff 
would release ail damages for non-completion of the bridge and pay 
them $20,000 for extra work; dénies that the défendants or anj' of 
their agents, with their knowledge and consent, injured or damaged 
.the plant or materials for the bridge in any way ; and dénies that 
plaintiff bas paid for the use of défendants' plant, or is eutitled to the 
use and possession thereof. 

Several affidavits were filed in support of the answer. 

H. K. c£- N. T. White, Phillips é Stewart, and John McCliirc, for 
plaintiff. 

M. L. Bellanà U. M. é G. B. Rose, for défendants. 

Caldv.'ell, J. It is settled that upon filing the required pétition 
and bond in the state court, in a cause removab'e under the acts of 
congress, the jurisdiction of the state court ceases, and that of the 
circuit court of the United States immediately attachée. The en- 
.tering of a copy of the record in th.i circuit court is necessary to 
enablc that court to proceed, but its jurisdicàion attaches when the 
requisite pétition and bond are filed in the state court. Nat. Steain- 
ship Co. x.Tmjman, 106 U. S. 118; [S. C. 1 Sup. Ct. Eep. 58;] 
lîailroad Co. v. Koontz, 104 U. S. 5. 

The aet of congress requires the party removing the cause to file à 
copy of the record on the lirst day of the next session of the circuit 
court occurring after the removal. But it may be filed by either 
•arty before that time. And where any order or direction of the 
court is necessary to préserve the property in litigation, or protect the 
rights of the parties before the next session, the court will grant leave 
to either party to file the record, and will make such interlocutory 
orders as the case seems to require, and as it would hâve power to 
make between the commencement of an action originally brought in 
that court and the term at which it could be tried. Section 6 of the 
.act of ilarch 3, 1875, provides that the circuit court shall proceed 
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in a removal cause as if had Leen originally commenced in that 
court, "and the same proceedings had been taken in such suit in said 
circuit court as shall hâve been had therein in said state court prior 
to its removal." 

Undoubtedly, if this cause had been commenced in this court, and 
an injunction granted and a receiver appointed without notice, the 
court, upon notice to the plaintiff, would hâve heard a motion to dis- 
solve the injunction and discharge the receiver before the torm at 
which the case would be triable. 

If this OQUse had remained in the state court, the défendants would 
hâve had the right to make this motion and had it determiued before 
the term to which the writ was returnable. Gantt, Dig. §§ 3477— 
3480. 

But the défendants were not bound to make the motion and sub- 
mit it to the détermination of that court. If they had done so, and 
that court had denied the motion, and they liad thcn removed the 
cause, this court would not hâve entertaiued the motion on the same 
record until the trial term. Flot Sprinçjs Cases, MS. Op. 

But the injunction having been granted, and the receiver appointed 
without notice to the défendants, and no motion to dissolve the in- 
junction and discharge the receiver having been made in the state 
court, such motion may be made, upon notice to the plaintiff, in this 
court at any time after the record is filed. Dillon, Rem. § UO, p. 99; 
Mahoney Mining Co. v. Bcnnett, 4 Sawy. 289. 

In disposing of the motion before the court it is not nccessary to 
détermine whether a court of chancery will, in any state of case, un- 
dertake to enforco spécifie performance of a contiact to build a 
railroad bridge. The plaintifï's bill is not one for speciric perform- 
ance of the contract to build the bridge. The bill is an anomaly in 
equity pleading. No précèdent for it bas been produced, and it is be- 
lieved noue can be found. It is not framed to seeure a spécifie per- 
formance of the contract by the défendants, nor to settle the oontro- 
versy between ihe parties. Whether the plaintiff waived the right to 
the 91,000 per week after the first of November; whether the défend- 
ants were eutitled to be paid the May estimate ; and whether they 
are entitled to reçoive anything for extra work and materi.als, — are 
matters which are material and necessary to be determined before 
spécifie performance of the contract «oukl be decreed, if, under any 
circumstances, a court of equity would undertake to enforce spécifie 
performance of such a contract; and yet ail thèse disputed questions, 
the détermination of which would be absolutely essential before it 
could be known whether the plauitiiï was entitled to the aiJ of a court 
of equity to enforce spécifie performance of the contract, are by the 
bill in terms left to be determined after the court has laken it upon 
itself to seize the property of the défendants and complète the bridpe; 
and then thèse questions are not to be determined in this suit, but in the 



TEXAS & ST. L. RT. 00. V. BUST. 281 

Buit at law already pending, and such other suits as may hereafter 
be brought, or by convention of the parties, or by arbitiation. The 
exact language of the bill on this point is that — 

" The plaintiff is willingtowaive for the time being ail questions anrl différ- 
ences in relation to the construction to be placed upon the said coiitract be- 
tween tlie coinplainant and the défendants, as well as the aniount that may 
may be due froni one to tlie otlier, and liereby prolîers to advance this court, 
orto the receiver hereinafter prayed for, such a sum of moiiej' as wiU fully 
pay for the completing of said bridge, leaving ail questions of différences 
between tlie complainant and the défendants to be hereafter settled witliout 
préjudice to the riglits of eitlier of the parties hereto, by compromise, arbi- 
tration, or in due course of law, as the said parties may elect." 

It is an elementary principle of equity law, that, before a court can 
decree a spécifie performance of a contract, the party seeking such 
relief must establish his right thereto by satisfactory évidence, and 
this can only be done upon final hearing of the cause. It cannot be 
done upon an ex parte statement, and without notice to the party 
against vphom the relief is sought. In this case, as it stands, there 
is nothing from which the court can form any opinion to the merits 
of the case. There is no évidence on the essential points of ditïer- 
ance — nothing but the opposing statements of the parties. If, as 
claimed by défendants, the plaintifî waived the weekly forfeitnre, and 
they are eutitled to compensation for extra work and labor, then they 
were entitled to hâve the May estimate honored, and the party in 
default is the plaintiff. So far from asking that the défendants be 
required to specifically perform the contract on their part, the court 
is asked to take from them their tools, machinery, camp, and camp 
équipage, and enjoin them from doing anything in the premises. 

Stripped of its irrelevant and declamatory statements, the case 
made by the bill is this: That the plaintiff and défendants hâve a 
misunderstanding as to their respective rights under the contract for 
building the bridge; that the materials are on the ground to complète 
the bridge, and that with the use of the défendants' plant — consist- 
ing of machinery, tools, and camp équipage — it can be completed in 
a short time ; but that without the use of this plant the completion 
of the bridge will be much delayed and its cost enhanced, to the great 
damage of the plaintiff and the inconvenience of the public; and that 
the use of the défendants' machinery and tools is absolutely necessary 
to avoid the delay and damage to the railroad company and disappoint- 
ment to the public. Upon this showing, an injunction is prayed 
against the défendants, enjoining them from using or taking possession 
of their machinery, tools, and entire plant used in carrying on the work 
on the bridge; and the court is asked to take possession of this plant, 
and go forward wilh the work and complète the bridge "in accordance 
with the spécifications;" the plaintiff generously promising to furnish 
the means to discharge the pccuniary obligations incurred by the 
court in carrying out the enterprise, and also offering to give a bond 
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to pay the défendants the value of the rént of the tools during thé- 
Urne tliey are used by the court. It is the défendants' plant for^ 
building the bridge, and not the materials whicli enter into the cou-' 
struction of the bridge, which the court is asked to seize and use. The 
materials for the bridge belong to the plaintifï; the plant to the de- 
fendants. What authority has a court of chancery to seize and use, 
the property of one citizen for the henefit of another, without a trial 
or a hearing? No exigency of a railroad company, and no considér- 
ations of public convenience, however great, will justify the act to 
the law. 

If the necessities of the plaintifï, and the public necessity, will 
■warrant the seizure and use of the défendants' tools and machinery, 
it is not perceived why the same considérations would not mako it 
the duty of the court to seize and use the tools of other citizens, or 
the mules of the neighboring planters. Courts possess no such ab- 
solute and despotic power over tbe property of the citizen. The cit- 
izen cannot be dcprived of his property or its possession "without 
due process of law," and a simple bond to pay the owner the Talue 
of a forced loan of his property is not the équivalent of the due pro- 
cess of the law contemplated by the constitution. Ineffect, the court 
is asked to compel a forced loan of the défendants' tools, machinery, 
and camp équipage, and when it seeures possession of them it is 
asked to use them in completing the bridge, and to appoint an agent 
for that purpose. A receiver is the agent of the court; he is an ofïi- 
cer of the court, and his possession is that of the court. He is not 
the agent of either party, and neither party is responsible for his mis- 
feasance or malfeasance. And for this reason courts should not as- 
sume to place the private property of the citizen, or the conduct of 
his business, in the hands of a receiver, except Avhere both the right 
and the necessity to do so are clear. 

Courts are poorly adapted to the business of building railroad 
bridges. If not properly constructed, the most serions conséquences 
to life and property are likely to resuit. Their proper construction 
requires a high degree of engineering skill, which this court does not 
possess. Any court which engages in the business is liable to com- 
mit grave mistakes, and inflict great wrong and hardship, for which 
the injured parties will hâve no redress; for the errors and mis- 
takes of the court, though they may ruin a citizen, are j)laced in the 
category of injuries produced by the law, and for which the law fur- 
nishes no redress. Certainly no court ought to engage in the busi- 
ness, when it would bave to resort, in the beginning, to the exercise 
of such questiouable powers to get the tools to carry on the work. 
It is obvious that the sole object of the bill in this case is to obtain,' 
through the agency of the court, the use of the défendants' plant; 
until the bridge eau be finished. If the court should contir ue the, 
forced loan of the défendants' tools and complète the bridge, it would 
bave to settle with the plaintifï for the money recéived, and there 
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. this case would: end, leaving every question is dispute between the 
parties wliere it stood when this case was begun. This would be pro- 
ceeding by inversion. The method has too much the air of that pro- 
ceeding by which a man is lirst hung and tried afterwards to find 
favor in a court of equitj'. 

Let an order be entered dissolving the injunction and discharging 
the property from the custody of the receiver, and requiring him to 

'return the same to the officer or person from whom lie received it, 
and to pass his accounts in the master's office without delay. 

oee Oit;/ of Chicago v. Hutnhinson, 15 Fed. Kep. 129; Glover v. Shapperd, 
M. 833: Phœnix 3Int. Life Tns. Co. v. Walrath, 16 Fed. Rep. 161; Fubllo 
Grain & Stock ISxchanje v. Western Union Tel. Co. Id. 289. — [Ed. 



TiCE V. ScHOOL-DisT. No. 18, Adams County, Nebraska. 
(Circuit Court, D. Nebraska. August, 1883.) 

1. ClKCDIT CO0RT — CirAÎTCERY JuRISDICTION — StATE StATHTK — Nev,' TlilALS. 

The statiite of î^ebraska, régulai iiig the practice of the state court in deter- 
ni'ming applications for new trials, is not hindlng upon the circuit court of the 
United States when exercising its chancer}' jurisdiction ; and the limitation ia 

'' the State stalnte wliich forbids the state courts to grant new trials after one 
j'ear, so far from being a limitation upon the circuit court, sitting in chancery, 
may be the very ground of its jarisdictioa; especially wlieve the facts wliich 
make it proper tliat ihe judgraent should be set aside hâve been fiaudulently 
secreted until the j-ear has passed. 

;i. Same — Jurisdictiox, iiow Coxfep.i-.ed. 

The chancery jurisdiction of the circuit court is conferrod b}- tlie constitution 
of the United States and the aots of congress, and is not derivcd from or liraited 
b}' s'.ate laws. The rules governing its exercise are the same in ail the states, 
aîid are according to the practice of courts of cciuity in England, as contradis- 
tinguished from courts of law. 

3. Same — State Statutes of Limitations. 

Fédéral courts of equity usually follow by analogy state statutes ol limita- 
tions, but tliey will not do so when the offect of sucli a statute in any case is to 
limit their gênerai chancery jurisdiction ; and although a state statule of lim- 
itations may make no exception in tavor of a party who is provented from 
suing by reason of a coneealed fraud, they wilI euforce such an exception be- 
caiise it is a part of the cliMncery law as admiuistered in those courts, which the, 
state cannot clcinge. 

4. New Tiîiaî. — Power of Ciianoep.y Court to Diccree. 

It is a gênerai principle of law that a court of chancery may deeree a new 
trial after the courts of law are barred by lapse of time from so doing. 

On Eehearing.^ 
. Bill in equity brought to set aside a judgment at law in this court, 
and for a new trial upon the ground of surprise at the trial, and newly- 
discovered évidence. The original suit was brought by the plaintiflE 
to recover judgment upon certain bonds alleged to havo been issued 

JseeS. C. 14FED. Kep. SSG. 
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by tlie défendant school-district for the purpose of building and fur- 
nishing a public school-house. The district interposed the défense 
that the bonds were never issned by it by a vote of the district, and 
thut no money was ever received by the district for the same. The 
plaintifï was a purohaser of the bonds in the market, and had no per- 
sonal knowledge of the facts. Upon applying to the officers of the 
district for information, he was informed by them that they had no 
knowledge of the issuance of said bonds, or of the receipt of any 
money thereon by the district. On the trial of the original case one 
Alexander, who was then the treasurer of said district, testified that 
he was likewise such treasurer at the time the bonds were issued, and 
that he had no knowledge or recollection of the exécution or issuance 
of the same, or of the receipt of any money by the district therefor, 
and the other officers of the district testified to substantially the same 
effeet. The résidents of the district and its officers seem to hâve 
combined and conspired togcther to keep plaintifï from obtaining any 
évidence to establish the fact that the bonds were issued and the 
money thereof received by the district and used to erect a school- 
house. Nevertheless, such now appears to be the fact. In this case 
Alexander testifies that he noio remembers that tlie bonds were sold 
for cash, and that the cash was used in the érection of a school-house. 
Thèse facts, however, were not discovered until more than one year 
from the date of the judgment. The statute of Nebraska provides 
that "where the grounds for a new trial could not with reasonable 
diligence hâve bcen discovered before, but are discovered after, the 
term at which the verdict, report of référée, or décision was Jiade, 
the application may be made by pétition, filed as in other cases, on 
which a summons shall issue," etc. ; but "no such pétition shall 
be filed more than one year after the final judgment was rendered." 
The district judge held, on final hearing, that this statute was con- 
trolling, and that, therefore, the bill was filed too late, but granted a 
rehearing, and requested the circuit judge to hear and détermine the 
question. 

Hancoocl <£ Ames, for complainant. 

0. B. Heivett, for défendant. 

McCJkary, J. After much considération, I hâve reached the con- 
clusion that the statute of Nebraska, regulating the praetice of the 
state courts in determining applications for new trials, is not binding 
upon this court when exercising its ehancery jiirisdiction. Our juris- 
diction in ehancery is not derived from or limited by state laws. The 
rules governing its exercise are the same in ail the states, and are 
according to the praetice of courts of equity in the parent country, as 
contradistinguishûd from courts of law. It is a jurisdiction conferred 
by the constitution of the United States and the acts of congress, and 
if it could be controlled or varied by state législation, it could be ex- 
tinguished by the same authority. This proposition was strongly 
stated by the suprême court of the United States in the early case of 
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Eohinson v. Campbell, 3 Wheat. 218, and has been since repeatedly 
recognized by that court. It is true that the fédéral courts of equity 
usually follow by analosiy state statutes of limitations; but tbey will 
not do so if the effect of such a statute in any case is to limit their 
gênerai chancery jurisdiction. This, althougli a state statute of lim- 
itations may make no exception in favor of a party who is prevented 
from suing by reason of a concealed fraud. Yet fédéral courts of 
equity will enforce such an exception because it is a part of the chan- 
cery law as administered in those courts, and which tlie state cannot 
change. Johnson v. Une, 1 McCrary, 1C2; [S. G. 1 Ped. Eep. G92.] 

The présent case might, perhaps, be decided upon this doctrine, for 
it is clearly established bytbe proof that the défendant, byits olKccrs 
and agents, frauduleutly suppressed the fact that the bonds in ques- 
tion had been regularly issued, sold for cash by défendant, and the 
proceeds used by the défendant to build a school-house, and they 
concealed thèse facts until they supposed it was too late for plaintiff 
to get relief; after which they disclosed them, and one of them has 
now sworn to them. 

However this may be, I think the statute above mentioned, if con- 
strued to mean that a bill in chancery cannot be filed in a fédéral 
court to set aside a judgraent at law, upon any ground, after one year 
from its rendition, woiild be an eucroachment upon the equity juris- 
diction of the fédéral judiciary. Anciently, appeals to the courts of 
chancery for relief against unconscionable judgments at law were 
fréquent; but in modem tiraes courts of law are themselves author- 
ized to grant new trials upon libéral terms, and this mode of relief 
is, in gênera], ample, so that the equity jurisdiction in such cases is 
seldom invoked. It nevertheless exists, and it is a mistake to say 
that it is simply co-extensive with the powers granted by statute to 
courts of law. It more frequently begins precisely where the power 
of the law courts ends. The jurisdiction often dépends upon the fact 
that the court rendering the judgment is powerless to allord a rem- 
edy. I hold, therefore, that the limitation in the state statute which 
forbids the state courts to grant new trials after one year, so far 
from being a limitation upon this court, sitting in chancery, may be 
the very ground of our jurisdiction, especially where the facts which 
make it proper that the judgment be set aside hâve been fraudu- 
lently secreted until the year has passed. 

It appears that even the state courts of Nebraska, when sitting in 
chancery, disregard the limitation of one year. Thus, in the case of 
Horn V. Qtieen, 4 Neb. 108, the suprême court of that state, constru- 
ingthis very statute, held that where it would be proper for a court 
of law to grant a new trial, if the application had, hcen made ulule that 
court had the power, it is equally proper for a court of equity to do so 
if the application be made when the court of law has no means of 
granting such trial. Certainly, if this be a sound rule far the gov- 
ernment of the state court whose jurisdiction, both at law and in 
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equity, is derived from state law, it is, a fortiori, tlie sound l'ule hère. 
That it is a gênerai principle of equity law tliat a court of chancery 
niay decree a new trial after the courts of law are barred from so do- 
ing, is abundantly established by autliority. Hil. N. T. 5S8, note 
(a); Hoskins v. Hattenhnck, 1-J lowa, 314; Story, Eq. Jur. § 887; 
Fletchcr v. Warrcn, 18 Vi. 45; Col^cr'\. Langford's Adm'rs, 1 A. K. 
Marsh. 237; Bona)ic«v.Loomiss, 22 111. 82. 

The order dismissing the bill must be set aside; and it is so or- 
dered. 



MoEGAN V. TowN OF Waldwick and others. 
(Circuit Court, W. D. Wisconsin. June 26, 1883.) 

TOAVXS OP WAIiDWICK AND Mo^COW, WiSCONSIN — LlAIilLITT FOR lÎAILROAD AlD 

Bonds— Division op Old Town. 

As tlie évidence in Ihis case shows conclusively lliat the people of both of the 
présent towns of "Waldwick and JIoscow, formed l)y the division of the old 
town of Waldwiclî, in lowacounty, Wisconsin, consideiedand believed, at the 
time of the division of the old town of Waldwick, that each town was liable 
for its just proportion of :he aid voted to the Minerai Point Kailroad Oom- 
pany, represented by the bonds of the old town of Waldwick, for aid voted 
thereto, and the division was voted on that understanding, and would not hâve 
been voted excopt iorsuch undcrstanding, and the construction of the order of 
the supervisors of the original town making the division, and the liability of 
both towns fortheiricspective portions of the debt, hâve been repeatcdlyrecog- 
nized by the people ancl oHicers of said towns, and acted upon accordingly for 
a period of 20 years or more, although the order of tlie board of supervisors 
was somewhat cquivocal, it is he d that the town of 3Ioscow sliould be held 
liable for the proportion of said debl thfn a?sumed by it, alihough tliere ma3' 
be donbt as to the légal effcct of llie aciion dividing the two towns, and that 
the town of W^aSdv.ick should pay the balance. 

In Eqitity. 

E. Marrinev, for complainant. 

Vilas cù Bryant, for défendants. 

BuNx, J. In 1856 tlie town of Waldwick, in lowa county, Wis- 
consin, issued its bonds to the amount of $10,000, with interest at 
S per cent., to the Minerai Point Eailroad Company, to aid in the 
construction of said road. Thèse bonds were negotiated, and the 
larger portion of them came into the hands of the plaintifï for 
value. At the time of the issuing of the bonds, the town of Waldwick 
was composed territorially et two towuships of land running east 
and west, througli both of which the road, as built by the said Com- 
pany, ran. In 1859 the people of the town of Waldwick petitioned 
the county board of supervisors of lowa county to divide the town on 
the township line running north and south, through the middle. A 
popular vote was taken on the question, and it was carried by a large 
.majority.andonthe twenty-ninthof November, 1859, the oouûty board 
of said county, ha viug ample power by statute to make new towns, to 
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abolish old ones, and to altcr and divide at pleasure, by order and 
resolution thereof, divided the towu a# petitioned into two towns, 
coutaining each a full township, or six miles square of territory, one 
town to retain the old name of Waldwick and the other to be called 
Moseow. After the division was made, and the two towns f ully or- 
ganized and in opération, and after they had paid some interest upon 
the bonds, each paying its équitable proportion according to the as- 
sessed valuation of each, the two towns, in Deeember, 1860, beld a 
joint meeting of their supervisors, and resolved, by joint resolution of 
the two boards, not to pay over to the railroad company any more of 
the railroad money then collected, or thereaf ter to be coUected, in tho 
two towns, until further orders. 

Soon after this action of the towns, suit was brought against the 
town of Moseow by the présent plaintiff, in the United States district 
court for Wisconsin, upon the coupons and bonds due and unpaid ; 
and after litigation was had, both towns joining together in defend- 
ing the suit and paying expenses, a judgment was rendered against 
the défendant town. This was before the state was divided into two 
judicial districts. After such division a second suit was brought upon 
the previous judgment in the western district of Wisconsin, where 
the two towns are situate, and a judgment again recovered against 
the town of Waldwick. 

The présent suit in equity is brought against the two towns, setting 
forth ail of the facts, for a decree requiring them to pay each its due 
and équitable proportion of the previous judgment against Wald- 
wick. And the question presented by the record is whether or not 
the court can grant the relief sought. The town of Waldwick makes 
no défense, but puts in an answer conceding its own liability, and 
claiming a liability on the part of Moseow to pay its due proportion 
of the bonds represented by the judgment against Waldwick. The 
town of Moscow" answers, wholly denying any liability on its part. 

Though a good deal of testimony bas been taken, the facts are for 
the most part undisputed. Those material to the case, and not al- 
ready noticed, will be stated as we proceed. 

The order of the county board dividing the town îs in writing, as 
follows: 

''On ijiotion, the following order relating to the division of the town of 
"Waldwick was carried: 

" Tlie board of supervisors of ttie county of lo wa do order and détermine as 
follows : 

" (1) That the town of "Waldwick, in said county, be, and the same Is hereby, 
divided according to the pétition heretofore presented to said board for that 
purpose, and the élection heretofore had on such division, according to the 
order of the board, on the township or dividing line between range Xo. 4 east 
and Ko. 5 east of the fourth principal meridian, and that such parts of township 
Xo. 4 and 5 north, of range Xo. 4 east of the fourth principal meridian, as lie 
within said county, and comprise a part of the présent town of "Waldwick, re- 
tain the name and records of the présent town of Waldwick, and that sucU 
parts of township Vo. 4 and 5 north, of range Xo. 5 east of the fourth pria- 
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cipal mp.ridian.as lie in said connty, and in the présent town of Waldwick, be 
known and designated as tlie towu of Moscow fioni atid at'ter the said second 
ïuesday of Apiil, 1860. ., 

" (2) ïliat an élection be iield in tlie proposed new town of Waldwick, as 
organized and establislied by tliis oi'der, at the school-liouse, on the second 
ïuesday in April, A. D. 186(3, for the élection of town offîcers, to supply va- 
canoies caused by expiration of office, and also by said division of said town, 
and as by law required. 

" (3) Tliat an élection be held in the proposed new town of Moscow, as or- 
ganized and established by this order, at tlie house of F. McKennan, in said 
new town of Moscow, on tlie second ïuesday in April, A. D. 1860, for the 
élection of town ollicers of said new town of Mo.scow, and that said élection 
be conducted in ail respects as town meetings areusually conducted, and that 
the electors présent clioose inspeclors of élection, as by law required. 

"(4) ïhat the division of said town of Waldwick, and the orgauization of 
the said new towns of Waldwick and Moscow, take effect and be in force frotn 
and after the said second ïuesday in April, A. D. 1860, and not until then." 

The plaintiff contends that tlie effect of tins order was to abolish 
the old town of Waldwick, and to croate two new towns, and thafc, 
consequently, both towns remained equitably liable for its proper 
proportion of the previous indebteduess, within the décision of the su- 
prême court in Mourit Pleasant v. Beckivith, 100 U. S. 514. The 
order is soinevvhat equivocal in its language. There are some parts 
of it, certainly, when taken alone, would justify this construction. 
The order speaks of the neiu town of Waldwick as organized and estab- 
lished hy tins order; and in the same language it speaks of the new 
town of Moscow as organized and established by this order. Again, it 
speaks of the division of said town of Waldwick, and the organisation 
of said new towns of [V(ddwick and Moscow. 

This language would seem to imply the création of two new towns 
by the board of supervisors. If it was the intention that the old cor- 
poration of Waldwick should remain, and one new town of Moscow 
only should be created, there was no great propriety in the use of the 
above language. 

There are other provisions, however, in the order, as that provid- 
ing for an élection in the new town of Waldwick /or the élection of town 
ojicers to supply vacancies cavsed by expiration of office, and also by 
Siiid division of said toicn, and as by law required, and for an élection 
in the new town of Moscow fir the élection of toun officers of said new 
town of Moscow, which might favor a différent construction. Upon 
the whole, as there was no necessity for creating more than one 
new town, or for abolishing the old town, was it not for the pi-ac- 
tical construction put upon it by the town, perhaps the most ra- 
tional construction of the order would be that the old town organ- 
ization was not affected by the order, and that there was but one 
new lown created by the board. But I think the practical con- 
struction placed upon the order by the towns themselves, and con- 
curred in for upwards of 20 years, was différent. At any rate, the 
évidence shows conclusively that the people of both towns considered 
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and believed, at the time of the division, that each town was liable for 
its just proportion of the railroad debt, and tiie division was voted on 
that understanding, and would not hâve been voted at ail except for 
that understanding. And this construction of the order of the super- 
visors, raaking the division and the liability of both towns for their re- 
spective portions of the debt, has been rejaeatedly recognized by the 
people and ofBcers of the said towns for a period of 20year3or more. 
And one question is, how much weiglit the court ought to give to tiiis 
construction so long coiicurred in by the two towus? If the order 
was clear and explicit on its face, probably no weight at ail ought to be 
given to it. But is not the order fairly capable of this construction? 

The évidence shows that at the meeting held for the purpose of 
voting on the question of a division the question was canvassed by 
the electors as to the proper division of the railroad debt, and it was 
then and there publicly read ont by the town ofïicers having charge 
of the élection that the debt would be divided between the two towns 
in proportion to the assessed val nation of each for the year 185!) ; 
and there is no doubt in my mind, from the évidence, (whatever 
weight it should bave in the case,) that the division was voted with 
that understanding by the electors. After the division was mnde 
and the towns fuUy organized, there was a joint meeting of the two 
towns held for the express purpose of dividing the railroad and other 
money in the treasury of the old town of Waldwick, and al.so the 
railroad and other indebtedness, ratably between the two towns. 

At that meeting there was présent the board of supervisors of both 
towns, and many of the prominent eitizens; and after canvassing the 
subject at length it was agreed in writing by the two boards of 
supervisors to divide the funds on hand in the treasury, and ail debts 
in favor of or against the old town of Waldwick, in the proportion of 
37 cents and 1 mill on the dollar for Moscow to 63 cents and 9 mills 
on the dollar for Waldwick. And the money in the treasury (a good 
part of it being money that had been raised to pay the interest on 
thèse bonds) was divided between the two towns in the proportion so 
agreed upon. Afterwards the towns raised money and paid interest 
on the bonds, and compromised and took up some of them in the 
same proportion. And when suit was brought on the bonds, ail 
through the litigation, they acted together in defending the actions, 
and in employing and paying couns^l, and in defraying the other ex- 
penses of the litigation, and in varions ways and on dilïerent occa- 
sions the town of Moscow has recognized its liability to pay its pro- 
portion of the railroad debt according to the agreement of their sev- 
eral boards of supervisors and the understanding of tlie electors when 
the vote for division was had. As late as 1870, 14 years after the 
bonds were issued, and 10 years after the division of the towns and 
the agreement to pay the railroad debt in the above proportion, the 
two towns took up and compromised certain of the bonds, each town 
T.17,no.4— 19 
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paying, as they had done before, in the proportion agreed upon by 
the supervisors. 

Again, five years later, on July 23, 1875, at what appears from the 
records to liave been a publie town meeting, held by the electors of 
the town of Moscow, it was resolved that an offer to settle the bonds 
at 60 cents on the dollar be accepted, and that the amount of such 
bonds as were held by G. W. Cobb against the towns of Waldwick and 
Moscow should be raised by tax the next fall. 

And, later still, in January, 1878, 18 years after the division of the 
towns, the records show that at a meeting held on that day for the 
purpose of taking into considération the advisability of settling the 
judgment against the town of Waldwick, said judgment being offered 
for settlement by Mr. Cobb, it was resolved — First, that the town 
boards of Waldwick and Moscow be authorized to settle for said in- 
debtedness at 60 cents on the dollar; and, second, that the town 
boards are authorized to ascertain from Mr. Cobb whether he will 
accept payment in two annual installments. If not, they were author- 
ized to levy and collect a tax for the settlement in one year. This 
meeting appears to bave been a joint meeting of the electors of both 
towns, held at a school-house near Thomas Grubbs', a point desig- 
nated as "between the two towns." So that, in various ways, whether 
légal or illégal, by the voluntary action of the people, and by the con- 
stituted authorities of the town, Moscow, up to 1878, and perhaps 
later, had uniformly and always continued to recognize the binding 
obligation of the agreement to pay its share of the railroad debt, and 
to carry out the understanding to that effect had upon the division of 
the old town. And itwas some time after this that the town of Mos- 
cow made the discovery that it was never under any légal liability for 
any portion of this debt from the day when the old town was divided 
and the new town of Moscow was erected and set ofî. 

The contention now is, and it seems to me there is great force in 
it, that the effect of the order of the county board of supervisors was 
simply to croate a new town out of the territory of the old town of 
Waldwick, leaving the old corporation intact; that inasmuch as this 
was done without any provision being made for a division of the 
property, or the indebtedness of the old town, the légal effect was 
that the old town took ail of the town property and became legally 
liable for the entire indebtedness; that the subséquent agreement of 
the boards of supervisors to divide the property and the indebted- 
ness was ultra vires, and being without aiithority of law, and not 
at ail within the powers and jurisdiction of the two boards, the agree- 
ment was void, and no subséquent ratification of it by the town 
authorities or the people of Moscow is binding; that the plaintifi 
must bave taken this view when he brought his action at law and 
took judgment against the old town ; that the plaintiff, still holding 
that judgment, and no suggestion being made in regard to the re- 
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sponsibility of the town of Waldwick, tbat tbe plaintiiï's remedy at 

■ law is complète, and that he bas no equity as against the défendant 
Moscow. 

- After a thorough study of tbe case I am fully convinced that it is 
one of considérable embarrassaient and difficulty, and I bave great 
satisfaction in tbe knowledge tbat it is one where.tbe parties are en- 
titled, by law, to a review of tbe décision of this court in that bigher 
national tribunal whose décision we are most willingly bound to "e- 

■ spect. It may be proper to say tbat, realizing as I bave tbe difficulty 
of the case, 1 bave laid it before tbe circuit judge, and also before bis 
honor. Justice Harlan, of tbe suprême court, and counseled with 

-them in regard to it, and wbile we are not fully agreed upon tbe 
grounds of the décision, and tbe manner of relief against the town of 
ÏIoscow, we are ail agreed tbat it is just and équitable that that 
town sbould pay its proper proportion of this claim. Tbe people and 
property of that town, before the division, were legally and equitably 
bound with the other inhabitants and property of the old town for 
the pa3'ment of the railroad debt. The division was voted upon tbe 
understanding tbat the new town sbould remain so bound. An 
agreement was made by tbe proper contracting officers of the town, 
perfectly just and équitable in its character, founded on a valid con- 
sidération, to divide the railroad and other money in the treasury, 
and to pay each its proportion of the debt in the ratio of taxable 
property in tbe two towns. Tbe money in the treasury was actually 
divided on the strength of that agreement, and the agreement bas in 
various ways been confirmed hj the people and officers of tbe town, 
— been ratified and carried out for 20 years, witbout any doubt or 

• suggestion as to the power of tbe town to make the agreement, or 
the equitableness of it when made. If it be possible îor tbe people 
of a town to adopt and ratify sucb an agreement, it bas been done in 
this case. The agreement bas, in part, been executed, and tbe town 
of Moscow has bad the full benefit of it. It bas also liad the full 
beneût of the railroad, for the building of which the debt was origi- 
nally incurred. Good faith and common bonesty, as between man 
and man, now require that the town should carry out the uiiaerstand- 
ing bad when it was set off, and when tbe contract was made, which 
bas been lived up to for over 20 years by both parties. 

Perhaps tbe ouly room to doubt is wbether the plaintifï has good 
standing ground in a court of equity, and connects bimself with, and 
is in a position to take advantage of, the equities between the two 
towns; and wbether, in giving a decree for the plaintifï, the co-^rt 
is not invoking a broader equity tban is to be found in the books. 
But eertainly tbe essential justice of the case will not allow tbe town 
of Moscow at this late day to repndiate its obligation of upward of 

. 20 years' standing and récognition. 

I am not sure but the action of the people of tbe town at the time 
of tbe division, and tbe subséquent action of the two towns eversince, 
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amount to a contemporatieous and practical eonstructioti of the order 
of the board of supervisors dividing the old town; tliat ils eSect waa 
to abolish the old town, and create two new corporations, which 
should be accepted by the court as the proper construction of the or- 
der, especially as the order is not elear in its terms, and might bear 
tbat construction. In that case, that part of the old town which 
formed the new town of Moscow was never relieved from its obliga- 
tion to pay this debt ; and the agreement of the two town boarda 
would merely be a ratification and récognition of their already exist- 
ing liability. In any case, there remains the agreement, which seems 
perfectly rational and équitable, not against public policy, nor im- 
moral, made in accordance with the views and wishes and under- 
stauding of the people of both lowns, founded upon an actual money 
considération, ratihed and confirmed by the people repeatedly, d,nd 
wbich has been in process of consummation and esecutio"n for a pe- 
ïiod longer thar the longest statute of limitations kuown in the books, 
and the full benefits of the agreement had and still retained by the 
party now seeking to repudiate on the sole ground that it is ultra vires. 

There was some contention on the argument as to whether the 
eonnty board of supervisors had any power to divide the property or 
indebtedness of the towns. The législature had that power, and ifc 
conferred on the supervisors the gênerai power to create new towns 
and t» abolish old ones. But, at the time this division was made, there 
was no express power given to divide the property or indebtedness. 
That power has been conferred by statute since. But whether it 
existed at the time as a necessary incident to the other powera 
granted, I do not find it necessary to décide. Ttiere is one other 
circumstance in the case worthy of mention. The pétition of the 
people for the division of the town was not produced on the trial, and 
cannot be found. What light it might throw upon the order of the 
county board cannot be known. 

The matter of the pétition was referred to a committee, who made 
a report in writing, which was introduced in évidence, and upon which 
the order is founded. The order follows the language of the report 
in ail essential particulars. 

Not without condlerable hésitation I hâve decided upon a decree 
in favQi- of the plaintifï that the town of Moscow pay to the plaintiff 
that portion of the plaintifï's judgment which represents 37 cents 
and 1 mill on the dollar of the bonds, and interest to date of de- 
cree, with one-half the costs of this suit; and that the défendant 
the town of Wnldwick pay the balance of the judgment and interest, 
with one-half the costs of suit, l do not intend that the défendant 
Moscow shall pay any part of the costs of the former suit, nor the 
compound interest iraplied by the judgment rendered on the first 
judgment against Waldwick; but only its ratable proportion, ac- 
cording to the agreement of the town board, of the bontis and interest 
included in the judgment, the same as though this action was now 
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bronglit on the bonds insteadof the jurlgment, without anyadvantage 
of the plea of the statute of limitations running upon the coupons. 

And the proposed amendment of the défendant Moscow, to set np 
the statute of limitations astiinst the coupons includad in the judg- 
ment, is not allowed. 

See tjonstiby v. Keeley, 11 Fed. IIep. 578, and note, 5S0. 



lÎABTLES, Jr., V. GlEÎOi;. 
(Circuit Couru W. D. Wisconsin. 18S3.) 

1. FnAunn.TîNT Convevance. 

Upoii exainiiiation of the evirlcnco in tliis ca-se, it nppoars tint tlm clcrd 
si^uglit to 1)0 sel, aside vvas iiiiemicd as a traud on ilie croditors ol llie graiilor, 
ond the piaycr of the bill ihat il be so dcclared is granted. 

2. Same — Knowledge op Gkantek. 

Whero llie granleo in a (ieed made to defraud Ihc creditors of the grantor 
knows of tlie fiaudiilunt inleiil of the grantor, or lins linowledge of facls sulii- 
cieiit to excite tlie suspicions of a prudent man aud put him on inq^uiry, he 
makes himself a party to ihe fraud. 

3. Same— Inadkqoacy op CoNSiDEiiATtoN. 

Where tlie considération exprcsscd in a dccd of land is farhclow the value cl 
the land as linown to grantor and graiitce, lli.s inadt'quacy of price is a strong 
circumsiance in the case tending lo show a fraud on creditors and a secret 
trust. 

4. Limitation in Bankiîuptct — Rev. St. { 5057. 

Sectiiin 5 57 of the llovised Statutes is in efîcct a statute of limitations, but, 
Jike any otbtr statute of hm. talions, must be takeu advaulage of eilher by de- 
niurrer or ansvver, or it Wâll Le wa.ved. 

5. Same— Plea afteb Answeu to ilEHtTS. 

Although a court may in ils discrétion allow the plea of statute of limita- 
tions to 1)0 put in after an aiiswer on the merits, in an cquity < ase, under the 
circumstances of this case such plea caunot be allowed at tUat stage of the 
case. 

6. Same— DiscovEiîY op Fraud— LAcnEb. 

Where a party injun d by a fraud remains in ignorance of it, wîtliout any 
fault or want of négligence or care on lus part, tlie liarof the statute of limita- 
tions does not begin to run uiitil llie fraud is discovered, though there are no 
spécial circumstances or elïorts on the part of the party commitling tlie fraud 
to conceal it from the knowlcdge of the other party ; and as, in this case, the 
suit was instituied promptiy after the discovery of tlie fraud, the statute is not 
a bar to the action, nor tan complaiuant be held to hâve been feuilty of lâches 
in not sooner in>tituting suit. 

7. DlSClIAliGE OF BaNKI!UPT— UaR TO SUIT AOAINST GlîANTEE. 

The décision and ordcrof abankruptcy courtgranting adischarge of ahank- 
rupt, on an issue made by a creditor of the bankrupl, olijecting to such dis- 
charge, cannot be considered a bar to a subséquent suit bysutb creditor,as the 
purchaser of land sold by the assignée of the bankrupt, against a prantee of 
such land in a convc^'ancê that is a fraud on the creditors of the bankrupt. 

8. Inadequact of Considération. 

The fraudulent grantte of the bankrupt, in such case, cannot set up as a dé- 
fense that the creditor purehased said land for less Ihan it was really worth. 

In Equity. 
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P'mney de Sa'nborn, for complainant. 

Bingham é Pierce, for défendant. 

Before Haelan and Bunn, JJ. 

Bonn, J.. This action is brought by Charles Bartles, Jr., a citizen 
of Williamsport, in the state of Pennsylvania, against the défendant, 
Joseph H. Gibson, a citizen of Massachusetts, to set aside as frauda- 
ient a conveyance of an undivided one-eighth interest in a quantity 
of pine and hard-wood timber lands Ij'ing in Lincoln and Ghippewa 
counties, in the northern portion of this state. The conveyance was 
made by warranty deed, executed by Charles E. Gibson, also a citizen 
of Williamsport, in the state of Pennsylvania, to the défendant, Joseph 
H. Gibson, his brother, who résides in the eity of Boston, and dated the 
fifth day of February, 1878. At the time the conveyance was made 
Charles E. Gibson was insolvent, and owed very large sums of money. 
He liad become security for one Peter Herdic, by indorsement and 
otherwise, for sums amounting to upwards of $160,000, and for the 
"Williams Rubber Company, of Williamsport, in the sum of $90,000, 
so that his liabilities were many times the amount of ail his assets. 
On August 30, 1878, six months after, he was adjudged a bankrupt in 
the district court for the western district of Pennsylvania, and one J. 
C. Hill duly appointed as his assignée. Où the twenty-first of No- 
vember, 1878, the usual assignment was made ol ail his property by 
the register in bankruptcy to the assignée. On the ténthof January, 
.1881, the assignée tiled a pétition in the bankruptcy court forleave to 
bhII the bankrupt's interest in the property in question in this suit. 
The pétition was granted and an order made thereon, and on February 
j-6, 1881, the lands included in the deed were sold at public auction 
by the assignée, pursuant to such order, and the plaintitï became the 
purchaser for the sum of S200 for the lands lying in Lincoln county 
end $90 for land lying in Chippewa county. 

The sale was reported and confirmed by the court, and on the eighth 
of Mardi, 1881, a deed was made by the assignée to the jjlaintifï as 
purchaser at the bankrupt sale. The plaintitï was also a ereditor of 
the bankrupt's estate in the sura of about $15,000. Peter Herdic was 
also adjudged a bankrupt by the same court on the same day that 
Charles E. Gibson was so adjudged. He had, however, failed pre- 
viously, in November, 1877, for the sum of $2,000,000, before the deed 
by Charles E. Gibson to his brother was made, and was hopelessly 
insolvent at that time. The rubber company, for whom Charles E. 
Gibson had also sigued, had also failed, and was adjudged a bankrupt. 

The évidence shows that in 1877 Charles E. Gibson had considér- 
able property, but at the time of the making of the conveyance by 
bim to Joseph H. Gibson of the land in question, in February, 1878, 
iie was insolvent. Two suits were already pending against him in 
the United- States circuit court for the western district of Pennsyl- 
vania,— one by Jaeob Tome for $5,000, and one by the First National 
Bank of Williamsport for $2,500 and upwards, in which judgment 
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was rendered against him soon afterwards, on the eleventh and 
twelfth of February, 1878. Other suits were soon commenced and 
judgments rendered; and when lie went into bankruptcy his sched- 
uled property available to his creditors amounted to nearly nothing. 
The land in question in this suit was not scheduled by the bankrupt. 
This suit was begun on April 20, 1881, by Charles Bartles, Jr., claim- 
ing to be the owner of the lands by virtue of his purchase at the 
bankrupt sale against Joseph H. Gibson, the grantee in the convey- 
ance from Charles E. Gibson, alleging the sale to be fraudulent and 
void as against the creditors of the bankrupt; and the object of the 
suit is to obtain a decree so adjudging such conveyance, and requiring 
Charles E. Gibson to convey the lands to the eomplainant. 

The issue is, for the most part, one of fact. Was the sale to Joseph 
H. Gibson made for the purpose of hindering, delaying, and defraud- 
ing the creditors of Charles E. Gibson? and if so, was Joseph H. Gib- 
son privy to the fraud ? We find this issue in favor of the eomplain- 
ant, upon the évidence. 

Mr. Justice Harlan, in announcing the décision of the court from 
thebench, said thathis practice at the bar, and such expérience as he 
had had upon the bench, did not enable him to recall a case in 
which fraud of the charaeter charged had been more clearly and dis- 
tinctly established than in this. In this judgment of the case I fully 
concur. The évidence shows the transaction to be marked with al- 
most ail the customary badges of fraud. So far as Charles E. Gib- 
son himself is concerned, there is scarcely any attempt at déniai of a 
ftraudulent intent. 

The grantor was, at the time of the conveyance, hopelessly and ir- 
retrievably insolvent, and knew himself to be so. His debts amounted 
to two or three tiraes the value of his property. He was pressed to 
pay and could not pay, and suits for large amounts were already 
pending against him. He had already got much of his property into 
his wife's hands. He stated repeatedly that he had got his affairs 
fixed, and that his creditors could not collect from him; said that 
his wife had propsrty, but that the creditors could not get anything 
from him. Under thèse circumstances, he takes his title papers, and 
Peter Herdic, for whom he had so largely signed, and who had al- 
readj' notoriously failed, and goes from his home in western Pennsyl- 
vania to Boston to find his only brother, in order to dispose of his in- 
terest in thèse lands which it seems was about the last property he 
had then undisposed of. The other part owners of the land resided at 
and near Williamsport, but he made no effort to sell to them, or to any 
one else there. His brother, Joseph H, Gibson, was a man of small 
means, and a superintendent in a piano manufacturing establishment 
in Boston. Had no money in bank, and kept no bank account. Had 
never dealt in western lands, and had no knowledge or notion of the 
value or use of the lands his brother proposed to sell to him. He had 
never seen the land, and bas not seen it since, and had never been 
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in the lumber business. He took no means to ascerlain tîieir value 
or character, but says he had confidence bis brother would not cbeat 
him. 

Défendant says that Herdic made tbe icmark that they were pine 
lands, but that he, défendant, Imew nothing about pine timber lands 
in the west; that they made the arrangement that his brother should 
sell him the lands for §.i,OuO, and that he should raise'the money and 
pay him for the land ; that he did so, and that his brother went away 
witli hoth the dee.d and the money. The considération clause in the 
deed was left blank, and afterwards filled up with $5,000 ; but the de- 
fendant is unable to explain why this was so. The defeudant's tes- 
timony on this point is as follows : "I can explain that in no other way 
tlian this. I don't knovv that it was. I don't undorstand it. I didn't 
know that it was. I hâve no recollection about it. I remember now 
that I tokl Mr. Dimmick to prépare the deed, except the considération 
clause, and I would give him that afterwards." This can hardly be 
said to be a very lucid or satisfactory explanation. Nor is the de- 
fendant'sexplanation of how orwhen he got the money any more sat- 
isfactory. He has no reeollection of it, and cannot tell. He présumes 
he had money by him at the time, but don't know when it was raised. 
In answer to the question whether it was his habit to keep large 
sums of money byhim, not having any bank account, be says it was 
not at that time. The évidence shows that he was worth §12,.50O, 
Ten thousand of this was his interest in the business where he was 
employed, and the balance in mortgage securities. He was in no 
business except as superintendent in the piano establishment, on â 
salary. A man in thèse circumstances would usually know and 
be able to tell how he came by $5,000 in cash at one time to pay for 
lands that he knew nothing about and had no use for. The de- 
fendant, who remembers very little, says it is his impression that he 
told his brother that if he would take care of the lands and pay the 
taxes and protect his interest, that he would purchase; and his 
brother, Charles E. Gibson, says that it was arranged before the sale 
that he was to hâve the care of the lands, because tbe défendant said 
that he had enough to do and did not want the care of them. Ac- 
cordingly, a power of attorney was prepared and executed by the de- 
fendant to the bankrupt, some 11 months after the exécution of the 
deed, authorizing him to hâve the entire control and care of the land, 
* * * to pay ail taxes on it, to sell, exchange, or mortgage the 
same, and in his narae to exécute, acknowledge, and deliver ail deeds 
and papers necessaiy to such sale, exchange, or mortgage. 

This power of attorney is in perfect keeping with tne testimony of 
the witnesses Troxell and Young, who went to Boston afterwards on 
prêteuse of trying to buy the land of défendant, that défendant, in 
conversation with them in Boston, told them that he was holding 
thèse lands for his brother, who lived at Williamsport, Pennsylvania; 
that his brother owned them; that his brother asked $18,000 o\ 
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$20,000 for tlie land, and that he would write to them and let tliem 
know the price. 

Thèse facts constitute very strong évidence, in connection with 
other circumstances in the case, to show that the transaction was in 
fact a secret trust, and so intended hetween the parties to it. It is 
shown that Dimmick, as well as Mary H. Gibson, the grantee's wife, 
"was présent when the transaction look place. But they are neither 
of them called as witnesses to the payment, which is of itself a very 
suspicious circumstance, and the proof of payment is allowed to 
stand upon the unsupported testimony of the parties to the fraud, if 
a fraud was committed, when, if defendant's statements are true, at 
least one disinterested witness might hâve been called to put the 
question of payment beyond doubt in the mind of the court. ïhe 
testimony of the défendant on this question, as upon others, is ex- 
ceedingly uncertain and unsatisfactory. And, upon the whole, we 
entertain great doubt whether any considération whatever, as a mat- 
ter of fact, ever passed upon the sale. But if there was any money 
paid we are convinced bey(md a doubt that the payment was a simu- 
lated one, and that there was in reality no considération. 

The défendant testifies that he knew that his brother was in some 
difBcnlty, and that the trouble was of a fimincial character. Whelher 
he knew ail or not, he knew enough to put him upon inquiry. 

The circumstances show that he must hâve known of the fraudu- 
lent intent of his grantor. And if so, or if he had knowledge of facts 
sufiScient to excite the suspicions of a prudent man and put him on 
inquiry, he made himself a party to the fraud. Atirood v. Impson, 
20 N. J. Eq. 156; Baker v. Bliss, 39 N. Y. 70; Averij v. Johnnn, 27 
Wis. 251; Kerr, Fraud, 236; David v. Birchard, 53 Wis. 492; [S. 
C. 10 N. W. Eep. 557.] 

Many lumbermen and experts in the value of pine lands were ex- 
amined as witnesses on the question of value. The évidence shows 
beyond question that the cash value of the Innd at the time of tlie cou- 
veyance was, at the least, three times the considération recited in the 
deed. The considération named in the deed of the lands to Charles 
E. Gibson from Early, his giantor, and which he took with him to 
Boston and which defendiint saw, as it was left witli him during some 
part of their stay in Boston, was $14,023. Some of the witnesses, 
well acquainted with the hind and timber, and who are compétent to 
judge, put the value at $25,000. One witn.-ss put it at $20,000. 1 
believe the weight of évidence shows it to hâve been worth at least 
$16.000. Since the sale it bas become still more valuable. This is 
a strong circumstance in the case, tendmg to show fraud and a secret 
trust. And in this case there is no sufhcient explanation of the in- 
adequacy of considération, even if the $5,000 were paid. Kalne v. 
Weiçiley, 22 Pa. St. 179; 1 Swift, Dig. 275. 

This disposes of the principal is-sues in the case. There remaina 
to bri noticed some other questions discussed on the argument. Aller 
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the suit was commenced and the issue made up, and the time for 
amending the answer had, of course, elapsed, the défendant asked 
leave of the court to file an amended answer, among other things set- 
ting up the statute of limitations as a bar to the suit. 

ïhe limitation in Wisconsin, and the usual limitation for such an 
action under the state laws, is six years. But it was sought to plead 
the shorter term of two years prescribed for such cases by the laws 
of congress. No reason whatever was given for not setting up this 
plea at the proper time, and as the limitation was a veryshort one, 
the court held that it would not be in furtherance of justice to allow 
the plea at that stage of the cause, and denied the motion so far as 
the plea of the statute of limitations went, but allowed the other 
amendments asked for. On the trial the motion was l-enewed, to 
allow this amendment also. But the court, Mr. Justice Haelan con- 
curring, sees no reason for disturbing the former décision of the dis- 
trict judge; especially as the testimony shows, beyond doubt, that 
there is not sufficient évidence in the case to support the plea. As tbe 
assignée in bankruptcy had no knowledge of the fraud until about 
five or six months before the sale to plaintiff and the commencement 
of the suit, section 5057 of the Eevised Statutes of the United States 
provides that no suit, either at law or in equity, shall be maintained 
in any court, between an assignée in bankruptcy and a person claim- 
ing an adverse interest, touching any property or rights of property 
transférable to, or vested in, such assignée, unless brought within two 
years from the time when the cause of action accrued for or against 
such assignée, and this provision shall not in any case revive a right 
barred at the time when an assignée is appointed. 

It is now settled that this section is in effect a statute of limitations, 
and I think there can be no doubt about its applicability as such to 
this case, if properly pleaded. Like any other statute of limitations, 
however, it must be taken advantage of either by demurrer or answer, 
or it will be waived, Ba'ûey v. Glover, 21 Wall. Séô; Upton v. Mc- 
Laughlin, 105 U.S. 640; Sullivan v.Railroad Co. 9i U.S. 807, 811; 
Prince v. Heylin, 1 Atk. 49é; Dey v. Diinham, 2 Johna. Ch. 191; 
Hickman v. Stout, 2 Leigh, 6; Hepburn's Case, 3 Bland, Ch. 110; 
Chambers v. Chalmers, 4 Gill & J. 420, 438; Parker v. Kane, 4 Wis. 
1; Sears v. Shafer, 6 N. Y. 268; GuUch v. Loder, 13 N. J. Law, (1 
Green,) 68. 

Gonceding it to be in the discrétion ot the court to allow the plea 
to be made after an answer to the merits in an equity case bas been 
put in, still, considering the nature of the facts charged in the bill, 
and that no excuse was given for not making the plea at the proper 
time, and that the facts must hâve been within the knowledge of the 
party when he made his answer, and as the limitation prescribed by 
the statute is a short one, we think the discrétion of the court was 
properly exercised in refusing to .eceive thè plea at that stage of the 
cause. 
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It was fuled by the suprême court of the United Staies m Bailei/ 
V. Glover, 21 Wall. 349, as being in accordance with the weight of 
authority, that wliere, in such a case as this, the party injured by 
the fraud remains in ignorance of it.without any fault or want of 
négligence or eare on his part, the bar o'' the statufe does not begia 
to run until the fraud is diseovered, tliougb there are no spécial cir- 
cumstances or efforts on the part of the party committing the fraud 
to concea! it from the knowledge of the other party. And the same 
doctrine- is again affirmed in Gtfford v. Hdiiis, 98 D. S. 24S, and 
Upton v.McLaughlin, 105 U. S. 640, supra. 

The assignment in bankruptcy was made on November 21, 1878, 
and of course the cause of action in favor of the assignée would ac- 
crue on that day. This suit was comrxjenced by the liling of com- 
plainanfs bill on April 20, 1881, two years and five months after- 
wards. But the bill shows upon its face that the fraud charged was 
not diseovered by the assignée or the complainant until within two 
years préviens to the commencement of the suit, and this allégation 
is supported by the proofs. The property itself was not scheduled 
by the bankrupt, and it is shown that the assignée had no knowledge 
of his former ownership of the land, or ot the fraud alleged, until De- : 
cember 1, 1881, less than five months before the commencement of 
the suit. So that it is clear the action was not barred, as ngainst the 
assignée in bankruptcy, at the time of the complainant's purchase, on 
March 8, 1881 ; and if so, whatever right the assignée had to main- 
tain the suit, was, by the sale and conveyance of that date, trans- 
ferred to the complainant, without regard to the question of the com- 
plainant's knowledge, or want of knowledge, of the fraud. He could 
not bring the action until he got his conveyance from the assignée ; 
and within forty days from the time he acquired the right to eue, this 
suit was brought, and within six months after the time the assignée 
first heard of the fraud. 

Upon the hearing of the case no suffioient excuse was rendered for 
not making this défense at the proper time, or for not tendering such 
excuse before the district judge on the former application; and at tliis 
stai^e of the action, especially in the absence of anything in the évi- 
dence commendiag the défense to the favorable considération of the 
court, the plea of the statute of limitations will not be permitted to 
be filed. 

It was also claimed by the défendant that, independent of the stat- 
ute of limitations, the assignée in bankruptcy and the ,^laintiff had 
been guilty of lâches in not prosecuting the case sooner; but, for rea- 
ons before given, we think there is no grouud for this claim. 
• Other amendments were also asked for on the hearing by the de- 
fendant, and offers of documentary proof made to correspond thereto. 
It was proposed to set up the discharge of the bankrupt gpanted bj 
the district court for the western district, oi Pennsylvania, against the 
objection of the complainant, founded.upon tiie same alleged fraud. 



300 FEDERAL REPOETEE. 

as a défense againsb tlu fraud charged in the bill of complaint, and 
to introdiice the record of proceedings in tbat court as évidence — 
First, as a bar; and, second, if not as a complète bar, at the least, as 
évidence upon the main issue in this case that no fraud was, in fact, 
committed. 

But \ve do not think this plea would be a good one if offered at the 
proper time, or that the évidence ought to be admitted to sustain the 
issue on defendant's part. 

It is very probable, from the showing made, that the bankruptcy 
court did not regard the speciiications based upon thèse frauds as suf- 
iicient grouud for denying a discharge, for the reason that the alleged 
frauds were committed prior to the six months immediately preceding 
the adjudication in bankruptcy. However that may be, it is qiiite 
clear that the décision and order ma le up on that issue between 
Charles Bartles, as a creditor of the bankrupt, Charles E. Gibson, and 
Cliarles E. Gibson, caiinot prejudge the présent issue between Bartles 
and Joseph H. Gibson. 

Suppose the bankrupt court, instead of granting the discharge, had 
Sustaiued the objections made by Charles Bartles and refused to 
discharge the bankrupt. Could it be claimed tliat such an adjudica- 
tion would hâve beeu évidence in this cause against Joseph H. Gib- 
son? We think not. And if so, it seeras equally clear that it can- 
not be used as ev dence in his behalf. Estoppels of this kind should 
be mutual. That was an issue between Charles E. Gibson, the 1 aïk- 
rupt, and Charles Bartles, as his creditor. Tothat issue the assignée 
in l)ankruptcy was not a party. îxeither was Joseph H. Gibson. It 
was no coneern of Mr. Ilill, the assignée in bankruptcy, whether 
Charles E. Gibson should be discharged or not. The présent issue 
is between différent parties. It is neitlier between the same parties 
northeir privies. This is an issue between Charles Bartles, as a pur- 
chaser of property at the bankruptcy sale from the assignée in bank- 
ruptcy, and the défendant, Joseph H. Gibson. And not onlyare the 
parties différent, but, in our judginent, the issue itself is a différent 
issue; and it is (^oul/tful whether, if ail that is alleged in the bill of 
complaint be true, it should hâve preveated a dischiirge in bank- 
rujitcy. And so, probiibly, the bankruptcy court viewed it. 

Tliere is but one question more that is worthy of notice. It ia 
claimed that theie is an inadequaey of considération in the sale to 
Biirtles. But this objection does not lie in the mouth of the défend- 
ant to make. Bariles was a creditor of Charles E. Gibson to the 
amount of $15,0UO. 

Tlie estate of Charles E. Gibson had fnrnished no funds to enable 
the assignée to liligate this claim in behalf of the creditors. There 
■was no other creditor who wished to assume the chance of such liti- 
gatioii at a greater price than the coinplainant paid. The assignée 
had a right to sell the claim at public auction for the best price it 
would bring; and the piirchaser, wboever be might be, as against 
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the défendant, -whatever the rîgbts ot the other creditors might be, 
would sueceed to ail the rights and take the title of the assignée. 
There is no suspicion that the sale was not a fair one. The pur- 
chaser took lus own chances, and if the claim brought but a sraall 
priée it was because the title to the property had been clouded by 
the wrongful act of Charles E. Gibson, in which the défendant volun- 
tarily participated, and to which he made himself a party. Sterens 
V. Hauscr, 39 N. Y. 302; Rankiii v. llarper, 23 Mo. 586; Dcn v. Lip- 
pencott, N. J. Law, 473 ; Lyitn v. Le Gierse, 48 Tes. 140; McDonald 
V. Johnson, 48 lowa, 77. 

Decree for complainant according to prayer of bill, with costs. 

Harlan, J., who heard the case with the district judge, concurring. 



LooMis and others v. Davenport & St. P. E. Co. and others. 

Pp.ICE v. s AME. 
[Circuit (^ourt, T). lowa. January, 1S82.) 

1. VENDOTi'a Lteti — Equitable Owneh. 

Although tliL' gi,-neiMl riile is tliat a vendor's l'en on real estate for the pur- 
chase nior.ey is givcn to tlie per-on wh > owns tlie title and coiiveys, it is viot 
iiidispeasal)le that the légal title should hâve bejn vested in tlie party who 
claims the lien, nor Ihnt the dced or conveyance shon'd h-ive been aciuailvex- 
ecuted l)y hirn. If he is llie owner of Ihc land in cquity, and controls the légal 
title, and causes the (onveyanci- to be made by the h il 1er of the légal title to 
a third party, and is entitled to the pureUase mjnev, he is entitled to a ven l- 
or's lien thiTcfor. 

2. SaME — COLI,ATEIÎAIi Seourttt — "Waiver. 

A vendor's l.en is defealeJ by any act upon the part of the vendor nmifest- 
ing an intention not to rely upon the land for sejuiity ; as, for exanip i.-, talc- 
ing a distinct, srpirate security, as a mortgage or a bond, or note, with se- 
curity; but the mère acceptani-e of the vendee's draft, not as securily, bnt as 
paynient of the purchase money, when such draft is not paid by the drawee, 
will not lie considered a waiver of the lien. 

3. Same — Mortgage iik Aktsk-Acq'tihei) PROPERTr op Vendée. 

Where land is conveyed to a railroad company, which h.is given a mnr'gaîre 
covering after-aoquired property, such m irtgage docs not become a tir-st Men 
on the l.ind, but is subje;;t to the vendor's lien for un laid purchase injiuy, 
anrl, as to sncli land, the mortgagee ia not a purcliasjr for value. 

4. Same — uis Pendïns — Bona Fide Poiîciiasek. 

Where one of the def -n lants, in a procee.ling to toreclose a railroad mort- 
gage in a cirent court of the (Jnitid State<, by leave of the court, p:MC e>l.d 
in the state court to e-itablish a. vendor's lien on the road, a purcha-^er of tlie 
propefty at ths fureclo^ure sale is chargeable with notice of the proc. e linijs in 
tue state and United ri.ales courts, and he is put upon inquiry as to the allegej 
Vendor's lien. 

In Equity. 

MoCrary, j. Tiie original action was brought to foreelose a mort- 
gage upon the property and franchises of the Davenport & St. Paul 



302 FEDERAL EEEOKTER. 

Eailroad Company, and, among others, the présent complainant, 
Hiram Priée, was made a défendant; the bill alleging that he had or 
claimed some interest in the premises mortgaged. There was a de- 
cree of foreclosure on the twenty-third day of October, 1875, and a 
sale of the mortgaged property was ordered, subject, however, to the 
following réservation contained in said decree, to-wit : 

"And said sale is to be made subjeet to any prior liens wbich may here- 
after lie establisbed against said property in tliis court liereafter by any of tbo 
parties défendant claiming sucli lien." 

At the time this decree was rendered the said Price had not ap- 
peared and answered. At the November rules, 1879, the cause still 
being undisposed of, default was taken at rules against said Priée, 
but the same was subsequently, upon a showiug, set aside by the 
court, and he was permitted to file the cross-bill now under considér- 
ation. Prior to the order setting aside said default, the said Price 
had, with the leave of this court, commenced suit in the circuit court 
of Scott county, lowa, tO enforce his vendor's lien against the Daven- 
port é Northivestern Railicay Company v. Davenport é St. Paul Rail- 
way Company and John E. Henry, who had been by the court ap- 
pointed receiver of the mortgaged property. In that suit there was 
service of process and an answer by the Davenport & Northwest- 
ern Eailway Company, aud by Henry as receiver. Upon permission 
being granted to said Price to appear and file his cross-bill in this 
case, he dismissed the proceeding in the state court without préju- 
dice. The facts upon which the vendor's lien is claimed, as we find 
them from the évidence, are as foUows : 

(1) Tbat in tbe summer of 1873 tbe said Davenport & St. Paul Kailroad 
Company, being désirons of securing the right of way over tbe land in con-; 
troversy, applied to said Price to procure it for tlieni. The conipany desired 
that Mr. Priée should obtain the riglit of way, becanse tbey believed he could 
contract for it at lov.-er priées than would ba demanded of the company, and 
for a less sum than would be assessed as damages if tlie right of way sliduld 
be condeinned. 

(2) The said Priée aceeded to said reqnest, and undertook to secure the. 
right of way for the said railroad company as a matter of accommodation, 
and not wjtli a view to any peeuniary rewavd of prolit. Ile was to be paid 
for the land what it cost him. 

(3) At that time the land through which the right of way was to be ob- 
tained belonged part to Andrew 3. Preston, part to Priée, Hornby & Kehoe, 
and part to a Street rail way company. 

(4) For the purpose of carrying ont the agreement, the said Price bought 
the necessary land from ail thesè parties, aiïd paid for it ont of his individiial 
fonds the sum of 82,500. As a çon veulent mode of conveylng title tô ,the 
railroad company; heseciired a conveyanee from Preston and the street rall- 
way company to Price, Hornby & Kehoe, and from the latter to the railroad 
company. 

(5) Tliere was no agreement that Price should receive anythlng but cash, oi 
its équivalent, lu payraent for his expendltures, hor that lie should accept any 
collatéral or other seouritv.'î k- t.- ......:; ^ : . -.:. ■■ . !•• _, J 
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(6) Afterwards Mr. Fienclt, président of said railroad company, gave Price 
as payinent for said right of \v;iy a draft, as folio ws: 

"©2,500. Davenport, loAVA, July 15, 1873. 

"On January î, 1874, pay to tlie order of George H. French, président, 
twenty-flve hundred dollars, value received, and charge the sanie to account 
of Davenport & St. Paul R. Co. 

"By George H. French, Pt. 
"To Davenport Railway Construction Co., 57 Broadway, New Y .rk. 

"ludorsed: 'Accepted;' payable at Gilraan, Son & Ce, New York. 

"DVPT. RWY. CONSTRUC. CO. 

"By B. T. Smith, Pt. 

It was ciistomary at tliat time for the company to pay debts by drafts upon 
said construction company, and the parties understood that the draft was 
given and received as équivalent to cash, and as payment and not as secu- 
rity. 

(7) Said draft not being paid at maturity, was several times renewed, and 
finally put in judgraent against the construction company, but the judgment 
was never collected, and tlie construction company has becorae insolvent. 

(8) In July, 1877, the said Price commenced suit in the circuit court of 
Scott county, lowa, to foreclose his vendor's lien. Due service was made in 
the same nionth upon the défendants therein, the Davenport & ISTorth western 
Eailroad Company, the Davenport <fc St. Paul Eailroad Company, and John 
E. Henry, receiver; and on the tvventy-sixth dw of November, 1877, the an- 
swer of the flrst-named company (the real party in interest) and of the re- 
ceiver was filed. That suit remained pending until the order of this court 
was made allowing said Price to file his cross-bill herein. 

(9) Tlie suit was brouglit in the state court against the receiver by permis- 
sion of this court, and tlie counsel for the railroad company in that case ob- 
tained the default in this court in order to set the same up as a bar to action 
tliere. 

(10) Upon applying for leave to file his answer and cross-bill in this case, 
s:"'d Price offered to dismiss his case in the state coui-t upon the granting of 
such leave, and accordingly did so. 

Upon thèse facts, the counsel for the Chicago, Ttlilwaukee & St. 
Paul Eailway Company, the présent owner of the railroad, submite 
an ahle and exhaustive argument, in which he insists that the said 
Priée has not shown himself eutitled to a vendor's lien. I will con- 
sider the propositions relied upon by the counsel in the order in which 
they are presented in the brief. 

1. It is said that complainant was never the owner of said prem- 
ises, and never sold or conveyed them to the railroad company. We 
think, however, that in equity he was the owner. He had certainly 
purehased the land and paid for it, and had a perfect right to a deed 
in his own name. If he chose to consummate his contract with the 
railroad company, with its assent, by causing the eonvej'ance to be 
made direct to the company by the parties from whom he had pur- 
ehased, it certainly cannot foUow, as a matter of equity, that he 
thereby lost his right to a vendor's lien for the purchase money. No 
doubt the gênerai rule is that the lien is given to the vendor, — the 
person who owns the title and conveys it; but a court of equity must 
Jook to the substance, and not to the mère form, of the transaction. 
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We do not tliink tliat it is in ail cases indispensable tliat tlie légal 
title shall hâve been vested in the party who claims the lien, nor 
tliat the deed or conveyanee should hâve been actually exeeuted by 
him. If he is the owner of the land in equity, and controls the légal 
title, and if he causes the conveyanee to be made, and is entitled to 
the purchase money, he is entitled to the yendor's lien therefor. 
Carey v. Boijle, Sup. Ct. Wis. 1881, 21 Amer. Law Eeg. 208; [S. C. 
11 N. W. Eep. 47,] 

2. It is insisted that coraplainant is not entitled to a vendor's lien, 
because he accepted the draft of the Daveuport & St. Paul Eailroad 
Company, drawn upon and accepted by the construction company 
for the amount of the considération, and thereby waived his right to 
such lien. 

It is true that a vendor's lien is defeated by any act upon the part 
of tlie vendor manifesting an intention not to rely upon the land for 
sucLirity; as, for example, accepting a distinct and separate security, 
such as a mortgage or a bond, or note, «.ith security. 2 Washb. 
Eeal Prop. b. 1, p. 507; 1 Jones, Mortg. § 207 et seq.; Boi/nton v. 
ChampUii, 42 111. 57; Gilnian v. Browii, 1 Mason, 190; Vail v. Pos- 
ter, 4 N. Y. 312; Fish v. Hotoland, 1 Paige, Ch. 20; Kirkham v. Bos- 
ton, 67 111. 599. The question in every case is whether the vendor 
intended to v?aive his right to a lien upon the land, and to rely upon 
other collatéral or independeut security. In this case, as already 
sta.ed, we find that such was not the intention of the complainant. 
The draft was taken as payment. The complainant had not agreed 
to accept anything besides cash or its équivalent. The construction 
company held the funds out of which the railroad company under- 
took to make payment. The draft was given as a mode of pnyment, 
and not for the purpose of securing the payment of the debt. The 
comp'aimnt did not agrée to, nor intend to, loan the purchase money 
to the railroad company. 

3. It is insisted that a vendor's lien m this case cannot "be sus- 
taiiied, because the conveyanee of the lands to the Davenport & St. 
Paul Railroad Company brought the same uuder the mortgage fore- 
clo-ieJ in this case, which thereupon became a valid and légal lien 
thereon prior and paramount to any claim for such vendor's lien. 

It is true that the mortgage covered aftar-acquired property, and it 
c.ertain'y attached to the land in que.stion as soon as it was conveyed 
to the c )mpany ; but whether such mjrtgage, as to this after-acquired 
property, became a lien prior and paramount to that of the complain- 
ant, for the purchase money, is a question now to be considered. 
l'he vendor's lien esists to the estent of the purchase money, not 
o i«,v ai^ainst the vendee and his heirs, but al§o against his privies in 
es'ate, and against subséquent purchasers who hâve notice of it, 
eaiier actual or constructivc. It also exists against those who take 
a conveyanee of the estate without advancing any new considération, 
bucause such persons are not, within the meauing of equity, purchas- 
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ers for value. 1 Jones, Mortg. § 190, and casos cited. A mort- 
gagee who takes a mortgage as security for a debt contraeted at tlie 
time, is, for the purposes of this doctrine, to be regarded as a pur- 
chaser for value, and the vendor's lien is not good as against bim un- 
less he liave notice. Id. § 200, and cases cited. "If the mortgage 
be given merely to seoure a pre-esisting debt, it will not prevail 
against the lien. The mortgagee is not then a purchaser in good 
faith for value." 

In the présent case the property in controversy is not described in 
the mortgage; it is included with the mortgaged property only by 
virtue of the clause in the mortgage covering property subsequeatly 
acquired by the mortgagor. As to such after-acquired property, is 
the mortgagor to be regarded as a boaa Jide purchaser for value, or 
as taking the property cuin onere: The décisions of the suprême 
court of the United States seem to settle this question. U. S. v. New 
Orléans E. li. 12 Wall. 362; Fosdick v. SchaU, 9i) U. S. 235; .lij/cr 
v. Car Co. 102 U. S. 1. 

In ail thèse cases the rule is laid down, without qualification, that 
"a mortgage intended to cover after-acquired property can ouly at- 
tach itself to such property in the condition in which it cornes inio 
the mortgagor's hands." "If," says Mr. Justice Bbadley, in the case 
first cited, "that property is already subject to mortgages or other 
liens, the gênerai mortgage does not displace tliem, though tbey may 
be prier in point of time. It only attaches to such interest as the 
mortgagor acquires." And in Fosdick v. Schall the court say : 

"ïhe moitgage attaches to the cars, if it at ajhes at ail, because they are 
'after-acquireJ' property of the company; but. a? to tliat class of proiiertv, it 
is well settleii tliat tlie lien attaolies subject to ih ■ conditions with wliioli it is 
incunibered wlien it comes into tlie lianri.s of tht- m utgagor. ïhe mongagees 
take just sucli an interest in the property as thj mortgagor acquireii; no 
more, no less." 

And in Myer v. Car Co. the court say, construing tho same mort- 
gage now before us : 

" In Fosdick v. Scliall we linUl that a moitgagor, wlinse mnrtgage embrafp-l 
proj>erty to be acquired in the futiue, wms in no sensé a purchaser of such 
property. His rights were not granted after the property was bonglit by the 
mortgagor. lie got notliing hy this provision in liis moitgage except wliat 
tlie inortgagor himself had acquired. He paid uoîhing for his new smnity. 
TIe took, as mortgagee, just such title as the mortgagor had; no more, iio 
less." 

It is insisted by connsel for the railway company that thèse ca^'cs 
lay down a rule applicable only to after-acquired pcrsonal prope'-ty; 
but the language of tlie court admits of no such limitation; nor does 
the principle upon which the court proceeds. That principle is that, 
as to after-acquired property, the mort.f^acree is not a purchaser for 
value ; and it applies with the same force whether such after-acquired 
v.l7,uo.'l — 20 
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property be personal or real. The character of tlie property can 
make no diïïerence. 1 Jones, Mortg, §§ 157, 158, and cases cited. 

The cases cited by counsel may, we think, ail be harmonized with 
thèse décisions of the suprême court. They are, for the most part, 
cases where the question was between the holder of a vendor's lien, 
on the one hand, and a purchaser or mortgagee who had paid a 
présent considération in good faith and without notice, on the other. 
The case of Pierce v. Railraod Co. 24 Wis. 551, is the only one cited in 
which the property in controversy was acquired by the mortgagor 
after the exécution of the morfj^age, and in that case the contest waa 
between the vendor and the purchaser at the sale under the decree of 
foreclosure, wbo was not charged with notice. 

Doubtless such a purchaser, who pays the amount of bis bid with- 
out notice of the vendor's lien, would be regarded as a purchaser for 
value and entitled to priority; and so it was held in the case just 
cited, the court saying: 

" It appears that Hunt and Sage purehased the property at the foreclosure 
sale and hâve conveyed it, without notice of any equities of the plaintiff in 
the premises, to the défendant conipany ; * * * and that it wonld be a 
violation of ail principle to permit the plaintiff, after the foreclosure sale and 
at tliis late day, to enforce a vendor's lien for tlie considération named in the 
deed given in June, 1856, really seems to us too plain for argument." 

There is in the présent case a question of notice to the purchaser 
at the foreclosure sale which will be considered presently. This quo- 
tation is hère made to show that the décision in the Wisconsin case 
was placed mainly upon the ground that the purchaser at the fore- 
closure sale was an innocent hona fide purchaser for value, and is, 
so far, quite consistent with the rnlings of the suprême court of the 
United States above cited. If it contains anything inconsistent with 
those rulings, we cannot, of course, follow it. 

4. It is next insisted that the Chicago, Milwaukee & St. Paul Eail- 
way Company is a hona fide purchaser of said premises for value, and 
without notice of the claim of complainant for a vendor's lien thereon. 
The title of the said company to the premises was derived under the 
foreclosure proceedings and the foreclosure sale of July, 1879. At 
that date the présent complainant had not answered in this court, 
but had appeared hère and obtained leave to prosecute his claim for 
a vendor's lien in the state court, and his suit in the state court was 
then pending against the parties representing the control and own- 
ership of ail the mortgaged property. 

The record shows that on the sisteenth of August, 1877, Mr. Price 
presented his pétition to this court, asking leave to sue the railroad 
company and the reeeiver in the district court of Scott county, to en- 
force his vendor's lien, and that on the same day that leave was 
granted. The record of the state court shows that on the twenty- 
seventh of the same month suit was brought in that court, and that 
il was prosecuted with reasonable diligence. The efiort, at a later 
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date, to obtain a decree by default in this court, while tlie parties 
were in good faith, and with our assent, litigating the question of 
the vendor's lien in the state court, never met with the approval of 
this court, and the default obtained at rules was promptly set aside 
when the facts were brought to our notice. 

The court, however, thought that Mr. Price should sélect one or ' 
the other forum, and therefore allowed him to appear and file his 
answer and cross-biil only upon condition that lie should dismiss the 
suit in the state court without pi-ejudice, whicb he did. It will be 
seen, therefore, that at the time of the master's sale under the decree 
in this case, the record of this court showed (1) that Hiram Price 
had been made a party; (2) that he had appeared hère, and stated 
on the record that he claimed a vendor's lien on the property now in 
controversy; (3) that he asked and obtained leave to prosecute a 
suit to enforce that lien in the state court. And this record was 
clearly sufïicient to charge such pure baser with notice of the suit in 
the state court. * 

It is said, however, that the suit in the state court was dismissed, 
and that, therefore, the notice was not sufBcient. Ordinarily this 
would be so; but it must be observed that this case is very peculiar : 
in its facts and circumstances. No suit could be brought in the state 
court after the appointment of the receiver without the permission of 
this court. After such permission was granted, as shown by the 
record in this case, there was snfScient of record to require the pur- 
chaser to take notice of the proceedings in both courts. When the 
case in the state court was dismissed, it was expressly stated in the 
record that the dismissal was without préjudice to the right of said 
Price to bring another suit or to prosecute said claim in the United 
States circuit court for lowa. 

Immediately upon the dismissal of said suit the complainant filed 
his answer and cross-bill in this suit. The record of the state court 
was of itself notice that this might or would be done. Besides, the 
purchaser at the foreelosure sale, under the peculiar language of the 
decree, was bound to take notice of ail subséquent proceedings in the 
case in this court. The decree ordering a sale of the mortgaged 
property was entered at an early stage of the proceedings, and ex- 
pressly directed that said sale should be made subject to any prior - 
liens which might thereafter be established against the mortgaged 
property in this court. But few of the parties défendant had for- 
mally claimed such prior liens at the time that decree was' entered. 
No defaults had beèn entered against any of the défendants', and it 
was clearly the intention of the court to retain jurisdietion of the case;: 
for the purpbse of determining what, if any, prior liens in favor of 
any of the parties défendant should be enforced against^ the mort- 
gaged property. _ ;/■.::._.. 

The réservation in the decree cannot, with any propriety, bacon-'' 
struedas applying only to such défendants as'hadàtth'at;tîme for- 
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mally claimed a prior lien. It was intended by the clause of réser- 
vation to save and protect the riglits and eqnitiea of ail tiie parties 
to the suit as they might thereafter appear. We hold, therefore, that 
enough appeared upon tlie record in this court, and in the state court, 
to put the purchaser upon inquiry concerning the claim of the prés- 
ent complainant of a vendor's lien upon the mortgaged property, and 
that, therefore, the Chicago, Milwaukee & St. Paul Eailway Com- 
pany is riot a purchaser without notice of said claim. 

ïtie conveyance by the marshal to Eiitten & Bonn, and by them 
to the Daveuport & Northwestern Eailway Company, and by the lat- 
ter Company to the Chicago, Milwaukee & St. Paul Eailway Com- 
pany, the présent owner, were ail made pending tins suit, and each 
of the purchasers must, upon the principles already stated, be held 
to notice of the présent complainant's rights. He is not estopped by 
lapse of time, and has been guilty of no lâches. Ile brought his suit 
in due time, and has prosecuted it ever since with due diligence, 
eit'ier in this court or in the state court, with our consent and ap- 
proval. Upon the whole case, we are eonstrained to hold that the 
de -ree hereinbefore rendered in favor of the complainant was strictly 
in accordance with equity, and should not be set aside. 

Love, J., concurs. 



Irons, Ex'r, etc., and others v. Manupactdrers' Nat. Bank of Chi- 
cago and others. 

{Circuit Court, N. D. Illinois. 18S3.) 

1. National, Banks — Individual Liabilitt op Stockholdehs — Act of June 

30, 1876. 

The Iiill conte-nplated tiy the second section of the act of June 30, 1876, to 
cniorce the individual liatiility of stockholders in a national bankinsr associa- 
ton Ihat lias gonc into liquidation, need not purport cxpressly on its face to he 
tiled hy thj complainant on behalf of himsclf and ail other cre litors, for the 
law wonld give il th:it eiîect and the court would so treat it; but, if this was 
nccessary, the bill might be amended in that respect byleave of thu court. 

2. Same— CiîEDiTOR's Bill — Obtaining Priohitt. 

Tlie manifesi in t eut ion of the national banking act is a distribut ion ofit^assets, 
in case a l-.ank hecomes insolvent, equally among ail the unsccund crediiora ; 
and ihe diligence of a creditor who tîiesa creditor's bill can givu him no greater 
r.g .Is than are given any o'hcr créditer to s:iaro in the distribution of the as- 
sets, and a prayer in the bill that such creditor be given priority over other 
creditors will not be granted. 

3. Samk — Amended Bill — JlnLTiPAHiousNERS. 

Wheruthe original bill tiled before the passige of the act of June 30, 1876, 
■was amended atter the passage ot that act so as to make the individual share- 
holders défendants, and subject them to liability, such bill will not be consid- 
cred on that account multifarioug. 

4. Samk— Effect of Act of June 30, 1876. 

The act of June 30. 1876, did not create any new liability on the part of the 
stockholders, or provide for enforting such liability againstthem under circum- 
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stances where it coiild hâve not been enforced hef ore that act was passcd. This 
act is notret oaotive, and does not create rights which did not exist prior toits 
passaaie, as against existing stockholders, tnougli it may l>e construed as lira- 
iting the trilmnal in which proceed ngs are to be instituled for enforcing tlie 
stockholder's lialiility lo a United Stafes court, instead of allovving créditera to 
resort to any compétent tribunal witli eijuily power. 
6. SaMK — OlîDEU CONFESSINQ Plea op Bankiiuptct. 

Entering an order tliat "tlie comphiinantsconfessing the pleas of bankruptcy 
of defend.ints.it isordcred that tliiscasc l)est:iyedas to tlieni," doesnot araount 
to a linal decree, but simply confesses Ihe facts sel up in the plen, leaving the 
court to adjudge tlie law upon such facts whenever the main cause is htard. 

6. Samf:— Bankuuptct of Stockuot.der a Bah. 

Where the original hill was filed February 3, 1875, before the pas=!age of the 
act of Junu 30, 1S76, an 1 a rec.eiver wa-i appoinled Fenruary 26, li>75, Ihereun- 
der, and an a nended bill, making the individual stockholders défendants, was 
fl ed Octnber 5, l-7fi, and afier tlie tiling of the aniendwl bill certain of the de- 
fendants were adjudgi^d bankrupts, thèir pleas of bankruptcy wiU constilute 
a sutïicient bar in tiicir bebalf 

7. Samr — Evidence op Ncmber of SnAUES Owned. 

Where il is admitted by the défendants that tliey were shareholdors in a na- 
tional liank, but the numlier of sliares rospoetivelv' lield liy tliem is not iidinit- 
teil, the names of llie shareh )ldcTS and the nuinlier of sharcs held by each, as 
shown l)y the stoc'k ledger, a id stubs of Ihe stock cei titieates, and tlie dividend 
sheets of the bank on which they re-ipectivuly drew the last d.videiids, will be 
prima fiicie proof of tlie nuinber of shares lielJ, and, uiiless rebulled, suftieient. 

8. BaMF. — TUANSKEH OP SlIAItES AFTBU FAIT.nilE OP BaNK. 

After a national bnnk lias beco:ne Insolvcnl and hiis closed its doors for bus- 
iness, its sharehcd h-rs' lia i.lity to creditors is so far fixed that any transfer of 
th; ir shares must be held fraudulent and inoperalive as against thé cieditors of 
the bauk. 

Blodgett, J. The original bill in this case was filed by James 
Irons, a judjjment créditer of the Manufacturers' National Bank, in 
F«l)ruary, 1S75. It was in the usu;il form of a creditor's bill, aileg- 
ing recovery of a judgment against the bank, issue of exécution, and 
return of "no property." It charged that the bank had suspended 
payment and gone info liquidation by a vote of its stockholders; that 
tlie comptroller of the currency had refused to appoint a receiver; 
that it had équitable assets, which were not subject to exécution; and 
that such assets were being misapplicd by its officers. It was also al- 
leged in the bill that the capital stock of the bank was $500.000, and a 
list of the stockholders, and the number of shares held by each, was 
set out in the bill. The bill asked for the appointment of a receiver to 
take possession of the assets and wind up the afïairs of the bank. A 
receiver was appointed, to whom the officers of the bank were directed 
to turn over the assets, and the receiver so appointed accepted the 
trust and entered on the discharge of his duty. The stockholders 
were not made parties to this bill, and no order was made directing 
the receiver to take any steps for the en forcement of the liability of 
the stockholders ; and it was at this time insisted that tlie stockholders' 
liability could only be enforced through the médium of a receiver 
appointed by the comptroller of the currency. On the thirtieth of 
June, 1876, congress, by the second section of "An act authorizing the 
appointment of receivers of national banks, and for other purposes," 
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proYided that "wlien any national banking association sliall hâve gone 
into liquidation under the provisions of section 5220, Eev. St., the 
individual liability of the shareholders, provided for by section 5151 
of said statutos, may be enforced by any créditer of such association 
by a bill in equity, in the nature of a creditor's bill, brought by such 
creditor on behalf of himself, and ail other creditors of the association, 
against the shareholders thereof, in any court of the United States, 
having original jurisdiction in equity, for the district in whieh such 
association may bave been located or established." On October 5, 
1876, by leave of court, complainant filed an amended bill charging 
the recovery of the judgment at law mentioned in the original bill, 
issue of exécution, and a return of "no property;" that said judg- 
ment was still wholly unpaid; that said bank suspended payment 
on or about September 22, 1873, and soon thereafter had gone 
into voluntary liquidation ; that no receiver of the bank had ever been 
appointed by the comptroller of the currency; alleging the names of 
the several stockholders of the bank, and the amount of stock held 
byeach, making such stockholders parties défendant to the bill; al- 
leging fraudulent dealings in regard to their stock between some of 
the stockholders and the bank and its ofSeers; and praying that such 
frandulent transfers of stock be set aside; that said stockholders, now 
made défendants, as should be found liable to complainant and the 
other creditors of the bank, upon their stock liability as created by 
the national banking act, should be decreed. to pay whatever amount 
should be found due from them and each of them, respectively, into 
court, or to the receiver; and that out of such fund complainant 
might be paid in full, and the balance distributed among the other 
creditors of the bank. Most of the stockholders thus brought into 
court hâve appeared and answered, setting up varions défenses, 
some spécial to the particular case of the défendants so especially 
answering, and ail insisting upon certain gênerai and common 
grounds of défense. Thèse gênerai grounds of défense are : 

First. That the bill, as amended, does not purport to be filed in 
behalf of complainant and ail other creditors, within the technical 
language of the second section of the act of June 30, 1876. The 
language of this section is that the individual liability of stockhold-l 
érs of national banks "may be enforced by any creditor of such asso- 
ciation, by bill in equity, in the nature of a creditor's bill, brought 
by such creditor on behalf of himself and ail other creditors of thé 
association against the shareholders thereof." Neither the original 
nor the amended bill, upon their face, espressly purport to be brought 
by complainant in behalf of himself and ail other creditors of the as- 
sociation, although, by the prayer, complainant asks that "the said 
défendants, or such of them as shall be, found liable. rtoyour orator, 
andthe judgment and other creditors of the said bank upon the said 
stock liability created:by;the said banking law, * *; .* be decreed 
to pay whatever amount shall be found to be due from them and each 
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oî them, respectively, into court, or to the receiver appointée! by tlie 
court, and that out of the fuiicl so created orator's judgment be paid 
in full, and the balance thereof distributed ainong the other cred- 
itors of such bank in such way as the court shall direct." I uoubt 
much whether it is necessary that a bill contemplated by the second 
section of the act of June 30, 1876, needs to purport expressly on its 
face to be filed by the complainant on behalf of himself and ail other 
creditors. The law itself gives that direction and force to the bill, 
and, whether the complainant says so to the court or not, it would 
be the duty of the court to treat such a bill as only filed in behalf of 
the complainant and ail other creditors of the bank. The complain- 
ant in this case proceeded, evidently, upon the assumptian that, hav- 
ing been first in diligence, he was to be first in right, and had become 
entitled to be paid in full, before any part of the proceeds, which 
should be collected througli the agency of his bill, should be distrib- 
uted to other creditors; but the manifest intention of the national 
banking act is a distribution of its assets, in case a bank becomes in- 
solvent, equally among ail the unsecured creditors, and the diligence 
of a créditer -who files a creditor's bill, especially for the purpose of 
enforcing the stockholders' liability, can give him no greater rights 
than are given any other créditer to share in the distribution of the 
assets. This complainant in effect, as I hâve already quoted from 
the amended bill, asks that the benefit of his suit should be given to 
himself and the other creditors. He asks, however, that he be al- 
lowed a priority over the other creditors in the distribution of the 
fund collected. This the law would not allow, and his praying for 
it in his bill would not justify the court in giving it to him. If, how- 
ever, it is necessary that the bill should purport upon its face to be 
filed in behalf of the complainant and ail other creditors, it is not a 
matter of substance, but only a mère matter of form, which can be 
amended at any time before the entry of the final decree in the case ; 
and, as a matter of précaution, perhaps, the complainant had better 
so amend his amended bill as to show that it is filed in behalf of 
himself and ail other creditors. It is stated in the briefs of counsel 
that if an amendment of this character is allowed, it would be équiv- 
alent to the filing of a new bill, and will entitle them to set up the 
défense of the statute of limitations, which, they insist, bas run in 
theirfavor since the original bill was filed. I do not agrée with the 
learned counsel, from whom this suggestion cornes, in regard to this 
etfect of the amendment; but in order to préserve ail their i-ights, if 
the complainant amend as suggested, I shall allow défendants to 
complète the record by ameuding their answer so as to set up the 
statute of limitations. 

Second. It is.further urged in behalf of thèse stockholder de- 
fendants that the amended bill is not germane to the subject-matter 
of the original bill, and that it makes the bill as a whole multifarious. 
1 do notsee that there is any force in this objection to, or criticism 
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of, the amended biil. The original bill, as heretofore stated, was a 
creditor's bill. It soiight to reach ail the assets available for the 
purpose of paying the debts of this bank. No spécifie allégation or 
charge v.'as made upon which to found a decree against the stock- 
holders for their liability on their stock, and the stockholders were 
uot made parties ; but the decree against the stockholders would be, 
in no sensé, contradictory to a decree against any other person who 
might be made défendant for the purpose of reaching assets in his 
hands, or securing the payraent to the receiver of any liabihly \;nich 
was owing to the bank. The scope of the bill is in no degree changed. 
It is, at most, only enlarged in référence to the number of persons to 
be acted upon, and to somo extent in référence to the character of the 
liability of such persons. I am, therefore, of opinion that this ob- 
jection is not well taken. 

The third objection is, that prior to the passage of the amendment 
of Jime oO, IbTG, the suprême court of the United States had held, 
in Kennedy v. Gibson, 8 Wall. 4U8, that the stockholders' liability 
could only be enforced through a receiver appointed by the comp- 
troUer of the currency ; that a receiver could only be appointed by 
the comptrolier of the currency in certain contingencies, such as that 
the bank has failed to pay its circulating notes, had failed to keep 
good its reser%'e, or to make good its capital stock when impaired; 
that a receiver could not be appointed by the comptrolier of the cur- 
rency for a bank which had gone into voluntary liquidation, and that 
the act of June 30, 1876, created a new liability, or rather provided 
for enforcing the stockholders' liability under circumstances where it 
could not hâve been enforced before ; and that, therefore, the act of 
June 30, 1876, is only applicable to banks which shall hâve gone into 
voluntary liquidation after the passage of the act, and is not applica- 
ble to cases like this, where the bank had gone into voluntary liquida- 
tion before the passage of this act. 

Section 5151 of tue national banking act déclares "shareholders of 
every national b.inking association shall be held individualty respon- 
sible, equally and ratably, and not one for another, for ail contracts, 
debts, and engagements of such association, to the extent of the 
amount of their stock thevein, at par value thereof, in addition to tlie 
amount invested in such shares." This position on the pirt of the 
défendants finds its main support in some of the expressions of the 
court in Kenncdg y. Gihson, 8 Wall. 498, where it is intimated that 
the stockholders' liability can only be enforced by the comptrolier of 
the currency through a receiver appointed by him; but it has never 
seemed probable to me that, even if the amendment of June, 1876, 
had not been passed, that the suprême court would fully adhère in 
future cases to the iiitim itions in the case just quoted. The obvious in- 
tent and purpose of the national banking act was to make every stock- 
holder liable to the extent of the amount of stock held by him at the 
par value thereof, in addition to the amount invested by him in such 
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shares. This stockholders' liability was one of tlie securities wliich 
thèse institutions gave to those wlio might become their ereditors, and 
I never doubted tiiat if a case should corne before the suprême court, 
•where the comptroller had acquired no right, or had exercised no 
right, if he acquired one, to appoint a receiver under the power dele- 
gated to him by the law, and yet it was found necessary, in order to 
pay the debts, to resort to the stockholders' liability, that the courts 
would say that the power to enforce such liability rested in a court 
of equity, and could be enforced through such court. It seeras to me 
so palpable that this stockholders' liability was one of the securities 
to the publie dealing with the bank, that the court would hâve been 
astute, if necessary to fiud a means of enforcing such liability, when- 
ever a necessity for so doing eshibited itself ; and I therefore never 
doubted that even if the act of June, 1870, had not been passed, the 
ereditors of a national bank could bave reached the stockholders, 
when necessary, through the aid of a court of equity, adapilng itself 
by its flexible methods to ail the necessities of the case. 

I cannot believe that the courts would hâve allowed the benefit of 
this liability to stockholders to be lost to ereditors merely because 
congress had not specifically dirocted how this liability was in ail 
cases to be enforced. It therefore seems quite évident to me that 
the act of June 30, 1876, did not create any new liability, nor did it 
even provide for enforcing such liability against stockholders under 
circumstances where it could not hâve been enforced before that act 
was passed. This act, then, is not rétroactive, and does not create 
rights which did not exist prior to its passage as against thèse stock- 
holders. If any construction is to be given to this act, it is that of 
limiting the trilîunal in which proeeediilgs are to be iastituted for en- 
forcing the stockholders' liability to a United States court, instead of 
allowing ereditors to resort to any compétent tribunal with equity 
power. I am, therefore, of opinion that it was compétent for this 
court to allow the complainant to amend bis original bill by enlarg- 
ing its scojîe se as to reach the stockholders and enforce their lia- 
bility as such. 

Four of the défendant stockholders — Ira Holmes, Edgar Holmes, 
M. D. Buchanan, and W. G. E. Pope — bave, either by plea or 
answer, set up their discharges in bankruptcy as a défense in this 
case. On the seventh of May, 1871), an order was entered in this 
case of the following ténor: "And the complainants, coufessing 
the pleas of bankruptcy herein filed by Edgar Holmes, [and the 
other défendants,] it is ordered that this case be slayed as to them." 
It is now ui-ged that this amounts to a decree in favor of thèse de- 
fendants upon their pleas in bankruptcy. This can, in no sensé, it 
seems to me, be held to be a final decree in favor of thèse défend- 
ants ; it is merely an order that the proeeedings be stayed as to thèse 
défendants, the complainant confessing the facts set up in the pleas, 
— not confessing the law or the sulSciency of the pleas as a défense, 
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but cimply confossing the facts, and leaving it for the courts to ad- 
judge the law upon taose confessed facts wûeaever the main cause 
should come on for hearing. 

The question tben arises, do thèse pleas ofïer or présent a sufScient 
défense to thèse défendants' liability as stockholders of this bank ? 
Section 50G8, Kev. St., tit. "Bankruptcy," is as follows: 

"(6) In ail cases of contingent debts and contingent liabilities contracted 
by a bankrupt, not lierein otherwlse provlded for, the creditor may inake claim 
therefor, and hâve bis claim allowed, witb right to sbare in the dividends, if 
the coritingency Imppened befoie the order for the final dividend; or he may 
at any time apply to the court to hâve the présent value of tlie debt or liabil- 
ity ascertained or liqiiidated. whicb shall be done in such manner as the court 
shiill order, and he shall be allowed to prove for the amount so ascertained." 

The facts in this case, so far as applicable to this défense, are 
brietiy thèse : On February 3, 1875, the complainant filed the original 
bill in this case. On the fifth of October, 1876, the amended bill was 
filed, wbich brought the stockholders before the court. There bas 
been a receiver in this case, appointed under the original bill, ever 
sinceFebruary 26, 1875, and thèse défendants bave ail beenadjudged 
bankrupts since the amendaient to the bill was filed. After the ap- 
pointment of this receiver, and especially after the amendment of the 
bill and enlargement of its scope, so as to reach the stockholders, it 
was certainly compétent for the receiver to hâve proved the claim in 
bankruptcy against thèse stockholders. ,He could, as readily tben as 
now, hâve ascertained the amount of the assets and liabilities of the 
bank, and bave made as close an approximate estimate of the amount 
which would be required to be coUected from the stockholders, as he 
can now. The two factors for estimating the extent of the stock- 
holders' liability, the debts and assets, were as well known then as 
now. But if he could not hâve done it at that time; if the assets of 
the bank had not been then so far converted, or made available, as 
to be able to show just what would be required from the stockholders, — 
the court of bankruptcy would undoubtedly bave given time, and so 
far delayed the proceedings as to enable such an estimate to be made 
before closing the affairs of the bankrupt estate and ordering a final 
dividend. From the time this bank suspended, the only élément of 
contingency which can be said to bave characterized this stockholders' 
liability, so far as thèse défendants are concerned,was as to its amount. 
From the time thèse men became stockholders, they stood liable for 
th© debts of the bank to the extent of the stock held by them, if it 
should become necessaiy to resort to such liability after exbausting 
the assets of the bank, and therefore the receiver stood in a position, 
at the time thèse bankruptcy proceedings were pending, to bave 
proved thèse claims before the bankruptcy court. In Riggin v. Mag- 
uire, 15 Wall. 5i9, the suprême court says: "As long as it remains 
wholly unsettled whether a contract or engagement will ever give rise 
to an actual dutj- or liability, and there is no means of removing the 
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ancertainty by caleulatiôn, such coiitract or engagement ië not prov- 
able." But hère there was a method, asit seems to me, of removing 
the ancertainty, as to the extent or amount of thèse stocldiolders' 
liability, by a simple calculation as to how much would.be needed to 
pay the debts of the bank after exhausting the assets, and this bal- 
ance or deficiency was the measure of the stockholders' liability to 
the extent of an amount equal to the amount of liis stock. Without, 
therefore, discussing the numerous authorities which are cited by the 

.counsel on both sides of this case, I shall hold that thèse pleas in 
bankruptcy are a sufficient bar in behalf of thèse, défendants. 

By the other spécial matters of défense set up in tlie answer of some 

. of the défendants, two questions are raised : (1) The kind and amount 
of proof required to show that the défendants are shareholders in the 
bank. (2) Does an assignment of shares, made after the bank sus- 
pended payment, relieve the shareholder from liability? 

As to the first question, thèse défendants hâve ail or nearly'all of 
them answered, admitting that they were shareholders in the bank, 
but not admitting the number of shares they respectively held. The 
proof in the case, as to the names of the shareholders and the number 
of shares held by each, consists of the stock ledger and stubs of the 
stock certificates, and the dividend sheets of the bank, and they 
ail show the number of shares standing in the names of thesé défend- 
ants, and the number of shares on which they respectively drew the 
last dividends. This certainly is-^Jrtwa /acte proof of the fact that 
thèse défendants were shareholders, and of the number of shares they 
held, and unless rebutted is sufficient to sustain the allégations of the 
bill. Tiirnhull v. Pai/son, 95 U. S. 418. As the proof corresponds with 
the allégations of the bill, the finding must be that thèse défendants 
are shareholders as charged. 

As to the second point made, the proof shows that some of thèse 
défendants bave transferred their shares since the bank suspended 

'payment. And in some cases the défendants allège that they had 
negotiated a sale of their shares before the suspension, but the trans- 
action was not consummated by a transfer on the books of the bank 
iintil after the susjieusion of payment. 

The bank act (section 5138, Êev. St.) makesthe shares in national 
banlcs "transférable in the books of the association, in such manner 
as may be prescribed by the bj--laws or articles of association," and 

. every person becominga shareholder by such transfer, "shall succeed 
to ail the rightsand liabilities of the prier holder of such shares;" and 
the provisions of the law require lists of the shareholders to be kept 
by the bank, which list shall be subject to inspection by ail share- 
holders and creditors of the bank. 

_ In the light of thèse provisions of the law, shareholders of a na- 
tional bank must remain liable until a transfer of their shares is 
made on the books of the bank; and a transfer of shares, after the 
bank bas become insolvent, certainly cannot be coustiued to releasa 
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the shareholders from liability to tlie creditors of the bank, for the 
reason that it would enable the shareholders to wholly escape liability 
by transferring their stock to irresponsible persons after it became 
évident that the shares were not only valueless, but that they in- 
volved an actual and pending liability for debts of the bank. After 
a national bank, therefore, hiis become insolvent, and has closed its 
doors for business, its shareholders' liability to creditors must be so 
far fised that any transfer of such shares must be held fraudulent 
and inoperative as against the creditors of the bank. If sharehold- 
ers, at the time the bank suspended, can évade liability by a trans- 
fer of their shares, those to whom they so transfer can also escape by 
the satne method, even after suit is commenced. It seems, there- 
fore, qnite clear to me that those who are shareholders when a bank 
suspends must bear the burden imposed by the law in favor of cred- 
itors. 

A decree will, therefore, be entered referring the case to one of the 
masters of this court to hear proof, and report the amount of the 
debts of the bank still unpaid, the value of the assets of the bank still 
available for the payaient of such debts, and the amount of as- 
sessment necessary to be made on each share of the capital stock in 
order to fully meet the indebtedness. 



"WROUGnT-lKON Bridge Co. v. Town of Utica and others. 

{Circuit Court N. D. Illinois. .Tuly 13, 1883.) 

MuNiciPAii Corporations — Oetainino Propektt without Authoritt — Resti- 
tution OR Compensation. 

Tiie obligation todo justice rests upon ail persons, natural and artifîoial,and 
if a raunicipalitj' ol)tains money or property without authoriiy, the law, inde- 
pendent of any statute, Will coinpel lestilution or compensation. 

In Equity. 

G. G. de G. L. Boiincy, for complainant. 

Lawrence, Gamphell t£ Lawrence, for défendants. 

Blodgett, J. This case is one which it appears to me is to be 
solved solely upon the undisputed facts, and those facts are substan- 
tially thèse : 

The towns of Utica and Deer Park, situate in La Salle county, in tliis state, 
adjoin, and the Illinois river fonns the boundary Une between them ; U-tica 
lying on the north and Deer Park on the south sida of the river. On the 
fourteenth of Febniary, 1876, an élection was held in the town of Utica, at 
which a proposition for borrowing money, with which to biiild a bridge acioss 
the Illinois river, was carried by a vote of the légal voters of the town. On 
the twentieth of ilay, 1876, a town meeting was held in Deer Park, at which 
a like proposition was adopted. In pursuance of a notice from the highway 
coramissioners of the town of Utica, a joint meeting of the highway coiumis- 
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sioners of the two towns was held in tlie viHnge of TJtica on tlie eigliteenlh of 
ilurch, 1876. ïliis meeting was attemled by ail tlie liigliway couimissioiiers 
of Uticn and one of the coinmissioners of Deer Park, making four niembers 
of the joint body, and liaving been advised by lawyers in good standing in 
tli9 profession tïiat in such joint meetings a niajority of tlie entire body was 
legally compétent to transact business, tliey proceeded to pass a resolution to 
build a bridge across the Illinois river, at or near the point where the road 
running south from the village of Utica croises said river, the cost of which 
should not exceed $35,000, and to advertise for sealed proposais for the con- 
struction of siicli bridge, and also appointeJ a coramittee to obtain plans and 
spécifications for the inasonry of such bridge. On tlie twenty-secoiid of March 
a further joint meeting was lielj, which was attended only by the three cora- 
missioners of Utica and «ne from Deer Pavk, at which the coinmittee ap- 
pointed by the meeting of the 18th, reported the plans and spécifications 
for the masonry, which re|)()rt was acoepted and the committeo discliarged, 
and the forui of an advertiseinent for projjosals for tlip vvork was adopted and 
the same onlered publi-ihed in certain newspapers. Ou the third day of Apiil, 
1876, a joint meeting of the board of highwaycommissioners of the two towns 
was held for the purpose of receiving and opening the bids, or proposais, for 
the building of the conteniplated orklge. ïhis meeting was attended by ail 
the highway coramissioners of both towns. Tlie bids were opened, and, by 
unanimous consent nf ail the commissioners, further business was snspended 
and the proposais taken nnder advisement. On the twenty-flfth of May, 1876, 
a further joijit meeting was held, which was attended only by the three {ligli- 
way coinmissioners of Utica and one from Deer Park, at which meitting a 
contract for the substructure of the bridge was awarded to Messrs. Pife & 
Hetherington, for which a written agreement was diily mnde and exeouted, 
signed by the three commissioners of Utica and one eonirnissionor from Deer 
Park, and the contract for the iron superstnuctnro was awarded to the com- 
plainant in this case, and what purported to be a written agreement between 
complainant of the Hrst part, and the commissioners of highways of the town 
of Deer Park of the second part, was executed and deJivered, bearing date on 
tbe twenty-fifth day of May, 1876. ïhis agreement seerns to bave been duly 
executed by complainant, ihrough its proper otlicers, but was only signed by 
the three highwaycommissioners of the town of Utica and one highway com- 
missioner of the town of Deer Park. Anot'ier of the higliway commissioners 
of Dear Park signed tlie contract at or about the tinie the bridge was completed, 
giving as a reason for not signingat the time the other commissioners signed, 
that be chose to wait,before signing, until the time forcontesting the élection 
by which the vote in his town to borrow raoney to build the bridge had passed. 
By the contracts with Fife & Hetherington, the substructure — that is, the abut- 
ments and piers of m.isonry on which the iron bridge was to rest — was to be com- 
pleted on or before the fifteenth of August, 1876, and they were to be paid 85 
per cent, ci their contract price as the work progressed, and the reinaining 15 
per cent, on the corapletion of their work. ïhe contract with complainants 
provided for tlie completion of tlie iron superstructure of the bridge by the 
fifteenth of October, 1876, and the complainant was to be paid the sum of 
$17,400 for said superstructure. A contract was also made between com- 
plainant and the highway commissioners of Utica, contemporaneously wiih 
the bridge contract, by whieh it was agreed in substance that Utica slionld 
only be liable to complainant for one-half the cost of the superstructure, until 
Utica should hâve collected the other one-half from De^r Park, and in case Deer 
Park failed or refused to pay its one-half of tJie cost of the bridge, the high- 
way commissioners of Utica would briiig suit against Deer Park to l'^cover 
the money due from Dser Park foi the construction of the bridge. On the 
flrst of June, 1876, and before comphriiiant had doue any ^voï•^ on the bridge, 
a notice was served by the supervisor of Deer Park on the highway commis. 
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siqners of IJtica, Fife & :Hetlierington, and the complainant, to tlio efrect tliat 
,tlie authorities of Deer Park— that is, the supervisor, clerk, andcuuiinis.sioners 
of highways — had decided, under légal adviee, that tlie town of Deer Park had 
no authority, under said voLe, to issue its bonds for the purpose of building 
said bridge, and that the commissionei's of liigliways of the town could not 
lawfully enter into a contract for the building of such bridge, and that no 
liability of the town on such contract would be recognized, an( tliey were 
also forbidden the use of the liighways of Deer Park for the purpose of con- 
structing such bridge^ ïhe bridge was completed according to contract by 
complainant, about tiie twenty-tliird day of December, 1876, there haviiig 
been some delay in the work on the substructure which delayed complainant 
in the completion of the superstructure, and on the day last mentioned a 
joint meeting of ail the highway coinmissioners of the two towns was held, 
at'which the bridge was accepted and an agreement in writing made between 
the highway coinmissioners of the two towns for the maintenance of the 
bridge in good order, at tlie equal cost of the two towns. Tlie town of Utica 
issued its bonds to the amount of §19,000, the proceeds of which were applied 
to the payment of Fife & Iletherington ou their contract, as the money be- 
cauio due; and the town of .Utica also paid to complainant 62,609.45, to 
apply on complainanc's contract for the superstructure; that is, when the 
niaterials for the superstructure arrived at Utica, the freight on the same, 
aniounting to 82,609.45, was paid by that town and charged or debited to the 
complainant. At the September meeting, 1877, of the board of supervisors of 
La Salle county, the sum of •S7,000 was appropriated to aid Utica and Deer 
Park in tlie construction of this bridge, and as it then appeared that Utica 
liad paid ail that had been paid towards the work, it was ordered that S3,50U 
of said appropriation be paid to Utica, and the same was so paid, and at the 
. Mardi meeting of said board, 1882, the balance of said appropriation was 
ordered paid to the town of Utica. After the completion of llie bridge, the 
town of Deer Park refusing to make any payment whatever to complainant, 
and the town of Utica refusing to make any further payment than the 
82,609.45 paid for freight on materials, complainant brought an action of 
asaumpsit against the two towns iu the circuit court of La Salle county, which 
resulted in a judgment by default against Utica and against Deer Park, on 
trial of the issues by the court. Damages were assessed against each town 
separately at 810,096.82, and one-half the costs. Prom this judgment an ap- 
peal was taken by the town of Deer Park to the appellate court of the second 
district of this state, where the judgment was reversed, (3 Bradw. 572,) 
the appellate court holding, in substance, that there was no légal l'ability on 
the part of either town to pay complainant for this bridge; the conclusion 
lieing brielly that there was no such joint action by the board of highway 
commissionersof the two towns as made the contract with complainant bind- 
ing on either town. ïhereupon, said cause having been remanded to the 
circuit court, was again tried and the issues found for the défendants and 
iuilgment given against complainant, which judgment was afterward affirmed 
by said appellate court, and on appeal to the suprême court of this state the 
l:ist judgment of said circuit and appellate courts was affirmed. 101 111. 518. 
Complainant now brings this bill, upon the ground that, in making the con- 
tract for the construction of said bridge, complainant acted under a mistake 
as to matters of law and fact; and, inasmuch as complainant bas no remedy 
at law, prays that it be allowed by the decree and judgment of this court to 
take down and remove said bridge. 

There can be no doubt, from the testimony in the case, that com- 
plainant built this bridge in good faith, in the expeetation that it 
. woi:ld be paid for by one or both of thèse towns. At the time the 
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contraet for the construction of the bridge Tras made with complain- 
ant both thèse towns had, by a vote of their electors, authorized by 
the laws of the state, (Rev. St. c. 121, § 111,) decided to borrow 
money with which to biiild the bridge. From the nature of tlie work, 
the substructure was first to be built, and, as a matter of course, it 
was the first work to be paid for. There seems to hâve been no op- 
posing party in the town of Utica in regard to the policy of the en- 
terprise, and as this money became due to the contractors for the 
piers and abutments, it was paid to them by the commissioners of 
highways of Utica, so that by the time complainant's contraet was 
completed Utica had exhausted its funds in the payment for the sub- 
stracture, and complainant was ]"ft to look to Deer Park for payment 
for the iron superstructure, although by the contraet with complain- 
ant the town of Utica had agreed to pay one-half the eost of the su- 
perstructure. 

I do not care to spend time upon a metaphysieal discussion of the 
question whether complanant acted under a mistake of fact or a mis- 
take of law in making this contraet, or in the building of this bridge 
in pursuance of the contraet. It is not a supposable case that com- 
plainant would bave built the bridge if it had not expected to be 
paid for it. The action of the authorities of both towns, up to the 
time the formai contraet was made, justified such dxpectation, and 
while the complainant may hâve been wrongly advised in the matter 
as to how many members of the board of highway commissioners 
constituted a quorum in a joint meeting of those boards, there can 
be no doubt that the complainant would not bave built the bridge but 
for the expectation that the bridge would be paid for, wHch expecta- 
tion was, as it seems to me, fuUy justified by the fact that both towns 
had voted to raise the money for the purpose. To hâve assumed 
that the towns were legally bound by the contraet of less than a ma- 
jority of the highway commissioners of both towns, acting in joint 
session, may bave been a mistake of law; to hâve assumed that 
they would honestly carry out the expressed will of the voters, and 
borrow the money and pay for the bridge, without captious objection, 
was an assumption of fact, and the mistake in acting upon this as- 
sumption was clearly a mistake of fact. When the bridge was com- 
pleted, the highway commissioners of both towns met, had the bridge 
examined by their engineer, and he reported that plaintiff had in ail 
respects complied with its contraet; and if the plaintiff had not been 
acting, as a matter of fact, under the belief that the bridge would be 
paid for under the contraet, which this joint meeting oi highway 
commissioners had been so careful to ascertain had been fully per- 
formed by the plaintiff, it may be assumed, from ail knowledge of 
human actions, that the plaintiff would never bave given to thèse two 
towns the possession of the bridge. It was no part of the business 
of this plaintiff to build bridges gratuitously for the people of thèse 
towns, or any other eommunity. The plaintiff was and is a business 
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corporation, taking contracts like this with the expectation that it is 
to be paid for the labor and material it expends in constructing 
Works like this. 

This case seems to me in ail essential principles analogous to the 
case of Ckapman v. County Com'rs, decided by tlie suprême court or 
the United States during its last term. 15 Chi. Leg. News, 193; [S. 
C. 2 Sup. et. Eep. (52. J In that case, the county of Douglas, in the 
state of Nebraska, had bought a farm to be used for the support 
thereon of the county poor, and a deed couveying the farm to the 
county had been esecuted and delivered. One tiiousand dollars of the 
purchase money was paid, and the county gave its obligations, secured 
by a mortgage on the farm, to secure tbe balance of the purchase 
money, and the county took possession and made the improvements. 
When thèse obligations given for tbe purchase money became due, 
payment was refused by the county on the ground that the notes and 
mortgage given to secure the same were void for want of power to 
make them. The seller filed a bill to ohtain restitution of his prop- 
erty. In tbe opinion the court say, by Mr. Justice Matxhbws: 

"The contnictfor the sale itself had been executed on the part of the vendor 
by the delivery of the deed, ;uid his title to it liad cûnseqiiently passed to the 
county. As the agreemeiit betvveea tlie parties had failed by reason of the 
légal disability of the county to perforai its part aeconbng to its condition, 
tlie right of the vendor to reioind the contract and to restitution of his title 
woukl seem to be as clear as it would be just, unless soine valid reason to t!ie 
contrarv mav be shown. As was said by the court in Marsh v. Fult.on Co. 10 
Wall. 6'76-6Ïi, and repeated in LoiUsiana v. Wood, 102 U. S. 294-299, the ob- 
ligation to do justice rests upon ail persons, natural and artiflcial, and if the 
county obtains tlie money or property of oitiers without authority, the law, 
independent of auy statute, will coinpel restitution or compensation. * * * " 

Che learned judge, after an examination of the authorities, finds 
tuac there is no valid reason why restitution should not be made, and 
concludes by saying: 

" The conveyanee to the county passed the légal title, but upon a condition 
in the contiajt whicli it was impossible, in law, for the county to peifonn. 
TliPie resulied, tlierefore, to the grantor the riglit to rescind the agreement 
upon which the deed was made, and thns couvert the county into a trustée, by 
construction of law, of the title for his benefit. Tlieie is nothing, therefore, 
to inevent the relief prayed for being granted, if it can be done without in- 
justice to the défendant. On this point, it is said, it would be inéquitable to 
decree a rescissioii of the contract and restoiation of possession of the prop- 
erty, because the parties cannot be placed in statu quu. * * * if the relief 
askod was an uncondilioiial reconveyance of the title and surrender of pos.ses- 
sion, this would undoulitedly be true; but sucli is not the case. Any such 
injurions and inéquitable results as are deprecated may easil}' be averted by 
the simple paymeiit of the amouiit due on account of the purchase money." 

Tested by this reasoning of the suprême court, it seema to me 
plaintiïï's rigbt to the relief asked in this case is clear and undeni- 
able. The delivery of this bridge to the towns of Utica and Deer 
Park passed tothem the ai)parent légal title, but they bave never be- 
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corne the équitable owners. The bridge bas not been paid for, and 
they hâve, therefore, no équitable right to keep it without paying 
for it. 

As to the objections interpossd by the respective défendants to the 
relief asked by plaintifï, t is only necessary to say: The town of 
Utiea insists that it bas expended a large siim of money in paying 
for the piers and abutments on which this bridge rests; bas paid also 
over $2,500 to plaintiff to apply on the superstructure, — ail which will 
be lost if plaintitï is allowed to remove the iron superstructure; that 
the townof Dtica bas actually, in gooJ faith, expended more than its 
proportion of the cost of the construction of the bridge as a whole. 
Tlie reply to this is that this défendant agreed to pay plaintitï one- 
lialf the cost of the iron superstructure, and bas repudiated its eon- 
tract in that regard, and that this plaintifï should not be made a loser 
by reason of the default of Deer Park to keep faith with Utica and 
pay its half of the cost of the bridge. While it was agreed that Utica 
should only pay for 'half the cost of the superstructure, it was also 
agreed that it shoald colleet the other half from IJoer Park and pay 
it to complain-int, and this it bas neglected to do. 

In behalf of Deer Park, it is urged that the plaintiff placed the 
bridge tbere voluntarily, and in face of the notice from the oïlicers of 
the town that the town would not pay for it; chat the bridge is built 
upon a public highway of the town; and that tha situation oi ihe 
bridge is analogous to that of a bouse knowingly built by one man 
upon the land of anotber. To which it may be answered that the 
plaintiff had as good right to act on the faith that the town would 
pay for the bridge, because the peoplo had voted to do so, as it bad 
to act upon the notice of th« ofiicers of the town that it would not 
pay for it. There was no attempt on the part of the town to prevent 
the construction of the bridge, but its proper officers were prompt to 
accept the bridge, and the peojjle of the town to use it as soon as it 
was finished, according to the contract; and, if this town bas so far 
used this bridge without intending to pay for it, it caunot complain 
if the court allows the plaintiff to take it away. 

The défense on the part of the county of La Salle is that it bas 
contributed §7,000 towards paying for the bridge, of which it will be 
deprived if the bridge is removed. This argument would hâve some 
force if the county bad paid the raoney to the plaintifï; but the pay- 
ment of that sum to the town of Utica, which has been applied by 
that town in the réduction of its own contribution to the bridge, cau- 
not, it seems to me, in any way affect the rights of this plaintifï. If 
the county authorities saw fit improvidently to appropriate this §7,000 
where it would not be applied towards paying for the construction of 
tbe bridge, it is the misfortune of the county, and not the fault of 
the plaintiff. 

Utica has paid §2,609.45 to apply on plaintiff's compensation for 
V.17 jio.4— 21 
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the bridge, but this is so small a proportion of the entire cost of the 
bridge that it ought not to affect plaintifï's right to the relief prayed 
for, inasmach as the court can adjust the equities of the parties in 
that regard. 

There will, therefore, be a decree entered that, unless the défend- 
ants, the towns of Utica and Deer Park, within 90 days from this 
date, pay to the plaintif! the amount due upon the contract for the 
construction of this bridge, deducting the $2,G09,45 whicli has been 
paid, together with interest upon the balance unpaid at the rate of 
6 per cent, from the time of the completion of the bridge, the plain- 
tiiï will be allowed to take down the bridge and remove it, under the 
direction of a proper officer of this court ; but that, if the défendants, 
or some of them, shall not elect to make this payment and thereby 
save the bridge, plaintifï will be allowed to take down and remove 
the iron superstructure of the bridge ; but betore plaintifï so removes 
the bridge, it will be required to repay the town of Utica the sum of 
$2,609.45 so paid to plaintiff by said town on account of the bridge. 



United States v. Banks, Jr. 
{District Court, S. B. New York. July 16, 1883.) 

1. Deed of Gipt PR05I Testator to Devisee— Valuabt,e Considération. 

A devisee, prior to the testator's death, lias no présent estate or recognizablo 
légal Intevest in the propert}' dcvised ; and a deed from the testator to the dev- 
isee, which is a charge against his future expected interest only, canuot be 
deemed given or received upon any valuable or adéquate considération. 

2. Bamb— Advaxcement — Succession Tax— Act of Juse 30, 1864, § 132. 

A deed of gift to a son, though made as an advancement, and, as such, 
chargeable against the son's ultimate share of tlie father's estate under a will 
existiiig at the time of the deed, is a "succession," under section 132 of the 
act of june 30, 1864, as a conveyance without " valuable and adéquate considér- 
ation," and is chargeable with a tax of 1 per cent, oa the value of the pioperty 
conveyed, 

At La^v. 

Blïhxi. Root, U. S. Atty., and W. W. Adams, Asst. U. S. Atty., for 
plaintiff. 

E. Ellery Anderson, for défendant. 

Brown, J. This action is brought under the act of June 30, 18G-i, 
to recover the sum of §120, as a succession tax of 1 per cent, upon a 
lot of land of the agreed value of $12,000, conveyed by David Banks,, 
senior, to his son, the défendant, in February, 1869. In 1S65 the 
grantor had executed his will, in which he made certain legacies to 
equalize his prier gifts among his four sons. The will further de- 
clared that "ail advanees which may hereafter be made to either of 
my sons shall be charged against such son as an advance, and shall 
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bear interest from the time he shall receive the same." Subsequentlj, 
in 1869, the testator designed to make a présent gift of a lot to eaeh 
of his four sons. The deed to the défendant was made and delivered 
in part exeeutionof that intention. For somereason, which does uot 
fully appear, the other three sons did not obtain any deetl of the lots 
designed for them, and the testator died in September, 1871, leaving 
his will unchanged. In the mean time, the law imposing a succes- 
sion tax was repealed. The défendant, in the settlement of the es- 
tate, accounted to his three brothers for the value of the lot in ques- 
tion as an "advance" under the will. 

Upon thèse facts the défendant contends that the convej'ance was 
not without a full valuable considération, inasmuch as by reason of 
the grantor's intention to make an equal gift to his four sons alike, 
which was only in part esecuted, "the deed became an "advance" 
under the will, and as such was, from the moment of its delivery, a 
charge upon the defendant's expectancy under his father's will to the 
full value of the lot conveyed. 

The clause in the will above quoted relating to "advances" would 
seem from the context, and the provision relating to interest, to hâve 
been drawn in référence to advances of money. Chase v. Eiving, .51 
Barb. 597. Though there is some difficulty, therefore, in bringing 
this conveyance within the litei-al reading of the will, still it is withiri 
its équitable intention. Conceding this point, however, I think it 
is not sufficient to relieve the défendant from the tax imposed by 
the act. Section 132, in defining a taxable succession, includes any 
"deed of gift or other assurance of title made without vaiuable or ad- 
équate considération;" and a similar tax was imposed upon a suc- 
cession by devise. At the time the deed was executed the défendant 
had no proprietary interest whatever in the property of his father. 
He had no "expectancy" — i. e., no expectant estate therein — in the 
sensé of our statutes. N. Y. Eev. St. 723, 725. A will speaks only 
from the testator's death ; and in this case his death was two years 
afterwards. Until then the défendant had no recognizable interest 
in his father's property, either légal or équitable. He had no vested 
or contingent estate therein, but only a mère possibility of an inter- 
est. This possibility, though the possible subjeet of a contract 
which might be enforced in eqnity after the testator's death, {Bechley 
V. Neicland, 2 P. Wms. 182,) was not assignable so as to convey any 
interest in the estate, nor a subjeet, of a présent conveyance or of any 
présent charge. Jackson v. Waklron, 13 Wend. 178 ; Munsell v. Lexcis, 
é Hill, G35. 

The "valuable and adéquate considération " referred to in section 132 
must be held to mean either money paid,' or some présent légal in- 
terest or estate parted with or charged, or services rendered, to the 
value of the property received. î/. S. v. Hart, é Fed. Eep. 203. 
Hère no money was paid, nor had the défendant any présent right, 
interest, or estate, iu contemplation of law, upon or against which 
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the conveyance at the time it was made conld he a légal charge. 
Tlie deed was in law, therefore, a pure gift, although it might, and 
did, resuit ultimately in diminishing the devise to the défendant un- 
der the will. This devise was also a gift, which would hâve been 
subject to the like succession tax had the law net been repealed. 
As an "advanee" the deed was a gift, and noae the less so because a 
subséquent gift by devise was thereby made so much the less. As 
the défendant, on receiving this deed, parted with no présent valuable 
interest recognizable in law, and was net in conséquence of the deed 
subsequently deprived of anjthing to whieh or in which, at the time 
the deed was made, he had any légal interest, right, or property, the 
deed must be held to be within the statutory définition of a succes- 
sion; and judgment is, therefore, ordered for $1'20, with interest and 
costs. 



In re Glen Ieon Works, Bankrupt.^ 
{.District Court, E. D. Pennsykania. June 26, 1883.) 

1. CoiîrOIÎATIONS — lNf?OLVENCY — CAPITAL SUBSCKIPTIONS— LlABILITY OF BTOCK- 

HOI-DF.US — AtTACIIMENT EXECUTION. 

The capital suliseriptions of an insolvent private corporation, suhscribed by 
sfockholders, subject to as«es=iment calh by a board of diiectdrs, remaining 
unpaid,and not called orassossel by thedirectors, are Tablj to jndgment cred- 
itors of the corporation, and ma}' lie scized as well by writs of attachnient ex- 
écution issued against the stocliholdcrs as liy 1 cred.tors' bill. 

2. S.VMR — 'StJBscuiPTroN Notes — Assessments and Calls 

AVliere the articles of association of a corporation provided for a capital stock 
of gl4i.l,O00, and slipu a'cd that the stocliholdersshould give th ir notes, With- 
out interes', forlhjir respe tive subscriptions,\vliich notes sliould n:)t l)e liahle 
at any time to an as essment for more llian 50 per centum of tlieir face, heM 
thaï, in case of insolvcncy, the whole capital subscribed was liable tocreditors ; 
and tlie corporation havi'ig become bankrupt after 20 per centun of the cap- 
ital liadlieen assesse;! and pa'.d in,7i(!W, that the stoctiholdcrs wero liahle tocred- 
itors for their respective proporti )ns of the wliole unpa.d aniount subscribed. 

3. Same — lîAXKiuPTCT — Lien of Priou Attaciiments. 

The corporation having beendeclared banlirupt, upon proceedingsinstituted 
suljse juently to tlie service of su h writs of attaclment execut on upon stocli- 
holders, and the unpaid capital having heen awarded to the assignée, without 
préjudice to the rights of attaching creditors, and with provision for tlieir in- 
tervention, upon the intervention of the attaching credilors, clairaing the 
amount of their jndgment out of the fnnd in the hands of the assignée, iirld, 
that the same was llàhle to the Ken of tlie attachraents, and should beawarded 
to the attaching creditors. 

Exceptions to Eegister's Eeport. 

The subscriptiou list or articles of association of the Glen Iron 
"Works, a corporation, provided, inter alla, for a capital of §140,000, 
and the subseribers agreed to give ïheir notes therefor without inter- 
est; not to be liable at any time to an assessment of more than 50 

iReported by Albert B. Guilbert, Esq., of the Philadelphia bar. 
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per centnm of their face, nnr to an assessment of more than 20 per 
centum within 18 months after organization. 
The notes were in the foUowing form : 

One day after date [)roinise to pay to tlie Glen Iroii Works, or its 

order, the suin of dollars, withoiit défalcation, for value received. 

Tliis note isgiven for tlie fiiU arnount of siibscrlption to the capital 

stock of the said Glen Iron Works, aiid is subject to such assessineuts, from 
time to time, as tlie board of direcîors of the said Glen Iroii Works may deein 
necess-.iry: pruvided, such asse^^snlents do not, in the uggregate, exceed 50 per 
centum of the face of the above note, nor more than 20 per centum thereof 
witliin 18 months from the date of the saine. AH assessments made and paid 
to be credlted hereon. It is further provided that this note is without inter- 
est; and that, in the event of the said The Glen Iron Works declaring divi- 
dend or dividends out of any proMts made, the sanie shall be credited hereon 
in the proportion to vvliieh the nnmberof shares of the capital stock standing 

to name may entitle, until the full amount of the above note, by reason 

of crédits by assessments and dividends aforesaid. shall be paid, when the 
same shall be returned to the subscriber or légal représentatives, and in lieu 
thereof a paid-up certificate of stock be is.5ued. 

i'iie stoekholders, upon the call of the directors, having paicl in 20 
per centum of the amount of their subscriptious, Wilson and others, 
juJgmentcreditors of the corporation, having a judgment for $25,000, 
on January 1, 1876, issned writs of attachment exécution, and sum- 
moned as garnishees the respective stoekholders and subscrihers to 
the capital stock. An assessment of 30 per centum, in addition to 
the 20 per centum already paid in, had been called by the directors, 
but a reseinding resolution had been passed by the directors prior to 
the issuing of the attachments. Subsequently proceedings in bank- 
ruptcy were instituted, and the corporation declared bankrupt. On 
September 4, 1878, the whole amount of the unpaid capital was 
awarded to the assignée, subject to the rights of the attaching cred- 
itors, and with leave to tliem to intervene. See the elaborate opinion 
of Cadwalader, J., IVilIntr v. The Stoekholders, 35 Leg. Int. 346. 

The register, upon considération of the elaim of the attaching cred- 
itors, reported that no lien existed by reason of the attacliments, and 
awarded the fund to the gênerai creditors, -whereupon the attaching 
creditors excepted. 

P. K. Erdinnn, R. E. Wright, Jr., and B. G. McMurtrie, for the 
attaching creditors. 

W. D. Luckenback and Edward Harvey, contra. 

Butler, J. The point decided on the assignee's pétition was the 
responsibility of stoekholders for unpaid subscriptious. No distinc- 
tion was recognized between the 30 per cent., liable to assessment 
under the article of association, and the remaining 50. The com- 
pany's insolvency being shown, the whole was declared due, — the 
failure of the company to assess, being treated as immaterial. The 
effect of outstanding attachments was not considered, the question 
being expressly reserved, unprejudiced by anything done or said. As 
the opinion filed shows, the decree rests upon the conclusion that 
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unpaid subscriptions are assets, available for the payment of debts ; 
that while the company, during solvency, could recover only in pur- 
suanee of the articles of association, the limitations of this instru- 
ment became inoperative when insoivency occurred; and this latter 
fact appearing, and the entire amount being necessary to satisfy cred- 
itors, its payment should be reqnired. The gênerai subject is fully 
discQssed in the opinion; and little need be added to what is there 
said, in disposing of the question now in hand. 

On behalf of the gênerai creditors it is asserted that the garnishees 
owned nothing when the attachments issued, that they were subject 
to no liability ivhatever, and that there was nothing, therefore, upon 
which the writs could operate. No other question is raised, and no 
other will, therefore, be considered. 

My judgment is against the position stated. The obligation of the 
stockholders, enforced in the decree referred to, did not commence 
with the decree. It arose out of the act of subscribing, and contin- 
ued from that time. To the extent of his subscription the stock- 
holder at once became, and thereafter remained, contingently respon- 
sible. It was possible payment might never be required, but to ail 
who dealt with the company it was an existing obligation, liable to 
enforcement when other means of payment should fail. The obliga- 
tion (as respects creditors) was similar to that of guaranty. An 
assessment by the company, or decree by the court, was required to 
détermine the necessity for resorting to it. If the company failed in 
its duty to assess, when it should, the assistance of the court might 
be invoked. Usually such assistance is invoked by bill. Why may 
it not be by this statutory attachment ? In every method of proceed- 
ing (in such cases) the stockholder is treated as a debtor of the cor- 
poration. The obligation is directly to it, though for the beuefit of 
creditors. Eecovery, it is true, cannot be had without proof of in- 
soivency; but this fact can as readily be determined in such pro- 
ceeding, by attachment, as by bill. It need not be determined in 
advance of the writ. The process will bindwhatever is embraced in 
the obligation, and upon proof of insoivency, recovery may be had. 
As before stated, this fact can safely and readily be determined in 
this proceeding. The attachment is of the nature of equity process, 
and the practice under it embraces the amplest means of discovery, 
and the fullest opjjortunity for administering justice to the parties. 
I cannot doubt, therefore, that the obligation of the stockholders 
might bave been ascertained, declared, and enforced, in that proceed- 
ing, nor that it would bave been, had not the company gone into 
bankruptcy, and thus transferred the inquiry to this court. I am at 
a loss to understand what défense the garnishees, or défendant, could 
hâve raised, with any prospect of success. The corporation being 
insolvent, the money was not simply owing, but presently due. I do 
not see any other question than the latter, that they could bave pre- 
seuted; and this would hâve involved only the liability to immédiate 
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pTyment. Money owing under every description of conlractual obli- 
gation is subject to attachaient. As before observed, the writ and 
practice under it, are of the nature of equity process and practice, 
devised for the purpose of reaching what a common-law writ wiil not, 
and thus avoiding the necessity of resorting to equity proceedings 
in Buch cases. I bave said the company was insolvent. The faet 
does not seem open to doubt. The unsatisfied judgments and out- 
standing exécutions might ■well be regarded as sufficient prima facic 
évidence of it; but subséquent events, and the investigation of the 
court, put it beyond doubt. What constitutes insolvency, and how 
it must be shown, under the Pennsylvania statute of 183G/ relating 
to exécution, are not questions in this case ; and what the courts of 
this state hâve said on tliat subject is, therefore, unimportant. The 
term "insolvency," as hère involved, signifies insufficiency of property 
to satisfy creditors; and this fact may be shown by any évidence 
that will satisfy the court, and, for the purposes of this case, at any 
time while the money is undisposed of. 

Whether, however, the company was insolvent and the money 
presently due when the writs issued, I incline to think is unimportant. 
If it was not due, this fact, I am disposed to believe, would not af- 
fect the resuit. The liability, at least, existed, and this the writs 
probably attached, entitling the creditors to recovery when the money 
was subsequently declared due. This, however, need not be decided. 

The déniai of judgment in the assignee's suits at law, and in Pat- 
terson v. Lijnde, 106 U. S. 519, [S. C. 1 Sup. Ct. Eep. 432,] was be- 
cause of the absence of privity between the parties — without which, 
of course, such an action would not lie. In Patterson v. Sinclair, 2 
Norris, 250, the suprême court of Pennsylvania recognizes the right 
to recover by attachment under circumstances such as exist hère. 
I would refer also to Ogilvie v. Ins. Co. 22 How. 387. 

The money covered by the attachment must be appropriated to 
them. 

'The Penns.vlvania act of .June 16, 1836, i 35, provides that an attachment sur 
judgment may issue in Wio same manner and with like effect as in cases of foreign 
attachment; and the act of June 13, 1636, relating to foreign attachments, pro- 
vides for the attachment of the goods and chattels, lands and tenements, of the de- 
fendant, in whose liands or possession soever the same may be. — [Rep. 
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In re Cook and anotlier. 
{District Court, S. D. New Torlc. July 5, 1883.) 

1. BaNKTÎUPTCY — ASSIGNF.E'S ACCODNT FOR AtTO' NET's ClIAIînES. 

An as-ignuu'saccount for moneys paid to an attorney for services not author- 
ized by llie court cannot be allowud ben'onil wliat tlie évidence shows to be 
reasonable, having référence to the amount and circumstances of the e^tate. 

2. SaME — CONCEALMEST OF BaNKRCPT'S EsTATE. 

It is the business cf tlie assignée to nnalie reasonable prtiiminarj'inquiries as 
regards the facis of alleged conce.ilment of thj liankvupt's propert/ 

3. Same— Assignée Gi^atminq For. Seuvices as Atto-sney. 

An attorney, in peiformii'g Ibe ordinary duiies of the assignée, cannot claîm 
from tlie estate compensation as for professioual services. 

4. SAM,i — ExrEXSE IN SEAKCHIKn POli Pp.opekty. 

An assignée cannot be permitted to expc.id the cbiet part of the moneys 
coilected 11}' him in the employmenl of an altorney lo liiid additicnxal property, 
which results in noihing. 

5. Same — .\li,owance fou Attotîney's Fées. 

AVbere in 1ô74 an assii;nee re. e.ved §1,250 upon sale of the bankrupt's book- 
accounls ahout t\v,) raonihs after the adjud cation, and in 1883 presented liis 
accoHiit, in wliich $171.20 wag charged for bis disbn sements and $1,068.36 for 
moneys paid to lus a tornoy feu- alleged services, none of wbich wasever autlior- 
ized liy the court, and the attorney being dend and no hill of items being pro- 
duced, and the testim<my as to services being vague and gênerai, 7teW, that 
$300 only shoiild be allowed for the attcu-ney, and tbat the assignée shonld 
aecounl for the residue, with inteiest — the mone}' huviiig beon -( by his o v ii 
business firm. 

Objections to an Assignee's Discharge. 

liocs tC Morgan, for tlie assignée. 

D. W. McLenn, for creditors opposed. 

Brown, J. The assignée of the baiikrupts in the above matter 
applies for the approval of his account, and for his discharge, upon 
the report of the register, to which objection is made on behalf of 
the creditors. The entire receipts of tlie assignée amounted to the 
sum of §1,2.')0, derived from a single sale of the bankrupt's book- 
accounts, ot §0,. 500, made on the twenty-fouith day of November, 1874. 
No other collections were made bj' the assignée from anj' source. 
His charges against the estate, in the account presented by him, are 
$l,29i.SG, being $44.86 in excess of his receipts. There has never 
been any dividend to creditors. The estate is debited §171.20 for 
fées of the clerk, register, and marshal, and for advertising in the 
varions stages of the case. The residue of the débits is for moneys 
paid to Mr. E. G. D. Kittredge for his services as attorney for the 
assignée, as follows: June 13, 1874, $50; Deeember 7, 1874, $250; 
November 29, 1ST6, $308.36; Deeember 16, 1876, $400; in ail, 
$1,068.36. The attorney died before the presentment of the assignee's 
account. 

The bankrupts -were copartners, doing business in this eity, and 
proceedings in bankruptcy against them were commenced by a peti- 
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tion in involuntary proceedings presented by the lleriden Companj', 
and Bramhall, Deane & Co., two of their largest creditors. An ad- 
judication of bankruptcy was made on the lifteenth of September, 
187é, and on the thirteentli of October following, Mr. Deane, a mem- 
ber of the firm of Bramhall, Deane & Co., was appointcd and qnalified 
as assignée. On the fourieenth of November, upon an application 
to the court for ieave to sell the book-accounts, an order of référence 
■was made to ascertain the facts and report; and upon the report 
thereon an order permitting the sale of the book-accounts for $1,250 
was made on the twenty-fourth of November, 1874, and on the same 
day the sale was made, and the sum of $1,250 paid to the assignée ■ 
as above stated. This sum was then deposited by him with his own 
firm of Bramhall, Deane & Co., and an account on their ledger was 
opened with the assignée. Mr. Kittredge had been previously the 
attorney of Bramhall, Denno & Co. He conducted the involuntary 
proceedings upon which the bankrupts were adjudicated. The four 
sums paid to him, and charged in the assignee's account as above 
stated, were ail paid by Bramhall, Deane & Co. ; the first two by their 
checks payable to his order; the last two by their promissory notes 
made to the order of Kittredge ; the one for §400 payable two 
months after date, and the one for §5368.36 payable one month after 
date. In the testimony upon the accounting it is stated by one of 
the firm that the reason why the last two payraents to Kittredge in 
November and December, 1876, were made in notes instead of aïoney, 
was because "it was not convenient at the time to pay in money." 
As there was then a large bf.,lance in the firm's hands of the money 
deposited by the assignée with the ûrm on the twenty-fourth of No- 
vember, 1874, the above statement is sufScient évidence either that 
Kittredge was not at that time deemed to be employed by the as- 
signe* as such, but by the firm on their own account to investigate the 
bankrupt's affairs, and that thèse notes were given in payment of 
their own debt; or else that tlie sum of $1,250, deposited with them 
by the assignée, had been used by the firm for their own benefit ; and, 
in the latter case, as the assignée was a member of the firm, the use 
of the monej' must be deemed a use by himself, and he must be 
charged with interest. 

The sums paid to Mr. Kittredge as attorney from 1874 to 1876, 
making in the aggregate $1,068.36, as above stated, were ail paid 
without any order or approval of the court. To be allowed as charges 
against the estate, they must, therefore, be shown to hâve been either 
necessariiy or reasonably incurred by the assignée, or expended for 
the benefit of the estate. Gen. Ord. 30, § 50t»9; In r« Noyés, 6 N. 
B. E. 277; In re Warshinq, 5 N. B. E. 350; In re Dnvenport, 3 N. B. 
E. 77; Plan v. Archer, 13 Blatchf. 351; Hunker v. B'wg, 9 Fed. Eep. 
277; In re Drake, 14 N. B. E. 150; Ex parte Whitcumb, 15 N. B. 
E. 92. 

It is impossible to say, in référence to most of the payments to Mr. 
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Kittredge, that tliey are sliown to hâve been for services either neces- 
gary or bénéficiai to the estate. 

The testimony upon the accounting in support of the charges is ail 
vague and gênerai. No bill of items is presented showing what the 
précise services, or what any of the payments, were for. If any bill 
of items was ever rendered by the attorney it is lest. The services 
rendered by the attorney are shown in a gênerai way to hâve been : (1) 
Proouring the adjudication in bankruptcy, for which a reasonable sum 
may be àllowed, (In re N. Y. Mail Steam-ship Co. 7 Blatchf. 178;) (2) 
procuring the order for sale of book-accounts in November, 1874; (3) 
consultations as to a chattel mortgage in this city, and a mortgage on 
real estate in Warren county, both foreclosed long before the bank- 
ruptcy; {i) examination of the bankrupt, which was not concluded, 
•was never signed, and the minutes of which are not produced, but are 
lost; (5) investigations as to property of the bankrupts alleged to 
be at Rutland, Vermont, on which business Mr. Kittredge went there 
twice, the resuit being that they concluded that the writer of the let- 
ters on which this action was based "did not know what he was writ- 
ing about," and nothing was discovered, nor any légal proceedings, 
even, were ever instituted for the recovery of anything there. 

The larger part of the attorney's charges, namely, those in Novem- 
ber and December, 1876, for $7(38.36, is souglit to be justilied by the 
endeavora to find property of the bankrupts alleged to hâve been con- 
cealed at Eutland, and the attorney's necessary visits there on that 
business, as above stated. But I find nothing in the évidence or the 
circumstances sufiicient to justify any considérable charges for an at- 
torney in that matter. The employment of professional services 
must be cautiously guarded, and careful regard at ail times main- 
tained for the interest of the creditors, and the amount and circum- 
stances of the estate. In re N. Y. Mail Steam-ship Co. 7 Blatchf. 178; 
In reDrake, 14 N. B. E. 150. 

It is the business of the assignée himself to make ail reasonable 
preliminary inquiries in regard to alleged concealment of property, 
and not to employ an attorney to do the assignee's proper work. The 
visits to Eutland were merely for inquiry into facts on the basis of 
certain letters received from some one there; inquiries such as any 
intelligent business person was compétent to make, either in person 
or by correspondence. In this case, after the sale of the book-ac- 
counts, in November, 1874, the assignée paid little or no attention to 
the estate, but left everything, according to the testimony, to the man- 
agement 01 Mr. Kittredge. If an attorney undertakes such business, 
he cannot claim compensation from the estate as for professional serv- 
ices. It would be an opprobrium upon the law, and is not to be toler- 
ated, that an assignée, instead of distributing the fund collected among 
the creditors to wbom it belongs, should be allowed to expend it ail, 
or most of it, in the employment of counsel to perform the ordinary 
duties of the assignée, or in the alleged but vain endeavor to discover 
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other property, without the consent of creditors or the sanction of the 
court. Upon this subject I concur fully in the remarks of Nixon, J., 
in the Case ofDrake, 14 N. B. E. 150, abovecited. 

In regard to the other services of the attorney, the évidence is so 
vague that it is difficult to détermine, in the absence of a bill of par- 
ticulars, what woukl be a reasonable compensation. There is no 
évidence of any spécial difficulty, or of laborious professional work of 
any kind, and the estate itself is small. Upou the whole, I think 
that §300, including the two items of June 13 and December 7, 1874, 
will be a libéral compensation for ail services of the attorney which 
the évidence discloses, or which may be fairly inferred from it; and 
it is more than could be allowed upon such évidence were the attor- 
ney still living and his évidence procurable in support of the charges. 
The item of $58.55 paid to the attorney, September 18, 1874, appears 
by the ledger of the cierk of this court to hâve been paid by Mr. Kit- 
tredge for clerk's fées a few days afterwards, and is embraced in the 
sum of $171.20, disbursements above mentioned. 

The assignée should, therefore, be allowed $300 for ail the services 
of Mr. Kittredge as attorney; the sum of $171.20 for further dis-; 
bursements; a,nd $55.32, his own fées and commissions ;—leaving from 
the sum of $1,250, collected by him, a balance of $723.48, which, 
with interest thereon from November 24, 1874, (with which the as-, 
signée must be charged, as the money was employed in the business 
of his own firm,) amounts to $1,092.45, on payment of which, less 
the sum of $50 costs allowed on this accounting, the assignée will 
be entitled to his dischai-ge. 



In re Eansosi. 
(Disfrfc' Court, S. D. New York. June 28, 1883.) 

BANKRUrTCT — EQUITABLE DOWEIÎ. 

Under the Revised Statutcs of New York a widow is not entitled to cqiiitalilo 
dower except in lands of which the Imsband was equitably seized at tlie time 
of his death, and has no interest in contracts of purchase which the husband 
aliened in his life-time ; nor has slie any inchoate dower unless the lilisband 
hâve a valid and rccognizable équitable estate. 
Bame — Paetnekship Pkopertt — TiTLE IN Naîie op Paktneu — TiicrsT. 

Whire four eut of six members of the firm of W. A. K. & Co. contributed 
the considération for the purchase of valuable real estate which was afterwards 
used in the firm business, and the title, by the arrangement and concurrence of 
the four associâtes, was taken for convenience in the narae of W. A. K. only, 
and the rents for many years were divided ratably among the four, according 
to their contributions of the purchase money, until the bankruptcy of ail of 
thefn, when the property was transferred, first to a voluntary assignée and aft- 
erwards to the assignée in bankruptcy, /icM that, under the Xew York Ue- 
vised Statutes, the other three associâtes had no rccognizable, équitable estate 
in the property," and that their wive's had nO inchoate fight oif dôwer thertin. 
Ueld, aiso, that if the associâtes were regarded as partners in a pattii;ular pur- 
chase, still the property would be treated as personalty not subject to dower. 
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Pétition for Allo-wance of Dower. 

Butler, StllliiKtn é Hubbard and -/. Notman, for petitioners. 
Marsh, WUson é IVallnce, for the assignée in bankruptcy, opposed. 
Brown, J. On tlie thirtieth of Deceinber, 18G5, tlie premises 
known as 384 and 386 Broadway were conveyed to Warren A. Ean- 
som for the considération of $325,000. 'J be'sum of $200,000, part 
of tlie considération money, was secured by the bond and mortgage 
of the grantee. The residue of the considération was paid in cash by 
four out of the six persons who then eoiiiposeJ the firm of W. A. Ean- 
«ora & Co., in the following proportions : W. A. Eansom, 40 per cent. ; 
A. P. Eansom, 40 per cent.; E. H. Boyd, 10 per cent.; and D. W. 
Geer, 10 per cent. The property was not puichased as tbe copart- 
nership property of the tirm of Eansom & Co., and was never intended 
as such, but as tlie separate property of tbe four persons who paid 
the considération, and for their beuefit, in the same proportions as 
their contributions to the considération. W. A. Eansom was then 
ïinmarried; the others were married. On full conférence and dis- 
cussion among the four persons interested, it was determined that 
the title should be taken in the name of W. A. Eansi^m only. The 
property was occupied by the firm of W. A. Eansom & Co., w4io paid 
rent, wliich was divided among the four persons beneticially inter- 
ested in the purchase. Several changes were al'terwards made in the 
individuals eomposing the firm of Eîinsom & Co. Aboiit 1877 Mr. 
Geer trausferred wliatever interest he had in the property to the 
other three associâtes in some manner which does not fnlly appear. 
About 1878 the firm of Eansom & Co., becommg insolvent, made a 
voluntary assignment for the beuefit of their creditors, transferring 
their partnership as well as their individuai property, which was exe- 
cuted by the three remaining associâtes interested in the property in 
question. Upon subséquent proceedings in bankruptcy an assignée 
was appointed, in whose favor the voluntary assignment under the state 
hiw was set aside, and ail the property trausferred to the assignée in 
bankruptcy. 

On a subséquent sale of thèse premises by the assignée, objection 
to the title was made on the ground thaï the wives of A. P. Eansom 
and E. H. Boyd had, or might hâve, an inchoate right of dower in 
the équitable estate of their husbands in the property. The title, 
however, was passed, and the purchase muuey paid into the registry 
of the eoiu-t, Bubjeet to any lawful daim of inchoate dower which the 
wives of A. P. Eansom and R. H. Boyd might hâve liad in the real 
estate; and the wife of W. A. Eansom, wlio, in the mean time, had 
married, executed a release of her dower to tlie purchaser under an 
agreement approved l)y the coait that the same should be without 
préjudice to her claim of dower in the proceeds of tbe sale, provided. 
tUe wives of the other associâtes were tielJ to be legally entitled to 
dower lu the premises. 



V 
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A pétition having been filcd for allowance of dower out of the pur- 
cliase money deposited in the registry, a référence was ordered to the 
register in charge, by whose report, disallowing the claim, the above 
facts appear. 

Before the revision of the statutes of New York ît was well settled 
that there was no dower in a mère équitable estate. By the Eevised 
Statutes, however, it was provided (vol. 1, p. T-iO, § 1) tiiat "a widow 
shall be endowed of a third part of ail the lands whereof her husband 
was seized of an estate of inheritance at any time during tlie mar- 
riage;" and other provisions provide- for dower in certain équitable 
interests. 2 Eev. St. p. 37é, §§ 63, 64; p. 112, §§ 71, 72. 

In the case of Hcnvley v. James, 5 Paige, .*318, 452, 453, it was 
held by the chancellor that by thèse provisions of the Kevised Stat- 
utes the législature "distinctly adopted the principle permitting the 
"widow to receive équitable dower in the descendibie équitable inter- 
ests of the husl)and in the real estate which belonged to hiui at the 
time of bis deatli;" but not as "against a grantee to whom the hus- 
band aliened it in his life-time." Id. 454. 

In Hicks v. Sfe.hhins, 3 Lans. 39, it was held that a widow was not 
entitled to dower in lands held under a contract of purchase, where 
the husband had aliened his interest in the contract prior to his 
death. 

In Cluirch v. Church, 3 Sandf. Ch. 434, where équitable dower was 
allowed, the hushand had died in possession of certain real estate, 
seven-eighths of which he had purchased at the raaster's sale, for 
■which he paid the considération, but never obtained a deed. 

In the présent case it appears from the testimony that one of the 
reasons for taking the title in the name of W. A. Ilan-->otn only was 
beeause the other persons in interest were married, and it was 
deemed "more convenient" to hâve the title in the name of W. A. 
Eansom alone ; and from this it would seem to hâve been the in- 
tention that the property should not be incumbered by claims of 
dower. No force, however, can be given to this circumstance, pro- 
vided the wives are by law entitled to it. 

The terms of the statute giving dower as above qunted are not con- 
fined to a seizinof a légal estate; but the more natural and probable 
construction would limit the words used to légal estâtes only, beeause 
the lievision was largely a codification or express enactment of the 
rules of law previously settled; and if an important change was in- 
tended, such as making wives dowable generally in ail équitable es- 
tâtes, it would naturally be expected that such an intention would be 
indicated by words more explicitly and naturally espressiiig such an 
intended change. The words do not, however, forbid dower in équi- 
table estâtes; and to the estent to which the législature bas in other 
ways indicated its intention to give dower in équitable estâtes, such 
équitable dower may be sustained. But this apparent intention ex- 
tends no f urther than to équitable interests held.by the husband at the 
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time of iiis deâth ; and such îs the express ruling in Haivley v. James, 
and in the other cases above eited. 

Tn the présent case the husbands of the petitioners, by their volun- 
tary assignaient and their acts of bankruptcy, followed by the due 
appointment of an assignée, hâve aliened ail their interest in the 
promises in question during their Kfe-tlme ; as much so as if they 
haa conveyed them by deed or sale to a purchaser. 

2. In any view of the statute of this state as to dower, an essential 
condition before dower can attach is that the husband must at least 
be seized of an équitable estate of inheritance in the lands in which 
dower is claimed ; and, in the pres&nt instance, I am satis-fied that 
the husbands of the petitioners, under other provisions of the Eevised 
Statutes of this state, never acquired any recognizable équitable es- 
tate wbatever in the lands in question. In the notes of the revisers 
(5 Edm. Rev. St. 320) one of their declared purposes is stated to 
be to prohibit for the most part the séparation of légal and équitable 
estâtes in land, as theretofore largely practiced and recognized by the 
courts. Express trusts were confined within narrow limits, which do 
not embrace the présent case, and ail beyond were declai'ed unlaw- 
ful. Trusts resulting by opération of law merely were, indeed, pre- 
served, as was necessary to prevent frauds; but the most fruitful 
source of resulting trusts by voluntary acts of the parties, viz., the 
payment of the considération by one person while the title ■«•as talsen 
in another, was destroyed hy the following express provisions, (1 Eev. 
St.p. 728,§§49, 51:) 

■"Every disposition of lands, whether by deed or devise, hereafter made, 
sliall be directly to tlie person in wliom the right to the possession and protits 
sluill be intended to be vested, and not to any other, to tiie use of or in trust 
for such person; and if made to one or more persons, to the use of or in trust 
for anotlier, no estate or interest, légal or équitable, shall vest in the trustée." 
. "AVlierc a grant for a valuable considération shall be made to one person, 
and tlie considération therefor shall be paid by anotlier, no use or trust shall 
resuit in favor of the person by whom such payaient shall be made." 

The exception in favpr of creditors does not affect the présent 
question. In the view of this case taken by the petitioners, viz., that 
it was in no respect a partnership transaction, but a purchase in 
conimon by the four individuals above named in their individual' 
character, the abové-quoted' sections of the statute apply in full force. 
It is not a case of any fraûd or breach of trust, such as arises wliere 
an agent intrusted with his principal's money wrongfully takes the 
title in his own name, in which case, to remedy fraud, a trust results 
in favor of the principal by opération of law. 1 Eev. St. p. 728, § 54. 
■ The title hère was tàken in the name of W. A..Eansom by the 
voluntary and deliberate- concurrence of ail the parties côncerned, 
and, as it appears, from considérations of supposed' convenience. 
The elaims of the petitiphers, morebver, as to their, husbands' inter- 
ests,rest whollyupoa- paroi -tcrJHmDn3-,'s.ive ouly sonïè éntriès ûpô'n 
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the parlnersliip boolis charging the individuals with certain moneys, 
corresponding in amount witli the shares of the considération paid 
as above stated, and some divisions of rents among them in similar 
proportions; while the statute provides (2 Eev. St. p. 134, §6) that — 

•'Xo estate or interest in lands, other than leases for a terra not exceerlinc; 
one year, nor auy trust or power over or concerning lands, or in any inanner 
reliiting tliereto, sliall liere.ifter be created, grauted, assigned, surrendered, or 
deolared, unless by iict or opération of law, or by a deecl or conveyance in 
writing, subsoribed by tlie party creating, granting, assigning, surrendering, 
or declaring the same, or by lus lawful agent, thereunto authorized by writ- 
ing." 

Under such circumstances, to hold that there was a resulting trust 
in W. A. Eansom in favor of his associâtes in the purchase to the es- 
tent of the proportion of the considération paid by them, or that any 
équitable estate whatever vested in them, would be to disregard and 
nullify a statute wliich expressly enacts the contrary in ■words as un- 
equivocal as the English language afïôrds. Garfield v. Hatnuiker, 15 
N. Y. 478. 

The récent case of Hurst v. IJarper, 14 Hun, 280, involved esscn- 
tially the same question, and it was there held that the person who 
paid the considération acquired no équitable estate in the premises; 
and upon this view of the case no right of dower can be sustained. 

Transactions like the one in question are liable to give rise to em- 
barrassing questions, and the oral testimony as to the understanding 
of the parties would be very likely to vary eonsiderably, and honestly 
so, according to the exigencies of the occasion ; the leading and con- 
troUing idea, doubtless, being, in tho absence of any forecast of cir- 
cumstances or définition of légal rights at the time of the purchase, 
that the parties should ail deal fairly and honorably by each other, 
as co-owners, in proportion to the considération paid by each, and 
with equal proportionate rights in the management and disposition of 
the property, and with similar mutual responsiblities. Had the 
building been burned down, without Insurance recoverable, and a 
deficiency arisen upon the bond given by W. A. Eansom, he would 
bave expected the others to bear their share of the loss and deficiency. 
Had the property been sold while the associâtes were solvent, each 
would bave claimed, and doubtless received, his share of the net pro- 
ceeds. Had W. A. Eansom insisted on selling the property in oppo- 
sition to the judgment or wishes of ail the rest of his associâtes, that 
would doubtless bave been regarded as a breach of the original under- 
standing; and in case of serions damage to the property by.fire, or 
of its destruction, the question of selling or of rebuilding, and, if the 
latter, then of the mode and manner, and of the necessary advances 
of money or capital for that purpose, would doubtless bave involved 
the assent and joint action of ail the associâtes. The only légal view 
of the relations of the parties which would afford any near approach 
to a solution of the questions liable to arise out of the transaction in 
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harmony witli the testimony, and the presumed intention of the par- 
ties, would be that of a partnership among the four associâtes them- 
selves in the purchase, management, and disposition of this property; 
although no such relation is claimed by either party to this contro- 
versy. Such a partnership may exist as to purchases of land, and be 
supported by paroi testimony only; and even in regard to a particu- 
lar transaction only, if such be the intention. Fairchild v. Fairchild, 
64 N. Y. 471 ; Traphagen v. Burt, 67 N. Y. 30; Chester v. Dickerson, 
54 N. Y. 1 ; Smith v. Danvers, 5 Sandf . 669. In that case, however, 
the property, for the purposes of the partnership, is deemed person- 
alty, and on the death of one of the partners does not descend to his 
heirs in equity, but remains partnership assets in the hands of the 
surviving partners till the partnership is wound up ; and, as personalty, 
in equity, it is not subject to dower. In either point of view, there- 
fore, the husbands of the petitioners had no légal or équitable estate 
of inheritance in the premises as realty, and the register's report 
denying the pétition should be affirmed. 



MOPFITT V. Cavanagh. 
(Circuit Court, 8. D. Neio York. Junc 4, 1883.) 
Patents for Inventions — Letters Patent Nos. 178,869 and 209,820 Consid- 

ERED. 

Claims 5 and 6, in letters patent No. 178,869, dated June 20, 1S7G, for an 
improved process for sliaping a heel counter or stiffener for boots and shoes, 
and for improvements in macliinery for the man\ifacture of counters. and 
claims 1, 3, and 4, in letters patent No. 209,826, dated Novcmber 12, 1878, for 
improved machinery for the same object, issued to John R. Jtofîtt, hcld valid, 
and the unauthorized use of the improvements therein described by défendant 
restrained, and an account of profits ordered. 

In Equity. 

IVm. A. Macleod and George Harding, for plaintiff. 

IVm. S. Lewis and Lucien Birdseye, for défendant. 

SnipjiAN, J. This is a bill in equity, based upon the alleged in- 
fringement by the défendant of letters patent No. 178,869, dated June 
20, 1876, and letters patent No. 209,826, dated November 12, 1878, 
each patent having been issued to the plaintiff as inventor. The first 
patent was for an improved process for shaping a heel counter or 
stiffener for boots and shoes, and for improvements in machinery for 
the manufacture of counters ; the second patent was for improved 
machinery for the same object. * 

The défendant was licensed on July 17, 1876, by the plaintiff to 
use two machines containing the improvements specificd in No. 178,- 
869. The license was revoked on August 7, 1878. In the spring of 
1878 the plaintiff placed upon the machine the alleged improvements. 
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speeified în No. 209,826. The license provided that affer a breach, 
Dot waived, of its conditions the macliines sliould become infringing 
machines, and were net to be used. Since the revocation ail tbe im- 
provements bave been used bj the défendant against the will of the 
plaintilî. 

In the spécification of No. 178,869 the patentée says: 

"My invention relates to the sliaping of the connter from tlie blnnk, and ît 
consists priinnrily in using a double process for elfecting this, as will be more 
fully exphiined hereinafter; the (irst process consisting in shaping it by means 
of a former moving upon an axis and suitable means for holding the blank up 
to the former, and the second process consisting in moulding the counter ao 
formed over a maie mould of the desired forin. 15y this double process a coun- 
ter is formed which suits the wants of the consumer much better than any 
other known to me. Another feature of my invention consists in (lattening 
down the flange by means of a pressnre-sin'faee, which moves in the arc of a 
circle, the part which supports the tliinge of the counter under tlie action of 
this pressure-surface formed witli a surface which is curved to correspond. 
Another feature of my invention consists in heating the surface of the blank 
when it is formed up upon tlie former, by friction, in order to set the curves 
formed in tlie blank. And still another feature relates to theapparatus used 
in practicing my invention, and consists in certain combinations of parts, 
hereinafter more fully described. * * * Ileretofore counters hâve been 
made for the market either by forniing them over a maie mould, — the process 
being the sarae in principle as the second brandi of my improved process, and 
the apparatus the same in principle as my mould, e, and the means described 
for forniing the counter over it, — or else by means of a former and suitable 
means to liold the blank up to the former. — this process being the same iu 
principle as the first branch of my improved proiess, and practiced with an 
apparatus the same in principle as my forin, a presser-roll, 6, or presser-sur- 
face, d; but ail counters made by the lirst of thèse processes were objection- 
able, in that the material could not, by tliis process, be praetically curved, as 
is necessary in the best counters, while ail the counters made by the latter 
process, by wliich process the main curves desired could be ver3- elficiently 
given to the back portion of the counter, — that is, the curves from top to bot- 
tom, and the curves at right angles to ilie curves from top to bottom at the 
back part of the counter, — yet other portions of the counter were necessarily 
curved in the same way, which is objectionable, even in cheap work, and al- 
most wholly prevents the use of such counters in several large classes of slioes. 
By my improved process the curves at the back portion of the counter are 
properly formed, and yet the other portions of the counter are brought to the 
exact form desired." 

Tbe claims are as follows : 

"(1) The improved process of shaping counters. above described, con'^isting 
in firat giving the proper curves by a revolving former, substantially as de- 
scribed, and afterwards giving the exact shane by forming thecounter over a 
maie mould, ail as set forth. (2) The inale mould, e. formed with Its sole-sur- 
face curved, as described, in comhination with a pressure-surface arranged to 
move over it in the arc of a circle, and tliereby form the bottom of a counter 
on a curve, ail as set forth. (3) The mode of giving a more permanent set 
to the curves by running the presser-roll, 6, at a greater speed than the former, 
a, as and for the purpose described. (4 In rombination with the maie moulil, 
e, the heads. A and B. (5) The guide, C, iu coiuUiiiatiou wiili the maie mould, 
V.lT.no.é— 22 
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e, and meolianism for shaping the counter over that mould, substantially as 
described. (6) The née le, A;, in combination with the maie mould, e, and 
mechanism for operating tlie needle, as described." 

On February 24, 1874, letters patent No. 147,906 were issued to 
Louis Coté for a machine for performing the flrst part of this double 
process. Eeissued letters patent No. 7,356 were issued to Coté on 
October 24, 1876. 

Moffitt obtained a patent, No. 127,090, dated May 21, 1872, for a 
machine for performing the first part of the process, which patent 
was reissued to him on December 8, 1874, said reissue being No. 
6,162. The first part of tho machine, described in No. 178,809, ia 
the same in its gênerai principles as that described in No. 6,162, 
except in one particular, which relates to the speeded roll mentioned 
in the third claim. 

Three suits bave been tried in the circuit court for the district of 
Massachusetts upon thèse two reissues and No. 178,869. On April 
23, 1879, Judge Lowell decided, in a suit of Moffitt v. Rogers, who 
were the licensees of the Coté patent, that reissue 7,356 -was not an 
infringement of reissue 6,162. This décision bas been affirmed by 
the suprême court, -which held that the Coté machine did not infringe 
the original patent or invention of Moffitt, and that bis reissue was 
unduly enlarged. Moffitt y. Rogers, 106 U. S. 423; [S. C. 1 Sup. 
et. Eep. 70.] 

On July 2, 1881, in a suit ot Moffitt v. Rogers, Judge Lowell de- 
cided that the first claim ot No. 178,809, and the only claim in con- 
troversy in that- suit, was invalid, upon the ground that the double 
process was not patentable. 8 Fed. Eep. 147. 

On the same day, in a suit of Cote v. Moffitt, 8 Fed. Eep. 152, 
Judge LowELii decided that the reissued Coté patent, No. 7,356, was 
infringed by machines constructed under patent No. 178,869. 

For the same reasons which are stated by Judge Lowell in Moffitt 
y. Rogers, 8 Fed. Eep. 147, 1 am of opinion that the first claim of 
No. 178,869 is invalid. 

In view of the Simonds and Emery machine, wherein the flange- 
forming apparatus was moved in a straight line and the heel-seat 
was formed straight, there is nothing patentable in moving the flange- 
forraing apparatus in the arc of a circle and thereby making the tread 
curved. There does not seem to bave been any practical advantage 
in having the heel-seat somewhat curved. The second claim is, there- 
fore, held to be invalid. 

Much testimony was given by the défendant to show that the run- 
ning of the presser-roll at a greater speed than that of the former 
was useless. It was proved that the présence of the speeded roll 
was not important, and the validity of the third claim was not insisted 
■ upon by the plaintiiï. 

'■ The patentée says in his spécification that "heretofore counters 
nave been made for the market eithef by forming them over a maie 
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niould,— the process being the same in principle as the second branch ' 
of.my improved process, and the apparatus the same in principle as ' 
my moukî, e, and the means described for forming the counter over it, . 
— or else," etc. In view of this concession, and of the testimony of ' 
the plaintifiE's expert in Emery v. Cavanagh, which was stipulated into ' 
this case, I do not think that the heads, A and B, were a patentable 
improvement upon the pre-existing mechanism, shown in the Simonds 
and Emery patent, for forming the counters over the mould. 

Claims 5 and 6 contain novel and patentable inventions. 

The principal feature of No. 209,826 consists in fiuting the edge of 
the counter-former and causing the fluted edge to mesh into the teeth 
of a gear, so that the edge of the blank which is to form the flange 
may be fluted or corrugated. The object of thèse corriigations is to 
enable the flange to be more easily and evenly turned. Anothér 
change consisted in dividing the presser, d, of patent No. 178,869 into 
two "auxiliary supports, D, D'." ' 

The claims are as follows: 

"(1) The improved counter-former, A, grooved or fluted around its flange 
end, substantially as described. (2) In combination, the revolving counter- 
former, A, presser, C, and auxiliary supports, D, D', arranged togetlier, as de- 
scribed, the parts, 0, D, D', being so formed that each will act upon oiily a 
small portion of the blank in lines cross wise of the blank and close togetlier, 
in order that only a small portion of the blank may be acted upon at any given 
time. (3) In combination, the fluted counter-foraier. A, gear, B, and presser, 
C, ail substantially as described.. (4) In combination, the fluted counter- 
former, A, gear, B, presser, C, and supports, D, D', ail substantially as de- 
scribed." 

. The fluted counter-former has no utility unless it meshes info a 
eorresponding roller or gear, or mechanism of some sort. The de- 
fendant therefore insists that the first claim is void; but the spécifi- 
cation makes it apparent that this claim should be construed to mean 
a counter-former fluted and meshed, as shown, witb the gear, B, or 
with a roller or other équivalent device. The gear, B, or a fluted 
roller must be implied in the claim, for it is manifest from the spécifi- 
cation that the mesbing of a fluted former with a gear or roller was 
the invention. ■ ' 

The thîrd and fourth claims- are for the combination of the fluted 
former with the mechanism, by which it is made available. ■ The new 
former and the gear are for the same purpose, and operate appar- 
ently in the same way as the rollers, l, o, of the James L. Hatch ' 
patent of February 15, 1876, which corrugate the blank before it is 
projected upon the former. I cannot see that the mère change of 
location is of any importance or présents a patentable improvement. 
But the change of location may hâve required the employment of 
new déviées or of inventive skill to enable tlie two corrugating rollers 
to operate in the new location, and th u s tô enable fhe Moffittma- ■ 
chine to accomplish a bénéficiai -result which ' it 'côuld not accom- ■ 
plish' before,- and "thus -this location, in -connection- vvith such-new- 
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devices," will be patentable. Marsh v. Dodge é Stevenson Manufg 
Co. 6 Fisher, 563. 

I cannot say, -without any évidence on the subject, that, corrugr.t- 
ing the blank by means of a fluted counter-former and a gear, instead 
of by rollers, bel'ore the blank was projected npon the former, did net 
require such a change and altération of the mechanism as to amount 
to a new device, or was nothing more than a mechanieal change. 
This question involves questions of fact upon which no testimony 
was presented, and therefore the présomption from the grant of the 
patent remains un 'Àstuvbud. The first, third, and fourth claims are, 
therefore, held to be valid. 

The second claim is for the revolving counter-fûrmer, fluted or not 
fluted, presser, and luxiliury supports. This oombination is sub- 
stantialiy the mecha lism of tbe iirst part of No. 178,869. 

Let there be a dec '«e for an injunetion against the infringement of 
claims 5 and 6, of pat "\t .^o. 178, 8u9, and claims 1, 3, and é, of No. 
209,826, and for au accauu.ing. 



United Nihcel Co. v. Melchior. 

{Circuit Court, JV. D. Illinois. July 10, 1883.) 

Païents fotî Invbntio:xs — Elbotho-Deposition of Nickel — Patexts Nos. 93,- 

îl57 AXD 102,743 SuSfAINE . — iNFlilNGEMBNT. 

Lettirs patent No. 93,157, yra ited to Isaac Adams, Jr., August 3, 1869, for 
an " iraprovKmL-nt in tlie electro-dep )sitioii of nickel," and letter.^ patent No. 
1U2,74S, granted to Wxa.2 Ada:ns, Jr, , May 10, 18 70, for an " improvement in i lie 
electro-deposition ot n ckel." sustained ; and tlie tirst and fourth claims of pat- 
ent No. 93,l.ï7, a[id botli of the cla ms of patent No. 102,748, hdd infiinged by 
the solutions usod by defendajt, and a deciee to that ell'ect eatered. 

In Equity. 

Coburn é Tlmchcr, for conudainants. 

West é Bond, for défendants. 

Bi,ODGETT, J. This is a bill for injiioetion and accounling by rea- 
son of thealleged infringement of letters patent No. 93,157, gi'anted 
to Isaac Adams, Jr., Angnst 3, 1869, for an "improvement in the 
electro-deposition of nicliel," and letters patent No. 102,748, granted 
to Isaac Adams, Jr., May 10, 1870, for an "improvement in the 
electro-deposition of nickel." Thèse patents hâve been so frequently 
before the United St tes courts in other circuits, and been so fully 
diseussed and construed, and hâve been so uniformly sustained, in 
the face of exhaustive research into the history of the art, and critical 
analysis of their terms and scope, that little, if anything, more can 
be said as to the novelty of the invention, or the construction to be 
given the patents. United Nickel Co. v. Anthes, 1 Holmes, 155; 
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Same v. Keîth, Id. 328; Same v. Harris, 15 Blatchf. 319; Same v. 
Manhattan Brass Co. 16 Blatchf. 68; Same v. PencUeton, 15 Fed. 
Eep. 730. 

The défendant is cbarged in this case with the infringement of tlio 
first aud fourth elaims of the patent of 1869, which are as foUows: 

"(1) The electro-deposition of nickel by means of a solution of the double 
siilpliate of nickel and ainmonia, or a solution of tlie double fliloride of ni(:kel 
and ammonium, prepared and used in such a ninnner as to be free froni tlie 
présence of potasli, soda, alumina, lime, or nitric acid, or frora any acid or 
alkaline reaction. (4) Tlie electroplating of m étais witli a coating of com- 
pact, collèrent, tenacious, flexible nickel, of suiiicient tliickness to protect the 
métal upon which the deposit is made from the action ot corrosive agents 
wîlh vvhicli the article may be brought in contact." 

The 1870 patent relates to the anodes employed in niclcel-plating, 
and consists in a mode of preparing the nickel for the anodes by a 
combination of carbon or sotne other metalloid or meta) acting in the 
same way to make the nickel mare fusible; the elaims being: (1) 
For a eomOinaiiou with nickel of a métal or metalloid electro-nega- 
tive to the nickel in tlie solution; (2) for a nickel anode of nickel 
and carbon combined, and cast in the required form. 

Much testimouy has been put into the record in this case-bearing 
upon the question of the novelty of thèse two patents. Bnt a careful 
examination of this proof satisfies me that ail this testimony, which 
is worthy of attention, has been considered by the courts before 
whom thèse patents hâve been heretofore adjudicated, and that no 
new light is shed by the testimony upon the question of novelty. 
The same ground seems to hâve been gone over in the former cases 
that is shown in this, aud the devices held to be novel and patent- 
able. 

The only point made in this case which does not seem to hâve 
been directly passed upon in the prier cases is as to the effect of the 
subséquent patents issued to Dr. Adams upon the patents now before 
the court; but it seems to me that the obvious and complète answer 
to this point is that Dr. Adams could not by the disclaimer found in 
the English issue of bis paient of 1869, nor by the elaims of his 
later American patents, invalidate his older patents; so that the only 
open question, as it seems to me, in this case, is the question of in- 
fringement. Does the proof show thaï défendant infnnges both or 
either of thèse patents? There is no doubt, from the proof, that 
when défendant commenced business lie used the double sulphate of 
nickel and ammonia made pursuant to the directions of the Adams 
pa'ent of 1869. Eeiman, by whom the business was first siarted, 
and sold to défendant, states that he made and used an Adams solu- 
tion and turnod it over to the défendant. After a time the défend- 
ant undoubtedly used a solution which would be chemicallydescrihed 
as an ammonia sulphate, when first prepared, but which becomes a 
double Ëulphate of nickel and ammonia by the action of the galvanic 
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current upon it. Défendant afterwards undoiibtedly experimented- 
with a solution made up by Prof. Wheeler, after the directions of 
Prof. Boettger, but he does not seem to hâve used it very long, and I 
doubt, from his own testimony, if lie ever did any successful plating 
with what may be called the Wheeler solution ; for I do not think 
it was, as prepared by Prof. Wheeler, strietly a Boettger solution, — 
that is, made entirely according to the directions of Prof. Boettger. 
But whether the Boettger directions -were strietly foUowed in making 
the Wheeler solution or not, it is quite plain from the proof that this 
was a mère experiment, and that, in his practical work of nickel-plat- 
ing, défendant used either the regularly prepared double sulphate of 
nickel and ammonia, or the ammonia sulphate, up to about the time 
proceedings were h ad to attach him for contempt for violation of the 
injunction in this case, and since then he has been using the Pen- 
dleton solution. . 

The late décisions of Mr. Justice Blatohfoed, in United Nickel Co. 
V. Pendlcton, 15 Fed. Eep. 739, holding that the Pendleton solution, 
although an acid solution, is an infringement of the Adams patent of 
1869, not only disposes of this case, so far as the use of the Pendleton 
solution is concerned, but so construes the Adams patent, in regard to 
ail attempted évasions of it by mère changes in the solutions, as to 
bring ail the solutions used by this défendant within thefield covered 
by this patent. What he says on this point seems to be so f ully ap- 
plicable tothe arguments used in behalf of défendant in this case that 
I quote : . 

"Before Adams, no product possessiiig the properties described by him as 
those of his product was known. Ile Introduced a new process, that of claim 
1, as well as a new product of manufacture, tliat of claim 4. In attempts at 
niekel-plating before acids had been used which were known solvants of 
nickel, Adams used those acids to prépare his solutions. When he speaks of 
acid réaction in his spécification, and in claim 1, he must be regarded as re- 
ferring only to the acids he had spoken of as used to clean the articles to be 
coated, or as sol vents of nickel; namely, nitric, sulphuric, and hydrochloric 
acids. Those are the acids which he mentions as used to make sales of nickel, 
the métal being dissolved in the acid. Hence the acid reaction spoken of by 
Adams includes only the minerai acids referred to by Adams, those being the 
acids, and the only acids, which could fit into* the solutions referred to by 
Adams, or into any plating solutions then known. Adams did not invent 
the solutions of claim I. He showed how to prépare and use them success- 
fully. ïhe solution is the vehicle whereby the nickel is conveyed from the 
anode to the cathode, holding in suspension the nickel to be d'eposited, and 
supplying the place of the deposited nickel by taking other nickel from the 
anode. The real invention was in discovering the proper conditions for the 
use of such vehicle, not the particular chemical composition of the vehicle. 
Any proper vehicle used with those conditions would do the work. Any ve- 
hicle, in the use of which those conditions should not be observed; wonld not 
do the work. The actual chemical composition of the solution, so long as it 
should be a good working solution, was and is unimportant. The only ma- 
terial point was its freedom from the injurious oonstituents indicatëd by 
Adams. In this view, the defendant's solution is an équivalent, in the sensé 
ôf-the patent law, for the solutions of claim 1; It aecomplishes the same re- 
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suit by the same electro-chemical mode of opération, by the s.ime process, 
with the absence of the same injurions éléments. If claim.l of the Adams 
patent clairaed the discovery of a new solution, as does claim 1 of the defeiid- 
ant's patent, the question vvould be a différent one. But the claim is a claim 
to a new method of using solutions, requiring specifled conditions by the ab- 
sence of specifled injurioua éléments." 

The learned justice goes further in the considération of the patent, 
and holds the fourth claim to be a valid claim for a new article of 
manufacture. He says: 

"As to claim 4, it is distinctly a daim to a product or article of manufact- 
ure, and patentable as a manufacture. It was a new product, never known 
before Adams' invention. As already said, that claim was never construed 
in any case before referred to, where a décision was not made sustaining claim 
1, notwithstanding anything said in the Harris Case. The conclusion I 
hâve now reached is that claim 4 is a valid claim, irrespective of any employ- 
ment of the invention covered by claim 1, and that that claim bas been in- 
fringed. It is contended that claim 4 claims a resalt, an idea, an abstract 
prînciple, and that its invalidity is shown by the décision in the case of 
O'UeillijY. Morse, 15 How. 62. But a patent for a process or product is a 
differjnt thing from a patent for a principle, as explained by Mr. Justice 
IJRADLEV in TUoliman \. Proctor,uhi supra, in commenting ou O'Reilly w. 
Morse. A manufacture or product, if nevv, may be claimed irrespective of 
the mode of making it. In Oohii v. United States Corset Co. 93 U. S. 366, 
a patent for a corset having certain features, and which did not describe any 
process of in :king it, was defeatod by a prior description of the corset. In 
the présent case the patent describes the product and the mode of making it, 
and claims it. ïhe text of the spécifications sets forth as one of the inven- 
tions deposits of nickel having certain characteristics, which are deflned, and 
it states that they were never produced before." 

This conclusion as to the scope of the fourth claim had been sug- 
gested in the earlier cases upon this patent, but never so fully and 
distinctly pronounced before. 

As to the patent of May, 1870, 1 hâve no doubt from the proof that 
défendant was using anodes prepared in accordance with the direc- 
tions of this patent at tbe time this suit was commeneed, and there 
is no proof that he has abandoned such use. The question as to the 
estent of the use of anodes will be more appropriate in the further 
stages of the case upon accounting. There will be a decree entered 
Bnding that the défendant infringes the first and fourth claims of the 
patent of 1869, and both claims of the patent of May 10, 1870. 
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Eclipse Windmill Co. v. May and otliers. 
(Circuit Court, JV. D. Illinois. July 10, 1883.) 

1. Patexts Fon Inventions — IIeissued Patents Nos. 8,826, 8,443, and 9,403^ 

Infuingement. 

Keissued patent No. 8,826, granted to tlie Eclipse Windm'Il Company, Jaly 
29, 1879, a.s assignée of original patent, granled to L. II. Wlioeler, S -ptember 
10, 1867, and reissued patent No. 8,44a, granted to Palraer C. Perkins, Octoliei 
8, 1878, the original of whicli wa=! issued Augnsl 18, 18G9, hdd. not to be in- 
frmged by the " improved May windmdl," maiiufaetured liy the défendant. 
JJehl, fui-ther, that the " improved JMay windmill " does infringe the third and 
fourth elaims of reissued paient No. 9,493, issued to the Eclipse Windmill 
Company', December 7, 18 0, as assignée of the original paient, 
Will.am H. AVheeler, dated October 20, 1874. 

2. Sajie — Keissued Patent No. 8,443. 

"Whether the reissued Perkins patent is valid, quœre. 

In Equity. 

mil & Dixon, for complainant. 

G. L. Chcipin and Coburn é Thacher, for défendants. 

Blodgett, J. This suit is brought to restrain an alieged 
ment of tlie following patents, and for an accounting: (1) Eeissued 
patent No. 8,826, granted to complainant July 29, 1879, as assignée 
of original patent to L. H. \Yheeler, dated September 10, 1S8T. (2)" 
Keissued patent No. 9,493, issued to complainant, December 7, 1880, 
as assignée of tbe original patent to Wi'liam H. Wlieeler, dated Oc- 
tober 20, 1874. (3) Eeissued patent No. 8,443, to Palmer C. Per- 
kins, dated October 8, 1878, the original of which was issued August 
18, 1869. No question is made as to complainant's title. 

It appears from the proof that prlor to the twenty-third of Novem- 
ber, ISSO, complriinant had brought suit against défendants for in- 
fringement of the two iirst-naraed patents, reissue No. 8,826, and origi- 
nal paent to W. H. Wheeler of October 20, 1874, — tbe application for 
the reissue of tlie latter being then pending ; and on the twenty-third of 
November, 1880, a written agreement was made between the parties by 
which défendants admitted the validity of the two Wiieeler patents, 
aud agreed that tliey would not "content the vuUdity of said patents or 
any reiasiie tliereof," and further agreed that they would "permnnenily 
dis'-ontinue and ceaxe the manufacture and sale of windm'ilU constructed 
with a hin^ed or làvutcd vane, as emhodwd in said patents, or in any 
manner infringing upon said patents." ïhis agreement takes out of 
this case ail controversy as to the validity of the first two patents set 
out in complainant's bill, and only leaves open the question whether 
defendancs, by tlie mill they are now makhig and selling, infr.nge 
thèse two patents, and the questions of the vahdity and infringement of 
♦he Perkins patent. The object of the L. H. Wheeler patent was to 
regiilate and control the action of wind-wheels for tbe purpose of 
rendering their action more uniform and ellective than theretofore. 
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and îts dîstînctive feature is a device wherehy the wind-wheel is caused 
to swing automatically ont ot the wind, by the direct action of the 
wind itaelf, by means of a single pivoted tail-vane, or rudder, stand- 
ing normally in the Une of the wind; the arrangement of the oper- 
ative parts being such that when the force of the wind reaches or cx- 
ceeds a certain pressure, the wind-wbeel will turn wholly or partly 
eut of the wind, so as to bring the wheel eltber at an angle to 
the wind, so that the wind acts with diminished force, or in a line 
parallel with the tail-vane or rudder, when the wheel will be wholly 
out of the wind. Through this device it is claimed by compiain- 
ant the construction of a solid-wheel self-regulating windmill was 
accomplished. Before the Wheeler invention, as the proof shows, 
the régulation of wind-wheels in piactical use had been obtained by 
means of adjustable sails or blades, wbich opened and elosed accord- 
ing to the force of the wind. This made necessary a large numher 
of joints and couplings, which were liable to get out of repair, and 
ad'led much to the complication of the mechanism. There was also 
the old Dutch formof wheel, in which the sailb were unfurled, raefed, 
and furled by hand. In ail the older forms of operative wind-wheels 
the vane or rudder was a rigid extension of the horizontal axis of the 
wheel. In the original and reissued L. H. Wheeler patent there was 
a disclaimer in thèse words: 

"We are further aware that a revolving wlieel frarae or support lias been 
mounted on a revolving tiirn-table, which, in turn, is mounteil on the top or 
cap of the tower, so that tlie turn-table to which the rudder is rigidly fixed ro- 
tâtes on oiie bearing-joint, aiid the wlieel-support rotâtes onanotlie.r fornied or 
phiced on the turn-table, both being iateiposed betvveen the wheel and tha 
tower." 

It is conceded that this disclaimer was made by rea'îon of the fact 
that the records of the patent-office, at the time the application for the 
L. H. Wheeler patent was lilei, showed the issue of a patent on the 
twenty-s xth of August, 1856, to Chambers and Hargrave for a wind- 
mill contu'ning the éléments described in this disclaimer ; and défend- 
ants now ii.=!ist that they bave the right, notwithstanding their ad- 
mission of tuo, validity of the Wheeler patents, to construct windmills 
in substantiaUonformity with the devices shown in the Chambers and 
Hargrave patent; and the controversy in this case, so far as thèse two 
Wheeler patents are involved, is whether the défendants' mill is con- 
structed upon the pjinciple of the Chambers and Hargrave patent, or 
whether it invades t'je domain covered by the Wheeler patent; for 
défendants, by the agreement of November 23,1880, agrée not tocon- 
test the validity of the Wheeler patents, therebycouceding the novelty 
and usefulness of those inventions. 

I think it must be admitted that complainant, in the practical adap- 
tation of the Wheeler devices to a working windmill, hasmade several 
qnite noticeable mechanica! changes in the operative parts, althongh 
it is of course claimed that thèse are allowable mechanical changes, 
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ancl s'dll préserve tlie essential principles of the Wheeler inventions; 
anci it is equally obvions, from an inspection of tlie défendants' mill, 
tliat it contains many changes from the form of construction shown 
in the model and drawings of the Chambers and Har^rave patent, and 
the important question is -whether thèse are mare allowable mechan- 
ical changes, or -whether they invade the principle of the Wheeler mill. 

ïhe distinction drawn between his device and that of Chambers 
and Hargrave, by Mr. Wheeler, in the language immediately follow- 
ing the disclaimer quoted, is that the turn-table wliich carries the 
wheel in Chambers' and Hargrave's device is mounted on top of the 
turn-table which carries the vane, so that the weight of the wheel is 
necessarily carried upon the turn-table of the vane, while in the 
Wheeler device the vane is "pivoted upon a separate joint, not inter- 
posed between the tower and wheel, and theretore not sustaining 
any part of the weight of the wheel, nor obliged to resist the strain of 
the working machinery." 

In the copy of the Wheeler modeî, in évidence iti this case, the 
tail-vane is shown pivoted to the turn-table on which the wheel rests, 
and whicb carries the weigh ; of the vfheel with a drum or puUey and 
eord and weights so arranged as to hold the vane in Une with the 
axis of the wheel until the force of the wind on the wheel becomes so 
great as to overcome the power of the weights and allow the wheel to 
swing ont of the wind. In other words, if there was no tail-vane to 
the Wheeler turn-table to hold the wheel in the wind, it would vi- 
brate in the wind and be lia'ble to swing either way out of the wind ; 
but the vane attached to the tarn-table holds the wheel in the wind 
until the force of the wind becomes sufficient to overcome the résist- 
ance of the weight and fies the joint by which the vane is attached 
to the turn-table. 

There can be no doubt, from the drawings and spécifications of 
the Chambers and Hargrave device, that it embodies the idea of a 
jointed or pivoted vane, whereby it wàs expected by the inventors 
that the mill would be self-regulating ; that is, that the wheel, when 
the pressure of the wind became too great, would fold back out of 
the wind, the vane retaining itself in the line of the wind. 

ïhe main différences between the Wheeler and the Chambers and 
Hargrave devices seem to be: (1) The Chambers and Hargrave 
mill is so constructed that the weight of the wheel, with its hori- 
zontal shaft and driving gear, is carried upon the rudder-head or 
turn-table which carries the rudder, and the rudder-head also turns 
upon the cap of the tower, which must cause a large amount of fric- 
tion — enough, as is claimed by complainaut, to make the device 
whoUy useless. (2) The turn-table which carries the rudder, and 
the turn-table which carries the wind-wheel, revolve upon a common 
center of motion, which is the center of the plate, d; while, in the 
Wheeler organization, the pivoted joint, by means of which the wheel 
folds back out of the wind and in a line substantially parallel with 
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' the vane,is:outsifle the cenler sf motion of tlle turn-table whicb car- 
sies the wheel. -_ -_;--.'^,_ 

I am not prepared to say thatthe mère différence in construction 
b^tween tlie two devices, which only showed a différence iu tho 
amount of friction against the earlier device, would make a di'ïer- 
ence in principle or a patentable différence, because this excess of 
friction might be overcome or reduced within practical limits by some 
mère mechanical appliances, although it may be that the great fric- 
tion involved in the mechanism shôy^n may hâve decided the ques- 
'tion against the practical usefulness of the Chambers and Hargrave 
■patent, as it is conceded that no machines were made until after the 
introduction of the Wheeler mîUs embodying the principles of this 
patent. But I am of opinion that the change of location in the 
■ vibrating joint by Wheeler must be deemed the main élément of dif- 
férence between the two devices ; and it must be conceded, f rom the 
proof, that, the Wheeler device was at once accepted by the public as 
a practical and useful machine, and bas gone largely into use. 

The défendants, at the time of . the suit mentioned in the agreement 
. between the parties of November 23,. 1880, had been engaged in tho 
, mamifacture of a windmill constructed with a tail-vane pivoted out- 
. side the center of motion of the turn-table which earries the wheel ; in 
faet, pivoted to the back side ur rear of the mill-head. After the settle- 
ment of that suit, défendants commeneed the manufacture ofwbat 
they termed the "improved May windmill," and the question is, does 
this mill come within the two Wheeler patents? This mill has a 
pivoted tail-vane, but the turn-table of the wheel is constructed of a 
hollow column, inside of which the pitman works, and on which is 
mounted a cap which contains two pillars which carry the axle of the 
wind- wheel. A thimble or band passes around this hollow column, so 
arranged that it turns f reely about it, and a flange of the column rests 
upon the top of this thimble, but \\-ith friction halls interposed between 
the top of the thimble and the lower edge of the flange. The column 
also extends below the thimble, and is stepped upon a plank below the 
top of the tower. The lower rim or bottom of this thimble or vane- 
band also rests on the cap of the tower, and is so arranged that it 
seems to carry some part of the weight of the wheel turn-table or 
wheel column. Défendants claim that this arrangement is a mère 
mechanical improvement upon the Chambers and Hargrave machine; 
.that the hollow column surmounted by the two pillars which carry 
the wind-wheel is but the plate,/, of the Chambers and Hargrave 
device, and tlie thimble or collar, which earries the tail-vane, is the 
Chambers and Hargrave plate, e ; that the plate on the top of the 
tower on which the bottom of the thimble or collar rests is but the 
platq, d, of the Chambers and Hargrave device; that they bave in 
fact by this construction, by mère well-knov.m mechanical devices 
'and improved construction, reduced the friction which rendered the 
Chambers and Hargrave device impracticable ; but that they hâve 
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kept strîctly within the distinctive princîple of the Chambers and 
Hargrave mill. 

An examination of the model of defendant's mill, as well as the 
working mill produced in évidence at the hearing, shows that the tail- 
vane of their mill works around what is the équivalent of the wheel 
turn-table, instead of being pivoted to the turn-table, as it is in the 
L. H. Wheeler mill, and as it was in the old defendant's mill upon 
which the settlement of November, 1880, was made. It seems to me 
that it must be admitted that in the construction of defendant's mill, 
the "improved May," "the revolving wheel-frame is mounted on a re- 
volving turn-table, which in turnis mounted on the cap of the tower, 
so that the turn-table, to which the rudder is rigidly afBxed, rotâtes on 
one hearing or joint, and the wheel-support rotâtes on another, formed 
or placed on the turn-table;" both — that is, both bearings or joints — 
being interposed between the -wheel and the towei The défendants' 
arrangement of parts, it seems to me, meets both of thèse con- 
ditions. The rudder turn-table rotâtes ov. one bearing, and the wlieel- 
siipport rotâtes on the rudder turn-table, and both bearings are be- 
tweea the wheel and top of the tower. It is true, the turn-table coluran 
extends down through the rudder-liead and below the top of the 
tower, but this is a necessary mechanical arrangement in order to 
obtain a safe and steady attachment of the wheel and rudder ma- 
chinery to the tower, and is no more of a change than what bas been. 
done in the practical construction of mills under the V/heeler patent. 

I a m, therefore, of opinion that défendants do not infringe the L. 
H. ^Yheeler patent. 

The W. H. Wheeler patent is for a device whereby a varying ré- 
sistance to the deflecting action of the wind is secured. The clément 
in the mechanism by which this resuit isobtained isalever pivoted at 
one end, with a weight at the other end, and so arranged that, when 
the wind-wheel begins to deflect or turn out of the wind, the weighted 
lever hangs in a nearly perpendicular position; but, as the wheel 
swings out of the wind, it raises the lever, and as it is brought towards 
a horizontal position the résistance increases so that the wind-wheel, 
after having been thrown into a position oblique to the wind, will 
still work, instead of swinging fuHy into a position parallel to tlie vane. 
This patent has been reissued since the agreement of November, 1880, 
with five claims, the third and fourth of which are ciaimed to bo in- 
fringed, and which read as follows : 

"(3) The combinatioa of a deflecting windraill, a pivoted tall-vane, and 
means for resisting the deflection of the wheel out of the wind, with a vari- 
able force proportionate to the extent of such doflectlon, substantially as dc- 
scribed. (4) The combinatlon of a deflecting wind-wheel, a pivoted tail-vane, 
and a weight of varying résistance, lor the purposes herein set forth." 

The validity of thèse broad olaims in the reissue défendants havo 
admitted, so that no matter what may be the relation of this patent 
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to tlie rei?t of the public, thèse défendants are estopped from denying 
their validity. 

The défendant obtains a varyinfr résistance to the deflection of the 
wheel by means of an upright leaved steel spring, fixed upon the 
shank of the vane, and which is connected by a chain or cord with 
an arm extending from the wheel support, so arranged that, as the 
wheel is deflected, the strain upon the spring is resisted by the in- 
creased stifïness of the spring, tlierel)y holding the wheel in an ob- 
lique position to the wind until the force of the wind becoraes sufS- 
cient to entirely overcome the résistance of the spring, and bring the 
wheel into a line parallel to the tail-vane, where it wili be beld until 
the force of the wind abates, when the action of the spring will bring 
the wheel back either fully or obliquely into the wind. I think this 
device is clearly within the third and fourth claims of the W. H. 
Wheeler reissue. It is in ail respects an équivalent of the W. H. 
Wheeler device, both in function and mode of opération, and as the 
défendants are precluded by their agreement from contesting the va- 
lidity of this reissue, they must be held to iufringe. 

The Perkins patent is for a device wliereby the weight of the tail- 
vane is made the force for keeping the wheel into the wind, and isan 
adaptation of the old and well-known device for a self-shutting gâte 
or door, by causing the gâte or door to be lifted as it swings, so 
that its weight will be exerted to bring it back to its closed or normal 
position. To some extent the tendency of the defendant's spring and 
chain is to lift the further end of the vane; that is, if there is any 
room for play of the vane-thimble on the wheel-support. It is quite 
évident, however, that this lift of the vane by means of the spring 
and chain, in defendant's combination, is a mère incident, rather than 
any part of the purpose of the device; while the Perkins vane is 
wholly organized to accomplish this lift as a mode of utilizing the 
weight of the vane as a résistance to the deflecting force, as a means 
of overcoming such force. 

The Perkins patent has been reissned twice : original patent No. 
93,472, dated August 10, 1809; reissued October 9, 1872; and again 
reissued October 8, 1878, on application liled June 4, 1878. 

There is no controversy in the case as to the validity of tiiis reissue ; 
but, passing on this in the light of late cases involving reissues, much 
doubt might exist as to the validity of the patent, and the défendants 
are not estopped by any agreement from denying the validity of the 
Perkins reissue. That question I do not care to discuss, as I do not 
think the défendants infringe the Perkins patent. 

I therefore find that défendants infringe the third and fourth 
claims of the W. H. Wheeler patent, and tbul they do not infringe the 
L. H. Wheeler and Perkins pulenia. 
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Backus Water Motor Co. v. Tuerk and otliers. , , 

, . {Circuit Court, JSr. n. Illinois. Jnly 10, lSi3.) ,. 

1. Patents fok Inventions — Tjifbingement — Novei.ty. 

The pocket device sliowu in the sixtli daim of reigsued patent No. 5,5flO, 
daled October 7, 1873, granted to Isaac Ilyde, assignor of O. J. Backus, lor aii 
"iraproTement in combincd water-wlicels and sewing-machines," (original 
paient liaving Ijeen is^ucd Septembar 24, 1872, No. 131,616,) is void for want 
of novelty, liîiVing been cleany shown in tlie provisional spécifications of 
Jan:;cs Pilbrow for Englisli letlers patent in 1857. 

2. SAME — WaTEIS JIOTOliS. 

Tlie flrsî daim in Ictters patent No. 146,120, datcd January 6, 1S74, issued to 
O. .1. Uackus for an " improvement in water raotors," is void for want of nov- 
elty, and tlio second tlicVeiu made is not infringed by tlie Tuerk water motora, 
daimed to be an inlringement oftho Backus patents. 

In Equity. 
. jMnnson é Plùllip,iov complainanl. 

P. C. Bryenforth, for dépendants. 
. Blodgeït, J. Tins is a bili to restrain the alleged infiingcment 
of reissued letters pilent No. 5,590, dated October 7, 187.1, to Isaac 
Hyde, assignor of 0. J. Backus, for an "improvement in combined 
.■water-wheels and sewing-machines," the original patent having been 
issoed September 24, 1872, No. 131,616, and of patent No. 146,120, 
dated January 6, 1874, issued to 0. J. Backus, for an "improvement 
in water motors." The défendants are charged with the infringe- 
ment of the sixth claim of the reissued Hyde patent, and of the first 
and second claims of the Backus patent. The défenses set up are — ■ 
First, that the patents in question are void for want of novehy ; sec- 
ond, that the reissued Hyde patent is void, by reason of its describ- 
ing a différent invention f rom that contained in the original patent ; 
and, third, that the défendants do not infringe. 

The sixth claim of the Hyde patent is as follows : "A vertically 
revolving water-whcel, in combination v.-ith an inclosing case, which 
has a projecting spent-water pocket, D, to prevent the spent \\'ater 
îrom acting on the wheels, substantially as described." The draw- 
ings and model of the Hyde patent show an elongation downward of 
the wh'eel-casing, so as to give room for the escape of the spent water, 
without its iiuddling or otberwise retarding the motion of the wheel: 
and tuis feature of the Hyde device is specifîcally covered by the 
sixth claim of tbe reissued patent, it not having been claimed in any 
form in the original patent. The défendants manufacture a water 
motor, the wheel of which is incîosed in a métal case, in oue form of 
-«•hich thereis an elongation of the case downward, so as to give room 
for the free escape of the spent v.'ater. Their otherform of wheel- 
case is nearly circular. Tl.e wheel, however, in the circular case is 
set eecentrically to the canter of the case, so that a larger space is 
le£t below the wheel tban above it, and from this larger space tha 
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spent water escapes frcely through an opening in the bottom of thé 
case. 

It is obvions tbat any person entering upon the construction of a 
water-wheel inclosed in a case like either of thèse devices must make 
some ample provision for the escape of the spent water in sueh a 
way that it will not clog or impede the motion of the wheel; and the 
most natural way'would be to provide a space for the escape of tho 
spent water at the bottom of the wheel, after the water had performed 
its function as an impelling power. It would hardly seem to require 
invention to leave space enough in this case below the wheel to a'iow 
the water to escape freely, so as not to interfei^e with the action of the 
wheel; and this was what Hyde did, and what he assumed to cover 
by what he calls his spent-water pocket in the sixth claim of the re- 
issued patent. It is not necessary, perhaps, to say, in disposing of 
this case, whether a claim of this character, if Hyde had been the 
first to use such a device as a spent-water pocket, would be valid as 
coming within the field of invention or not, because I find in the proof 
sufficient évidence to satisfy me that the pocket device shown in the 
Hyde patent is old. 

It is clearly shown in the provisional spécifications of James Pil- 
brow, in évidence in this case, for English letters patent, produced 
from the files of the United States patent-office, dated in 1857. Pil- 
brow's patent was for a water motor in principle the same as the 
Hyde patent, which he doscribed in his own language, as follows: 
"This wheel is inclosed in a métal case, having an outlet at F. This 
case may be supported in any way found most convenient for its 
practicable application by supports or bearers of wood. Into this 
case will project the nozzle of a pipe having a cock upon it. This 
nozzle being pointed tangeutially to the wheel, as shown, and being 
connected with a water-main or pipe, when the water is under high 
pressure, and the cock being open, the jet of water issues into the 
cavities of the wheel, nrging it around in the direction of the arrows, 
and the waste or expended water escapes by F," which is the escape- 
pipe located in the corner of the case opposite the inlet-pipe. 

The drawings attached to this spécification show a wheel-easing 
with a wheel revolving therein, with an induction-pipe located so that 
the jet of water strikes the buckets at the lower side of the wheel, 
and the water-pocket or escape at the corner of the case opposite the 
injection-pipe. This wheel is located eccentrically in the case, so 
that the upper part of the wheel revolves near the top of the case, 
leaving a much larger space below the bottom of the wheel, and in 
form of construction is very similar in principle to that adopted by 
the defendant's second form of wheel. With this device known to 
the art, to say nothing of the varions other devices which are shown 
by the proof in regard to the construction of water-meters and cas- 
ings for water-wheels, where the same principle is to some extent 
shown, it seems to me there was, and could be, no invention in mak- 
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ing the Hyde water-pocket as an almost necessary adjunct to the suc- 
cessfiil opération of any water motor, operated upon the principle 
involved in liis device. The pocket was old, and hence unpatent- 
able. 

ïhe défendants are cbarged with infringing the first and second 
claims of the Backus patent of January o, 1874. Thèse claims read 
as follows : 

"(1) The single casing-plato, A, liaving an induction nozzle and waste- 
water poclcot and a diseharge noçzlo forracd thoreon, substantially as and for 
the purpose describod. (2) Tho annulai- cliamber, INI, betwoen the plates, A 
and K, s irrouiidiiig the elungated bearings for tha wheel-shaft, 0, substan- 
tially as described." 

In other words, Backus, in his first elaim, seeks to cover the idea 
of making a casing for his wheel of two plates, in one of which plates 
■was cast the opcning for the induction and escapc pipes. 

It seems to me that if any mechanic had been directed to make a 
■wheel-case of two plates, wbicb should contain water-tight openings 
for the induction and escape pipes, he would hâve found it almost a 
necessity to cast the openings upon one of tlie plates; and I think 
there is no invention v?hatever involved in the idea of casting thèse 
openings upon one plate, instead of casting half, or a portion, in one, 
and the other part in the otber. As to the second claim in the Backus 
patent, it is sufficient to say that I do not find in the defendant's 
•wheel-case the part covered by this claim. It is true, the Tuerk cas- 
ing contains an elongated bearing for the support of the wheel-shaft, 
but it does not contain the annular chamber. M, which is specifically 
covered by this claim; that is, a chamber or space overhung by the 
eyebrows, D, for the purpose of preventing the water, which dripped 
or followed along the iuner surface of the plates, from running ont 
along the journals. The defendant's axle-bearing is elongated from 
the surface of the casing both inwardly and outwardly, projecting 
into the annular space, and there is no équivalent for the eyebrows, 
D, in connection with this annular chamber. The original Hyde 
wheel showed the inlet-pipe upon the top of the casing, so that the 
jet of water would enter at the top of the wheel, and acted, or was 
expected to act, partly by impact and partlj', perhaps, by the gravity 
of the water, as it was carried in the bnckets around from the point 
where it was received hy the wheel. The water passing in at the top 
of the wheel, there was, perhaps, some occasion for making provision 
to preveut tlie drip of the "water tbrough the opening for the journals. 
In praetical application, however, of the principles of the Hyde motor, 
as shown in the drawings of the Backus patent, the jet of water was 
inti'oduced near the bottom of the wheel, and it is undoubtedly, from 
the construction of the wheel, expected that the wheel will be sub- 
stantially clear of the water by the time the buckets hâve passed the 
lowest point in the periphery of the wheel. It may be, however, that 
it was still deemed best to mak,e some provision for preventing the 
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•watcr, which might drip down the sides of the casing, froni flowing 
out through the journals of tlie wheel. Whatever may hâve been the 
pnrpose of the inventer, it is clear that Backus made a spécifie pro- 
vision for this annular chamber, which he supposed would perform 
a certain function in his machine. ïhe défendant may be said to 
hâve an annular chamber, but I do not find it to be the same annular 
chamber that is described in the Backus patent, and I therefore lind 
that there is no infringement of the second elaim of this patent. 

I am, therefore, satisfied that this bill should be dismissed for want 
of equity: First, because the water-pocket of.the Hyde patent is old, 
and even if it were not old, I should doubt its patentability; and, 
eecondly, because the first claim of the Backus patent does not in- 
volve invention, and is not worthy of being the subject-matter of a 
patent; and, thirdly, because the défendant does not infringe the sec- 
ond fii'iim of the Backus patent. 



jThe Maet E. Dana. 
; fDisii-ict Court, E. D. Virginia. March 22, 1882.) 

BÀLVAGE Service — Measddb op Awatîd. 

A brig loaded with lumber U water-logged off Ocracoke inlet, in Jamiary, 
1S82, and telegraphs for a public vessel of tlie United Statoa revenue service. 
The libelant licars in Norfolk of lier flving signais of distresg, aud sends a 
strong wrecking steamer, witli pump anà ail wrecking material on board, 157 
miles, to her relief. This tug and tlie revenue cutter both arrive, and the brig 
engages tlie tug, chiefly because she nceds sucli a pump and engme as one on 
board tlie tug, which can bc got nowhere efse between Norfolk and Charleston, 
and which is necessarj' to her reaching port. The brig is taken in tow by the 
tug on a Saturday, and is towcd to Norfolk in rough sea and weather, though 
there were no dangerous storms; but, owing to a deficiency of coal on the tug, 
they hâve to lie by during head winds for 50 hours out of 9C, and do not reach 
Norfolk iintil Wédnesday night, — the brig ail the while having had the libel- 
ant's pump and engiiie on board, and in necessarv use. The value of ail prop- 
ertj- saved was $4,300. A libel being flled for salVage, and $1,000 deposited by 
way of lender by the respondent, — 

Èeld, that that aniount must be allowod, but the court stated that a less 
amount would bave been granted if there bad been no deposit. 

Ileld,fuTlJier, that as evcry salvage award consists (1) of the compensntion due 
for the iabor and materai actually expended by the salvor, and (2) of Wicbounty 
allowed for enterpri.?e, ri«k, and success in the service, this lutter ingrédient 
sliould be larger for salvage services on the long and dangerous sea-board 
stretching from the Delaware capes to Kej- West, tlian on other coasts; espo- 
cially in cases like the présent, where the salvor went 157 miles along a dan- 
gerous coast, in rough winter weather, to the rescue of a vessel in distress. 

In Admiralty. 

The brig Mary E. Dana, from St. Simon's Mills, Gcorgia, bound 
for New York, loaded with 100,000 feet of lumber, when about 60 
miles E. N. E. off Cape Lookout, sprang a leak in a gale of wind, 
T.17,no.4— 23 
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and at 9 p. m. of Tuesday night, the seventeenth of January, ISS • 
■was leaking so badly that her master, Capt. Benson, found it neces- 
sary to make for land. The gale abated on Wednesday morning, 
and on Thursday morning, the 19th, the brig had anchored ofE Ocra- 
coke inlet. She lay easy ail that day and night, and the captain 
having, with his crew, gone ashore, telegraphed to Washington, North 
Carolina, at the life-saving station at Ocracoke inlet, asking that the 
United States revenue cutter Colfax might come to his assistance. 
Capt. Benson and his crew, on going ashore, took with them their 
most valuable personal effects. The brig was water-logged, and 
drew 12 feet forward and 13 feet aft. Her deck was out of water, 
and, being fiUed with lumber tightly stored, there was no danger, or 
very little danger, of her being foundered or broken up. There was 
also a telegram sent by some one to the Baker Wrecking Company, in 
Norfolk, to the efïect that a brig was anchored off that inlet, showing 
signais of distress. This telegram arrived in Norfolk between 9 and 
10 p. M., Thursday night, the 19th ; and the Victoria J. Peed, a very 
strong wrecking steamer and tug-boat, of 132 tons, worth $25,000, 
having on board wrecking material worth §6,000, set out for the place 
where the Dana lay, at about 11 p. m. that night, under command of 
Capt. Orrin S. Baker, with five or six other seamen on board. 

The Peed reaehed the brig at about 7:30 p. m., Friday night, the 
20th, having gone a distance of 158 miles frora Norfolk. Having fouad 
by inquiry on board that the brig needed and desired assistance, the 
Peed anchored at a short distance until the morning. . At 4:30 next 
morning the Colfax arrived. Early on this morning (Saturday, the 
21st) Capt. Benson, of the brig, was in conférence with the mastpr of 
the Colfax, the master of the Peed, and Capt. Sol Dickson, a pilot on 
that coast. The question for him was whether he should put his 
vessel in charge of the Colfax to be towed to New Berne or Boaufort, 
or into the sound through Ocracoke inlet, piloted by Capt. Dickson; 
or whether he should put'himself in charge ôf the Peed. The brig 
needed, to be pumped out, and the, Colfax bad no sufficient engine 
and pump. There was no such pumping engine on the coast, south of 
Norfolk, except those of the Baker Wrecking Company, one of which 
was on the Peed ready for use. There were 12 feet of water on 
Ocracoke bar, and Capt. Dickson thought the brig could be taken 
m on high tide without much risk. The brig was not in the danger 
in which water-logged vessels generally are, from the faet of being 
loaded with lumber tightly stowed in the hold. If kept pumped out, 
she could proceed under sail. The fact that her captain did not get 
himself towed inside the bar, through Ocracoke inlet, by the Colfax, 
would seem to argue that he was not in a desperate or very dangerous 
condition. It would seem that two considérations moved Capt. Ben- 
son to engage with Capt. Baker and the Peed: (1) That he thereby 
secured at once the use of a pump; (2; that in going with Baker 
into Norfolk he would be proceeding towards his port of destination. 
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,'He accordingly put himse/f in cliarp;e of Capt. Bakeiv and the engino 
.and pump were put upon the brig on the morning of Saturday, the 
• twenty-first of January, and the pump was got to working afèer some 
delayproduced by the difliculty of getting the suction liose througli 
the deck and ^down through the lumber to the keelson of the vessel; 
say at 2 p. m. The pump was found to be very efficient, and was 
able, during the trip to Norfolk, to' keep the water dpwn by pumping 
one-fourth the time. By 3 p. m. the water was redueed some two 
feet in the hold, and the vessel's.draught in the water lightened about 
one foot. At that hour she was taken in tow by the Peed. : 

A breeze had sprung up from the southward, which increased as the 

two vessels proceeded towards Hatteras; growing squally, and rain 

^çoming on about 5 p. m., and the wind increasing into a gale by 12 

p. M. The, wind, however, was favorable, and the brig had some of 

lier sails set. They were moving very rapidly in a trough of the sea, 

.and by 10 p. m. Vvere heading easterly. This strong wind from the 

southward wouldhave obstriicted and endangersd the brig if she had 

gone in tow of the Colfax in the direction of Beaufort. The vessels 

•made considérable headway until 8 a. m. on the morning of Sunday, 

-the 22d, and gotpast Cape .Hatteras; but .by 9 a. m. the wind had 

changed and was abead, blowing very hard until 6 p. m. of the same 

,day; the distance gained in the last nine hours being only 10 miles. 

-At dark, on Sunilay evening, they were north of Hatteras and about 

: 8 miles soutli of Body island, off Chicamicomico. Hère they anchored, 

having in this first movement consumed 25 hours. Hère both vessels 

anchored, each with one anchor; the Peed taking in lier hawser, and 

laying ofï about a mile from- the brig. ■ Owing to the head-winds, the 

two vessels lay off Chicamicomico ail Sunday night, and on Monday 

till 3 p. M.; at which hour the Peed again took the brig in tow and 

proceeded up the beach. During this anchoring the wind had not 

'been strong enough to cause the brig to drag her anchor, but had been 

stroiig enough to cause the Peed to draw, hers, which was à lightone, 

until she put down her heavy anchor. It was during this interval, 

say about 10 a. ir. on Monday, that Capt. Baker went along-side the 

brig and informed her that he would liave tobecareful of his coal, as 

-he was short of it. The two vessels having got under way the second 

•time, on Mondaj-, at 3 p. m., proceeded up the beach with the wind 

blowing from north and west. The wind increased during the night, 

and aîter midnight blew hard. '■ About 4 a. m. Tuesday, the 24th, it 

^had got 30 strong that the vessels were making no headway, and the 

brig was directedto let go her hâwser and to anchor. Capt. Benson 

objeeted strongly, but complied with the order and came to anchor; 

putting down but one anchor. ' 

The Peed moved oiï under steam until she got in the baws»r, and 

then, withcruf putting out her aiichor, stdod oS under a staysail and 

a slow action of her angine and screwfor about four hours, when she 

■retumed to ihe vicinity of the bi-ig, which was betwecn 7 a; li. and 8 
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A. M., Tuesday, the 24th. In this second movement, which lasted 
about 13 hours, the vessels had gone from off Chicamicomieo to a 
point off Oregon inlet and Wash Woods, or False cape. Capt. Baker 
had no intention of abandoning the brig on the morning of Tuesday, 
the 24th, when she anchored at this latter point. The wind blew 
heavy, and the two vessels lay at anchor ail day Tuesday, and ail the 
following night, during which time the wind was too much ahead 
and too heavy to afford the hope that any progress could be made 
•with a limited snpply of coal. The wind became favorable early on 
Wednesday morning, the 25th, and the vessels proceeded to take in 
their anchors ; but the brig was delayed in getting hers up, and lost 
it by the parting of her anchor chain. They got away from False 
cape about 9 a. m. on Wednesday, passed Cape Henry about 12 m., 
and arrived in the port at Norfolk about 5 p. m. that day, — four daya 
and four nighte from Ocracoke. 

The trip seems to hâve been prolonged by a deficiency of coal. 
The capacity of the coal-bunkers of the Peed is 35 tons. The daily 
consumption is six tons. She left Norfolk without filling her bunk- 
ers. Capt. Baker says she had four and one-half days' supply when 
she left; that is to say, about 25 tons. The engineer, Sutton, says 
she had enough coal for the trip; within three or four tons of her 
full supply, which would be about 30 tons. The first mate, Johnson, 
says she took no coal on before leaving Norfolk, and had within four 
or iive tons of her full supply. The second engineer, Corprew, says 
she had 21 or 22 tons. Capt. Benson, of the brig, says that at Ocra- 
coke, on the morning of the 21st, the mate and the master, Johnson 
and Capt. Baker, both asked him about coal, and told him that they 
did not bave enough. The Peed consumed some six tons on the way 
to Ocracoke, and her olBcers say they put two to two and a half tons on 
the brig at Ocracoke, to be used in the donkey engine. It is not proba- 
ble, theref ore, that the Peed had much more than 15 to 17 tons when she 
set out from Ocracoke on Saturday in charge of the brig. Much 
economy was used on the trip to Norfolk; and on arrivai there the 
coal on board was only about three-quarters of a ton. While under 
way the first time they were in motion 25 hours; during the next 
time they wore under way they were moving 13 hours; and on Wed- 
nesday, the last day of the trip, they were in motion eight hours. 
Ail this made 46 hours; and so there could not hâve been consumed 
more than two days' supply; say 12 or 15 tons of coal. It would 
seem pretty clear, therefore, as before suggested, that when the Peed 
first took the brig in tow she had not more than some 16 tons of 
coal, and that she would hâve been short of coal if she had not 
stopped on several occasions, and laid by, when the wind was ahead 
and heavy. This deficiency of coal, however, does not signify much 
in this case, especially as Capt. Benson admits in his testimony that 
both Capt. Baker and Mate Johnson informed him at Ocracoke that 
the Peed was short of coal. He engaged lier with knowledge of the 
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fact. As to the weather, there was no storm to endanger either ves- 
sel, though both wind and sea were in gênerai rough. Capt. Benson 
says that the fire in the donkey engine, the door of which was 14 
inches above the deck of the brig, was at no time put out by the sea 
coming over his deck. The brig lay at anchor during the roughest 
weather, and at no time had down more than one anchor, and at no 
time dragged that anchor. Capt. Benson says his vessel could hâve 
carried his topgallant-sails at any period of the trip. Towing ofî 
that coast by such a tug as the Peed is worth $200 a day. Such a 
pump as hers is worth §25 a day. The value ol the brig was 
§3,000, and that of her cargo §1,300; the whole value saved, there- 
fore, being §4-, 300. The value of the property risked by the wreckers 
was, as before stated, §31,000. The claim of libelants is forone-half 
the value of the property saved. Eespondents hâve deposited in 
court as a tender §1,000, togetherwith costs up to the date of tender, 
to-wit, §36.87. 

Ellis é Thom, for libelant. 

Sharp é Hughes, for respondent. 

Hughes, J. In this case the questions are, was tbîs a meritorious 
salvage service? and, if so, what ought to be awarded to the salvors 
by the court? The amount of salvage to be accorded in any case dé- 
pends upon the foUowing considérations : 

(1) The degree of danger from which the lives or property are rescued ; (2) 
the value of the property saved ; (3) the risk incurred by the salvors ; (4) the 
value of the property employed by tho salvors in the vvrecking enterprise, and 
the danger to which it was exposed ; (5) the sliiU sliown in rendering the 
service; (6) the time and labor occupied. 

Estimated by thèse considérations the case at bar does not, in its 
facts, présent a claim of high grade. The reported décisions of the 
admiralty courts do not justify a large award in the way of hounty 
for such a service as was rendered hère. See The Albion, Lush. 282 ; 
The Coromandel, Swab. 205; The Cleopatra, 3 Prob. Div. 145; The 
Senator, Brown, Adm. 372; The lîebecca Clyde, 5 Ben. 98; 2 Parsons, 
Shipp. & Adm. 293, and cases cited in them. 

The vessel saved, though in much danger, was not in extrême 
péril. True, she had been water-logged ; but, being loaded tightly 
with lumber, she was simply reduced to the condition of a raft; but 
of a raft having a keel, a rudder, masts, and sails, and capable of 
moving without help, especially if relieved by a pump ; and of saving 
itself, if there should be no violent storm. No such storm did, in fact, 
come on for four or more days ; and so her escape from wreck would 
hâve been secured if only she could bave got the use of a pump, and 
of a donkey engine with which to operate it. This is enough to say 
as to the condition of the brig. 

_ As to the salvage service, I will premise that I feel at liberty to 
give a larger award in the présent case than the admiralty courts 
usually allow in suits of like character, for several reasons, which I 
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will state: Salvage services rendered on the long and dangerous 
coast which stretches from the Delaware capes to Florida ought to' 
be moie liberally rewarded than on other coasts. I.t is not a sea- 
board studded with harbors and prosperous commercial cities and 
towns, from which salvors may run out short distances along shore 
and render successful services in a few hours. It is a long coast, 
■ dangerous and barren, constantly swept by strong winds and currents, 
where the ordinary tide varies only three feet, and on which wreck- 
.ing enterprises cannot be successfully accomplished by individual 
exertion and capital. Wrecking service hère can only be success- 
fally performed by organized capital, enterprise, and skill, — by cap- 
ital, skill, and enterprise so organized as to be capable of maintain- 
ing a constant provision of experienced mariners, powerful wrecking 
vessels, and ample wrecking implements and material, ready at ail 
ho'irs for immédiate service. The business cannot sustain itself in 
the hands of reputable men and companies unless the admiralty 
courts shall give exceptionably libéral rewards in ail cases of merito- 
rious and successful service on this seaboard. And surely it is in 
the interest of commerce to siistain the wrecking business in thèse 
waters and latitudes. 

For thèse reasons, I repeat, salvors on this coast must be more 
liberally dealt with by the admiralty courts than on other coasts. 
The salvage service which was rendered in the présent case, though 
not of any unusual difficulty and risk, was yet highly meritorious. 

1. The promptitute with which the Peed was sent out 150 miles 
along a dangerous coast to the succor of a vessel in distress, deserves 
marked récognition. 

2. The disproportionate exeess in value of the property placed at 
risk by the salvors, compared with that of the property saved, de- 
serves considération. 

3. The excellence of the vessel sent out ; and of the wrecking ma- 
terial, including the engine and pump on board of her; and the skill 
and worth of the ofiScer in command, and of the men under him, — 
are to be recognized by the court. 

4. That the Peed had not on a full supply of coal, does not affect 
the merit of the service; the fact that she went out without staying 
long enough to complète her already good supply of coal is rather an 
élément of merit than otherwise; for delay in such a case might be 
fatal. The deficiency of coal, therefore, only affects the quantum mer- 
uit, by diminishing the time to be computed for the towage service. 

For the several reasons which bave been thus stated, I feel justi- 
fied in granting a more libéral reward in the présent case than would 
seem to be warranted by the gênerai current of décisions in salvage 
suits. But, obviously, I am not at liberty to disregard too far the 
average teaching of the précédents. I must at least keep in sight of 
land. 

5. I am the more emboldened to such a course in this particular 
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case be»nuse of the faet tliat tlie respondent bas macle a deposit in 
the nature ot a tender in the suit, of an amount as great aa I could, 
on the most libéral principles, allow. 

The award m salvage causes consists generallyof two ingrédients, 
viz.; First, the quantum nieruit, which is a certain qnantity to Le 
paid in any event if the saved property will yield it; a,nA, second, the 
bounty , vihïch. is a variable élément, depending upon the accidentai 
circumstances of each case. 

In the présent case I thinki ought to give in payment of services 
according to their actual worth, viz. : 

For 48 liours, or two dnys of actual towing, at $200 a day, $400 00 
For 4 days' hire of puiiip and engi;ie, at $25, - - 100 00 
For 1 day of the Peed in going out froin Norfolk to Ocra- 
coke, - - - - - 100 00 

And I think that I ought to give — 

Tox hoimty, -. - - - - - 400 00 



Total, - - i> . -• - - $1,000 00 

I would not give so large a hounty as is allowed in the last item, 
but for the fact that the respondent has presumediy conceded it was 
due by his tender. In the Sandringham Cflse,where the vessel saved 
■was in extrême péril; where the property of the salvors was in con- 
sidérable risk for a week; and where there was a week of service — 
hard service — during two storms, I awarded a fourth. Hère, where 
ail the conditions were such as to make a case of far inferior merit, 
I award nearly a fourth. I excuse the apparent discrepancy almost 
exclusively on tlie ground that in this case there was a tender, which, 
in some degree, opérâtes as an estoppel. Else I would not hâve al- 
lowed more than §200 or $250 for hounty. 

The amount of $1,000 having been deposited by way of tender by 
the respondent, and also the sum of $36.87 as the costs of the suit 
accrued up to the time of the deposit, the respondent must letthe 
latter amount remain, and the rest of the costs must be paid by the 
libelant out of the f und in court. 

See 2'he Egypt, infra. 



The Egypt. 

[District Court, E. D. Virginia. JuJy 2, 1883.) 

Salvage — IxcoiîroRATED Saltagk Company. 

An incorporated Company, org.iiiized for tho purpose ot engaçing în the 
meiitorious woik of saving sliips in distress, and devoting tliemselves diP- 
gently to that pursuit, may be granted salvage award as liberally as natural' 
persoas so en£ai;ed. 
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2. Bame — TOWAOE — ^VAT,tnB of pROFEnTr. 

Towage is not salvage, and when consirtered by Itself il never compcnsated 
except on the principle of paying according to its worth for work and labor 
performed ; and the value of the property towed is but siiglitly, if at ali, con- 
sidered in determining the compensation to be awardcd. Consequently, précé- 
dents as to amounts awarded for towage furnish no guide or rule in cases of 
pure and true salvage wliere towage is but an incident, and figures only as a 
winding-up formality after an arduous and dilîicult salvage service. 

3. Same — Amount op Awakd. 

Tlie courts ascerlain the value of the property saved, and grant such a sura 
in reward as they deem proper ; and, although the ancient rule as to the value 
of the property forming the basis of the award lias been somewhat relaxed in 
modem times, they still adhère in gênerai to the rule of measuriug the amount 
of their rewards by some proportion of the aggregate value of the property 
saved. 

4. Same — ContPENSATioN and Rewahd. 

Salvage consists (1) of an adéquate compensation for the actual outlay of la- 
bor and expense uscd in the cnterprise ; and (2) of the reward as bounty allowed 
from motives of public policv as a means of encouraging extraordinary exer- 
tions in the saving of life and property in péril at sea. The flrst of thèse items 
of award admits of computation; llie second does not, and is usually deter- 
mined with more or less référence to the value of the property saved. 
i. Bame— RisK op Loss— CnARACTEU of Coast. 

Where the coa^t is thinly settled, and lined with dangerous sand-bars, and 
frequently visited hy violent stoi-ms and hurricanes, this fact may be consid- 
ered in ascertaining the amount of a salvage award. 
(. Bame— Case Stated. 

Where a steam-ship of great value, carrying a valuahle cargo, went ashore 
oiï Paramores island, Virginia coast, on the Atlantic océan, where it was thinly 
settled, and ship and cargo were in imminent péril of total loss, and the salvage 
service rendered was rendered with extraordinary skill and success, consump- 
tion of rauch time and labor, and great risk to the property used in the enter- 
prise, which was of great value, one-fifth of the value of the ship and cargo 
and the salvor's expenses were allowed for the salvage service, considering the 
fact that efficient aid was atlorded by the ship's crew in savins the ship and 
cargo. 

ïh» Sandringham, 10 Fed. Rep. 553, distinguished. 

In Admiralty. 

STATEMENT OP FACT3 PREPATÎED BT THE JDDQE. 

The British steam-ship Egypt, of Liverpool, England, Eobert 
Eeavely, master, went ashore off Paramore's island, Virginia, at 
about noon on Thursday, the eleventh of January, 18S3. She was a 
vessel of 1,550 tons burden, with iron compartments and water-bal- 
last tanks; of great length, and proportionally narrow beam, and 
difficult of management when aground. Paramore's island is off 
Accomac county, on the Atlantic coast, about 33 miles north of the 
channel which makes ont of Hampton Eoads into the océan between 
the capes of Chesapeake bay. The island lies between Wachapreague 
and Machipungo inlets. The Egypt was loaded with 3,835 baies of 
compressed cotton. The value of ship and cargo is fixed by agreed 
estimation at $250,000. The ship had cleared at Charleston, and 
was bound for Bremen, via Hampton Eoads, the intention being to 
enter the capes of Virginia for the purpose of taking on coal at New- 
port News. 
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At 8 o'clock on Ihe morning of the eleventh of January she was 
32 miles to the northward of where her master supposed her to be. 
He was unaware of having passed the capes, and had not seen land 
since leaving Charleston. The weather had been exceptionally sé- 
vère during the voyage, and foggy and hazy. No observation for the 
latitude was practicable, and the force of the current was unknown 
to her navigators. The ship first struck on the reef or sand-bar 
which lies abreast of Paramore's island, and 400 to 500 yards oiï 
from it. She lay there for more than 24 hours. Passing that reef, 
she then struck the main shore of the island at a distance, first, of 
about 400 yards from low-water mark; and afterwards she was 
driven to within 250 yards of the shore, wbere she became imbedded 
in the sand, and where she threw out her anchors. The ship struck 
the outer reef at 12 :15 p. m. of the llth, the wind being then a mod- 
erate breeze from W. N. W. A thick snow was falling, the snow-fall 
having begun about 11 a. m. The ship was provided with but a 
small anchor, and the master and crew were unable to get her oiî. 
She lay at an angle of about 45 deg. with the shore, heading to 
shore north-westerly, and was badly listed to starboard. She Jay 
in that position ail the rest of the day, and ail the night, of the llth. 
No sail was seen until 10 a. m. on the 12th, when fîags of distress 
were hoisted to the United States revenue cutter Hamilton, which 
was going into Hampton Roads. The Hamilton came to anchor as 
near to the Egypt as the shallow water would admit, and sent her a 
boat to see what she needed. The officer from the Hamilton was 
informed that the steamer could not get off without the assistance of 
wreckers, in the position in which she was lying. The officer said to 
the master that the Baker people were the nearest and best wreckers 
to be had, (meaning the Baker Salvage Company, of Norfolk, the 
libelants in this cause,) and, finding that he could do nothing him- 
self, he returned to the cutter and proceeded to Old Point Comfort. 
On arriving there, Capt. Deane, of the cutter, at once telegraphed to 
Capt.E. M. Stoddard, superintendentof the Baker Salvage Company, 
at Norfolk, the condition and position of the Egypt; Capt. Stoddard 
receiving the telegram at 6 p. m. on the twelfth of January. 

The Baker Salvage Company, of Norfolk, is a corporation organized 
for the purpose of performing salvage services, and dévotes itself at 
ail seasons to that business. Its capital stock is $100,000, and it 
claims to own, and keep on hand at ail times for use, wrecking prop- 
erty, vessels, and apparatus costing more than a hnndred thousand 
dollars. Embraced in this outfit are two lai-ge wrecking steam-tugs, 
— the Victoria J. Peed, of 134 tons, and the Eesolute, of 124 tons; 
the schooners B. & J. Baker, Breed, Cruze, and Maria Jane; three or 
more wrecking surf-boats; three or more wrecking steam-pumps; a 
number of very heavy anchors, three of thèse weighing, respectively, 
1,800, 3,000, and 3,500 pounds, with chain-cables, and manilla and 
Bteel-wire hawsers of streugtd to be used with such anchors; and 
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lioisting and heavy tacMe, andother wrecking apparatiis and applî- 
ances in full complément. Ail of this wrecking outfit was brought 
into réquisition by the libelants in saving the Egypt and lier cargo. 
They also employed the small steam-tug William Gates, and the pow- 
erful towing-tug of 173 tons, the Argus, in this service. 

The value of the property employed on the occasion is estimated, 
by witnesses on the part of the libelants, atabout $125,000. It can 
be safely placed at $100,000. The libelants employed about 135 
men in this undertaking, made up of the crews of the several wreck- 
ing vessels, and that of the Egypt, numbering 23, who were hired by 
the libelants for the occasion, and of experienced wrecking laborers 
and cotton stevedores. It is to be remarked, as to the property em- 
ployed by the libelants in this salvage enterprise and ail otîiers, that 
it was not insured ; the hazard to which it is subjected making in- 
surance companies unwilling to take risks upon it. The libelants 
aver that the cost of keeping up their wrecking establishment is, for 
eight months of the year, about $5,000 per month ; and for the rest 
of the year about $2,500 per month. It is in proof that ail or nearly 
ail of the wrecking companies of the Atlantic seaboard, except the 
libelants, hâve gone ont of existence, in conséquence of losses in bus- 
iness, caused in great part by the inadéquate amounts of salvage 
awarded them by the admiralty courts, and that the business of the 
libelants has not been prospérons. The opérations of the Baker Sal- 
vage Company, of Norfolk, extend over the whole Atlantic coast, the 
West Indies, and the Gulf of Mexico, and the bays and rivers con- 
nected with them. -.«. . 

When Capt. Stoddard received the telegram of Capt. Deane, on the 
night of the twelfth of January, the wrecking steam-tug Victoria J. 
Peed was engaged in a salvage enterprise off Kittj' Hawk, 40 miles 
south of Cape Henry. He at once ordered her by telegraph to leave 
there and proceed forthwith to the relief of the Egypt. The wreck- 
ing steam-tug Eesolute happened at that time to be undergoing re- 
pairs for injuries received on the preceding day, and could not at 
once proceed to the Egypt. Capt. Stoddard, therefore, hired the 
small steam-tug William Gates, the only available vessel in Norfolk 
harbor at the time, and left Norfolk at 12 in the night to go to the 
Egypt; arriving at 9 a, ii. on the thirteenth of January at the place 
where she lay. The Gates was toc small to take along any wrecking 
apparatus, and Capt. Stoddard's ohjeet in going off in the night was 
to acquaint himself without delay with the condition of the Egypt; 
to know positively what was needed for her relief; and to ascertain 
whether his company would be engaged for this salvage service. 
Ou his arrivai he was requested by Capt. Eeavely to uudertake the 
service; Capt. Eeavely expressing the belief that the ship could not 
be saved, especially if the wind should get again to the eastward. 
Capt. Stoddard agreed to undertake the service, upon the condition 
that he should bave exclusive direction of opérations, deeming this 
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condition essential to success in the tedious and critical . enterprise , 
he was undertaking. He vras employed on those terms, the amount 
of salvage net being stipulated. Capt. Stoddard at once employed 
the crew of the Egypt to assist in the service, on wages then agreed 
upon. He sent the Gates off to Norfolk at once, with fuU instruc- 
tions to the Company hère as to what should be sent him and what 
should be done. With the assistance of the Egypt's crew he at once 
addressed himselt to préparations for the work before him. He found 
the Egypt, as before described, lying south-east of the island, inside 
of the réef that has been mentioned, and between two sand-bars 
^vhich stretched out for more than a mile from either end of the isl- 
and. Thèse bars had beèn formed by the tides running in and out 
of the two inlets lying north and south of the island. Thèse bars 
plaeed at hazard ail vessels coming to the assistance of the Egypt, 
making it necessary for them to keep away during the preyalence of 
easterly or norfch-easterly winds, whether they were sail-vessels of 
light draft coming to receive cargo taken from the ship, or steam- 
vessels of greater draft giving aid in laying ground-tackle, and in at- 
tempts to pull the ship off the sand-beach. 

Thus the Egypt -was lying in a shallow bay, bounded on three sides 
by sand-reefs, and on the other by Paramore's island; the eastern 
side of which was a marsh swept over by the higher tides; the island 
itself being desolate and uninhabitable. The depth of water where 
the Egypt lay, was, at low tide, seven feet at her stem, and five and 
a half feet at her bow. She drew, with the load she had upon her, 
thirteen feet and a half. She was, therefore, imbedded in the sand 
it least seven feet, at low tide. She lay upon a sand bottom, which 
îs hard "when still, but which, when a heavy body rests upon it, 
causingcurrents, is eut away by the fiow of the water, leaving the body 
to sink deeper and deeper in the sand the longer it remains. This 
sort of quicksand exists ail along the Atlantic seaboard south of the 
capes of the Delaware, and it is found that wrecked vessels left to 
their fate on this coast gradually sink lower and lower in this sand 
nntil they finally disappear below the surface of the water. . The 
Egypt lay nearly broadside on the beach of Paramore's island, so . 
badly listed to starboard that it was difficult to walk on her deck; 
and liable to be broken mp and wrecked at any récurrence of an 
easterly or northeasterly storm. Under the action of the currents 
upon the sand on -which she lay she was forming a bed, or pool, 
which became deeper with the length of time she remained. That 
she did torm sueh a pool is proved by the testimony both of the 
ship's crew and of the libelants. The ofHcers of the ship, sounding 
■with leads, dropped close along her sides, found 12 to lé feet of 
■«vater; while the soundingsmade by the libelants, at a distance of 
30 or 40 feet off from the ship, showed only 5 to T feet of water, at 
low tide. • ■ ■ . ■ . ■...,, , _ . r. . ^ ^ 

- The variation of- the tides on the Atlantic, near the ,mouth,of 
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Chesapeake bay, îs only about two and a half to three feet ; and this 
circumstance renders it impossible i,, rescue a ship of tlie size, ton- 
nage, and depth of draught of the Egypt from such a position as she 
"was in, by pulling at her with tugs at high tide. Before the ground 
tackle was planted she had sunk below the ground level of the sand 
bottom from five and a half to seven feet, and a tide of only two and 
a half to three feet could not by possibility elevate her sufficiently to 
enable her to be drawn off by main force. High tide did not lift her 
above the gênerai level of the bottom, where she lay by three to four 
feet ; and it was not, therefore, in the power of tugs to draw her off. 
This condition of things differs greatly from that whi«h exists in 
xvaters of the higher latitudes of both continents. On the coast of 
Great Britain, especiallj', the variation of the tide is 10 feet in some 
localities, and much greater in others, running up as high as 40 feet 
at many points of the coast. There, the usual method of rescuing 
vessels that bave been stranded is by attaching powerful tugs to 
them, waiting for the tide, and then pulling at thsm with might and 
main. Familiar with this plan of opérations, the masters of English 
vessels, stranded on our seaboard, almost invariably complain of the 
refusai of our wreckers t o resort to this expédient for getting their 
ships off. The master and crew of the Egypt labored under this 
same delusive prédilection. Deceived by t'ao soundings made from 
the sides of their ship into the pool wnich she had made for herself 
in the sand, they could not realize why their ship could not be drawn 
off by tugs, with the water apparently at IS to 14 feet at high tide. 
Another disadvantage which beset the Egypt was that the beach 
where she lay was desolate, — far removed from any habitation, — be- 
yond the reach of, and without communication with, any life-sav- 
ing station ; and possessing no means of communication, by telegraph 
or otherwise, with sources of assistance or places of refuge from 
storms. This placed her master at first, and the salvors afterwards, 
at great disadvantage, and subjected them to ail risks of the sea, ex- 
cept such as could be avoided or combated by constant wariness and 
skilled seamanship. The service of salvage performed hère was nec- 
•essarily a service involving continuai risk to life and property, in 
which success was only to be achieved by skiJl, expérience, and un- 
faltering alertness on the part of the salvors. 

The plan of opérations necessary to be pursued, and which was de- 
termined on from the first by Capt. Stoddard, who is conceded to be 
one of the most experienced and suceessful wreckers on the Atlantic 
coast, was, (l)by means of ground-tackle, of heavyanchors.andstrong 
cables, to bring the ship around perpendicular to the shore, and hold 
her in that position to prevent her from being broken up by the sea; 
and (2) to lighten her of her cargo, by means of surf-l)oats and light- 
draught sail-vessels, to a sufficient extent to allow of her being drawn 
off into deeper water, first by the cables, and then by thèse cables re- 
enforced by the powerful tugs Argus, Peed, and Eesolute. Such was 
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the plan of opérations patiently, perseveringly, and laboriously pur- 
sued by Capt. Stoddard and his assistants. In the course of the 
work they made constant use of the Egypt's engines winches, cables, 
and tackle, in conjunction with the wrecking implements of their own 
■which bave been mentioned. - — . - 

The planting of the ground-tackle was the first thing to be done. 
The Victoria J. Peed arrived from Eitty Hawk at 6 p. m. of Saturday, 
the 13th, and anchored near the Egypt. She was commanded by Ca,pt. 
G. D. Jenkins, an esperienced seaman and skillful wrecker, and had 
on board a surf-boat, a stationary steam-pump, and other wrecking 
apparatus. The Kesolute, bringmg in tow the wrecking schooner B. & 
J. Baker, with the large anchors and cables of the libelants, one or two 
surf-boats, and varions wrecking apparatus on board, arrived at 7 a. 
M. on, the morning of the 14th; but the weather was thick, and, 
though lier whistle was then heard, she could not get near enough to tha 
Egypt to be seen until about 11 o'elock on that morning. A strong 
wind blew almost a gale from the north on that day, making it ex- 
tremely dilHcutt torun alinefrom the Hesoiute to the E^ypt, without 
which the anchors and cables could not be laid. As many as three 
unsuccessful attempts were made to run a Une, and the salvors failei} 
in conseqitsnce, to lay tlieir ground-tackle on Sunday; but they did 
succeed in taking off nine baies of cotton on surf-boats on that day. 
On the morning of Monday, the 15th, the weather and sea had mod- 
erated sufSciently to allow the ground-taokle to be laid without much 
difficulty. Accordingly tbe 3,000 pounds anchor of libelants was laid 
to seaward south-easterly from the sbip, with 90 fathoms of manilla 
hawser, and the same length of steel-wire hawser belonging to the 
ship. The 1,800 and the 3,500^ pounds anchors were also laid 
out, with 140 fathoms of steel-wire hawser, 212 fatboms of 12-inch 
maniila hawser, and 30 fathoms of chain ; ail belonging to the salvors. 
Thèse hawsers were connected by fails to the ship's machinery, which 
was used in heaving on the cables during the entire salvage opéra- 
tions. By means of this grouud-tackle the ship, which had finally 
worked up to a position nearly broadside to the beaeh, had sunk to 
eight feet in the pool, and had taken water in her hold until it covered 
her water-tanks, was hauled around square with the beach, with her 
head close to low-water mark. On this same day the salvors were 
able to begin the work of surf-boating the cotton from tbe ship to the 
B. & J. Baker ; the sea being, on that and on ail other days but one, too 
rough to permit of the schooners being brought along-side. The work 
of breaking the cotton out of the ship, listed as badly as she was, was 
exceedingly laborious, and the opération of letting it down ovcr the 
sides of the ship into the surf-boats, on a rough sea, was attended with 
much danger to ail employed in the task, — especially to those in the 
surf-boats ; the hea.vy baies being liable to fall upon them and to crush 
them. It may hère be remarked that during the week commencing 
on this Monday, the 15th, 700 baies of cotton were taken out of the 
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ship, lightening her abont 150 tons' and that this work Tvas done 
with so much care and skill that not a single baie was lost or a man 
injnred. '/ ' , 

On Tuesday, the 16tli; the wind shifted to the north-east andnorth, ' 
and the weather and sea were so rough, snow eonstantly falling, that' 
the surf-boating- of cotton was rendered exceptionally difScult, and 
but few baies could be removed. ' The salvors, however; succeeded 
in moving the ship four feet to the seaward, and materially relieving 
her in her position. It was on this day that discovery was made that 
the ship's rndder was broken, and by its swinging motion was en- ' 
dangering the stern of the ship, whieh was already much injured from 
this cause. Measures were at once taken to make fast the rudder to 
prevent further injury ; and it was afterwards drawn up on deck. On 
the evening of this day the schooner Baker was dispatched to Nor- 
folk in tow of the Peed with a load of cotton. 

On Wednesday, the ITth, the weather was foui and rainy, with wind 
varying and the sea heavy, growing more and more sa as the dày ad-' 
vanced, so that the salvors succeeded in shiftingbut one surf-boat of 
cotton. The ship had now listed to port, in conséquence of so much 
cotton having been taken from her starboard side, and was in danger 
of going over on her beam-ends, and it became necessary to work 
much of the night in shifting cotton baies to the starboard side of the 
ship. 

On Thursday, the 18th, the weather had again moderated, and the 
salvors succeeded in moving the ship astern about 12 feet. They also 
surf-boated a good deal of cottoil from the forward hatch to the 
schooner Breed. Moreover, the schooner Cruze, whieh drew less 
water than any of the sail-vessels, was hauled along-side the after- 
part of the ship and loàded with cotton from the after-hatch. Be- 
twèen foiir and five hundred baies were taken off on this day. The 
izround-tackle was also shifted further out to the eastward. The 
Eèsolute went off that night, having tow of the Cruze to Norfolk. 
That night the Vieàther again became bad, the wiiid again shifting to 
the eastrvard; and on Friday, the 19th, the weather and sea were so 
rough that the Peed had to put in to Wachaprague iiilet, and the 
schooner- Breed to go into the capes. But the salvors succeeded in 
moving-the ship 2C0 feet asternj until she struck on the reef. ■ 

On Raturday, the 20th, the sea was too rougb to allow the boating- 
of coîton, or to leave it safe for the wrècking vessels to cross thé bréaker 
lin^;- But on that afternoon the salvors moved the ship astern. 
îiuout 200 feet, continr.ing to beave upon the cables during the night, 
thus inereasing this. distance to-500 f,eet;.and at 7 a. m. on themorn- - 
ingof Sundny, tbe'21st, they iinallysucceeded-ingetting the ship afloat. : 
The rest of the. 21st was spent ;inigetting^up the groundrtackle,.and: 
in towing.iJie ship ints Hampton.fioads by mèans of two.steamerSj — -. 
one forward .of the sbip,and anotber in- tberear to steerher, in thé 
ab?eùçe.Qt herirndder. >;.She..-çîas./br.ougbt to;the,qnarantine stia.tiQa> 
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below Norfolk àt about 2 o'clock on tlie .mornîng of Monday, tliô 
twenty-second of January,— eight days having been employed in efïect- 
ing the saWage service; the vessel and ail her cargo being brought 
safely into port, witli no other injury to either than the broken rudder, 
and the damage inflieted by it to the stern of the vessel. 

It is to be added that there was no other organized and abundantly 
furnished wrecking force that could hâve been brought to the rescue 
of the Egypt than that of the Baker Salvage Company, and that the 
cash oiitlay of this eompany in the enterprise was §i,256, besides 
regular expenses. 

Sharp d' Hughes and Ellis de Thom, for libelants. 

John H. Thomas, for respondent. 

Hughes, J. This case corresponds so nearly in its gênerai char-: 
acter and in its détails with that of Tlie Sandringham, 10 Fed. Eep., 
556; S. C. 5 Hughes, 316, decided by this court a year ago, that I 
do not feel called upon to deal particularly with every question of law 
arising in it. There was no appeal from my décision in the case of 
The Sandringham, and the questions of law therein decided must be 
regarded, until reversed by some appellate court, as the law of this 
court and of this port. 

The présent is a caseof salvage of the most meritorious charaeter. 
The service was rendered under ail tke circumstances which consti- 
tute merit in a salvage enterprise. There was (1) great danger, from 
which the property of respondents was rescued; (2) great vaine in 
the property saved; (3), serions and continuai risk incurred by the 
salvors and their property; (4) great value in the pi'operty that was 
put at risk and employed in saving the ship; (5) extraordinary skill 
and success in rendering the service; and (6) much time and labor 
spent in the enterprise. Thèse, the sis ingrédients usually held to 
constitute a salvage service of the highest merit, ail entered conspic- 
uously into the enterprise under considération. In thèse respects 
thè case is, I repeat, so like that of The Sandringham, tiiat I need only 
refer to the reasons I then gave for granting a libéral award in the 
présent case. . Adopting that décision as farnishing the rule of décis- 
ion hère, I will do no more on the présent occasion than treat one or 
two questions which bave been elaboratoly discussed at bar, and re- 
view the authorities cited bycounsel for respondents in opposition 
to a large award. ^ . - ; . 

I shall treat as settled law the point that an incorporated eom- 
pany, organized for the purpose of engaging in the meritorious work 
of saving ships in distress, and devoting themselves diligently to that 
pursuit, may be granted salvage reward as liberally as natural per- 
sons so engaged maybe. The Camanche, 8 "Wall. 448. This being 
assumed,! will first consider one of the principal questions of law 
discussed at bar. Let it be premised that it hasbeen the habit of 
admiralty courts fOr centuries, toestimate their awards of salvage by 
■proportions of the value of the property saved. This practice arose 
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in those times when tliere often was no other practicable method of 
bestowing salvage rewards than by a division in kind of the property 
saved. That reason having now ceased, the courts in modem times 
are more and more abandoning that method of distribution. They 
ascertain the value of the property saved. They grant such a sum 
in reward as they deem proper; and if this sum is not paid, they 
decree a sale of the ship, or of so much other of the saved property, 
if there be any, as shail he necessary to satisfy the award. But they 
still adhère in gênerai to the praotice of measuring the amount of 
their rewards by some proportion of the aggregate value of property 
saved. It thus happens that where this value proves to be very 
large, as in the présent case, respondents in admiralty suits object to 
the practice ; urging that the awards being in great excess of what 
the labor of effecting the salvage isworth, the owners of the property 
in such cases are made to pay indirectly for services rendered in 
cases where the amount saved is smail and the compensation received 
by the salvors inadéquate. I am inclined to believe that the courts 
will in time come to fix the amount of their awards with very little 
référence to proportions. But if they do, I am sure the reasjn of so 
doing will be founded on some other objection than the one which 
bas been indicated. The défense in the présent case is only nomi- 
nally made by the owners of the Egypt. It is really made by the 
agent in this country of the Board of Foreign Underwriters. Now, 
the practice of determining salvage rewards by proportions is really 
based on the prineiple of contribution from the fortunate for the 
benefit of the unfortunate; which is the prineiple on which ail insur- 
ance is based. It is but another application of that prineiple; and 
I am inclined to think that insurers, if no other class, are morally 
estopped from objecting to its application in salvage cases. It is for 
the advantage of commerce, and certainly in the interest of human life 
risked at sea, that respectable and thoroughly organized andequipped 
wrecking companies should be encouraged and sustained on thewild 
and stormy coast which strelches from the Delaware capes to the Gulf 
of Mexico. The danger of this coast is so great that many vessels are 
lost in spite of the most arduous and expensive exertions of the wreck- 
ers, who lose their labor and property, and risk their lives, in fruit- 
less attempts to save them. In othtr cas-es the total value of prop- 
erty savsd, after great labor and risk, is often far below the cost of 
rendering the service. When, therefore, a valuable ship and cargo is 
rescued from the jav.s of destruction by this same class of men, would 
it be ]ust or wise to deprive them of the benefit of an ancient rule of 
maritime reward, and eut them down to a suva not greatly exceeding 
a quantum nierait pro opère et labore? Surely, if this be done, the 
change of rule ought to hâve some better justification than the objec- 
tion that the old rule required contribution from the fortunate for the 
benefit of the unfortunate. For one, I am unwilling to be instru- 
mental iu inauguruting ihe uew rule on this daugerous coast, where 
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it may be saîd, I tliink, with truth, that a majority of salvage services 
bring either no compensation at ail to the salvors, or compensation 
far inadéquate to reimburse them for the work and labor and risk 
attending tlieir enterprises. Passing to another question, I think 
the présent case furnishes a fit occasion for repeating what I said in 
the case of The Mary E. Dana, decided last year, 5 Hughes, 369; [S. 
C. ante, 353.] I there said: 

"Salvage services rendereil on the long and dangerous coast wliich stretches 
from the JJelawaie capes to Florida, ouglit to beinore liberally rewarded than 
ou other coasts. It is not a seaboard studded witli havbors and prospérons 
commercial citles and towns, from which salvors may run out short distances 
along shore, and render successful services in a few hours. It isa long coast, 
dangerous and barren, constantly swept by strong winds and curreats; vvliere 
the ordinary tide varies only three feet, and on which wreoking enterprises 
cannot be snccessfuUy accomplislied by individual exertions and capital. 
Wrecking service hère can only be suceessfiiUy performed by organized capi- 
tal, enterprise, and skill, — by capital, skill, and enterprise so organized as to 
be capable of maintaining a constant provision of experienced mariners, pow- 
erful wrecking vessels, and ample wrecking implements and material ready 
at ail hours for immédiate service. The business cannot sustain itself in the 
hands of reputable men and companies, unless the admiralty courts shall give 
exceptionally libéral awards in ail cases of meriiorious and successful service 
on this sea-board. And surely it is in the interest of commerce to sustain the 
wrecking business in thèse waters and latitudes. For tliese reasons, I repeat, 
salvors on this coast must be more liberally dealt with by the admiralty courts 
than on other coasts." 

What I then said I hâve found sanctioned and sustained, by an- 
ticipation, in a passage quoted in Cohen's Admiralty Law, 131, from 
a publication of Judge Marvin, printed in 1861, in which that able 
admiralty judge is shown to bave said, while judge of the southern 
district of Florida, in the case of the ship Belle Océan and Cargo: • 

"What would be no more than reasonable on this coast, where so many 
shipwrecks occur, and where the assistance of so few transient or trading ves- 
sels can be had to save the property, and where, consequently, the employ- 
ment of a nnmber of regular wrecking vessels has been found necessary for 
tliat purpose, might be unreasonably large in the neighborhood of commercial 
ports, on the coast of Eiigland or the United States, or in any place wliere 
regular wrecking vessels were unnecessary, because wrecks were fewer, and 
the assistance of transient persons or vessels could be more easily obtained." 

It is to be observed that the bottom on the west Florida coast is, 
in gênerai, hard and rocky, with no quicksand such as that on our 
coast. I am firmly of opinion that it is incumbent upon admiralty 
courts, in dealing with salvage cases arising on the long and danger- 
ous coast extending from Delaware bay to Florida, as well in the in- 
terest of commerce as of humanity, to be exceptionally libéral in their 
awards to regularly organized salvage companies, in order to provide 
a certain and continuing reliance for vessels in distress upon trained 
and experienced wreckers, reputable in character, honest in their 
v.l7,no.4— 2i 
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dealingg, and of position in society rendering tliem responsible to 
public opinion for their conduct. 

I will now examine briefly the cases cited by respondent's counsel 
in opposition to a libéral award to the libelants in the case at bar; 
for I do not deem it necessary to more than advert to what seems to 
be the principal ground of criticism and complaint on which the re- 
spondents base their défense, which is that Oapt. Stoddard, on ar- 
riving at the Egypt at 9 o'clock on the morning of Saturday, the thir- 
teenth of January, did not then hâve along with him the Peed, the 
Kesolute, and his four wrecking schooners, with a full complément of 
men and -wrecking implements and apparatus. If there had boen 
any failure in the salvage enterprise, if the ship had gone to wreck, 
if any part of the cargo had been lost, or. any disaster or destruction 
whatever sustained in the course of the salvage opérations, this ob- 
jection would hâve been pertinent, provided the misfortune could 
liave been colorably traced to the delay in the arrivai of thèse vessels 
and equipments. More reasonably still: if Capt. Stoddard, before 
he went to the Egypt, had been seen by Capt. Eeavely at Norfolk or 
at Old Point, and engaged there for the salvage service, and informed 
then and there what material, vessels, and men he would need, the 
objection might be urged with some force. But I hâve not thought 
it worthy of any serious considération, in face of the fact that Capt. 
Stoddard was not employed in the salvage service until he went to 
the ship in distress; and that every baie of cotton was saved, not a 
single particle of the cargo was jettisoned, and that the ship herself 
was brought frOm her position of apparently hopeless danger on the 
beach, safely into port, so little injured that, after repairs to her rud- 
der and stern, she was able in a few weeks to résumé and complète 
her voyage with ail her cargo on board. 

Disregarding this objection of respondents, therefore, I pass to à 
review of the authorities cited by their counsel in his brief. 

I will remark in advance that towage is not sralvage, and, when 
eonsidered by itself, is never compensated, except on the principle of 
paying according to its worth for work and labor performed ; that is 
to say, in légal phrase, it is paid for on the basis oi quantum menât 
pro oj^ere et labore. Of course, when this rule of compensation ob- 
tains, the value of the property towed is but slightly, if at ail, eon- 
sidered in determining the compensation to be awarded. There are, 
indeed, fréquent cases where, although towage is the dominant feat- 
ure of the service rendered, yet the ship towed was in a situation of 
greater or less danger when taken in tow. In thèse cases an incon- 
sidèrable bounty, or salvage reward, is brought into the award, the 
case in its main feature being a towage case. But nothing could be 
more illogïcal than to argue, from the awards of courts in towage cases, 
what amounts they should decree in cases of salvage. 

In thé case of The Plymoiith Rock, 9 Fed. Rep. 413, where the value 
of ship and cargo was $60,000, which was a case of simple towage, 
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the vessel being disabléd off Sandy Hook, a tugwasallowed $2,000: 
for biinging lier into the port of New York, a distance of some 20 
miles. There was no élément of salvage in the service, except that' 
the vessel was disabléd, had a nnmber of impatient passengers ou. 
board, and her own machin ëi-y was toc miich out of fix to In-inj 
her in. 

In the case of The Gamanche, 8 Wall 448, where a vessel laden 
■with valuable machinery had sunk in the harbor of San Francisco, 
and the salvage service consisted in diving at leisure for it and draw- 
ing it up by strorig steam appliances, consuming four months of time, 
and where there was but a partial salvâge of the property sunk, the 
suprême court of the United States àllowed $24,002 on a value of 
$75,000 saved. ïhat is to say, one-third; the salvors receiving other- 
and larger rémunération by contract in the same service from Insur- 
ance compânies. ' 

In the case of The Blackwall, 10 Wall. 1, a ship took fire while lying 
in the harbor of San Francisco. The city firemen, availing them- 
selves of the aid of a tug, went to her relief, and in 30 minutes ex-' 
tinguished the fire. The suprême court of the United States allowed 
§10,000 for the service; what remained of the ship saved from the 
fiâmes being valued at $60,000, There was scarcely more than one 
ingrédient of a true salvage service in the case, viz., the ship was in 
imminent danger of destruction. 

In the case of The Adirondack, 2 Fed. Eep. 387, the service per- 
formedwas simple towage. The ship was disabléd at sea in her ma- 
chinery. Another steamer took her in tow and brought her about 
600 miles into New York. The court àwarded $7,500, or $1,500 a 
day, for iive daj''s' towing. The value of the Adirondack, which is an 
immateriarcircumstance in a case of niere towing, was $300, ÔOO. 

In the case of The Colon, 4 'Fed. Rep. 469, — which was another 
case of mère towing, — a steamer was disabléd in her machinery at 
sea, and was taken in tow by another steamer, and towed 720 miles 
into New York. The court awàrded $10,000 for six days' work; the 
towing vessel in this, as in the preceding cases df towage, being her- 
self bound for New York, ' 

The case of The Edam, 13 Fed. Eep. 135, was another ease'of mère 
towage. The Edam hàd brokeu ail the blades of her propeller, and - 
was disabléd at sea, a few hundred miles from New York. She was ' 
taken in tow by a strong steamer, the Napiér, and brought into New , 
York iû fhree days. The award was $25,000; the more, iri this case, ' 
becaiise' the towing steamer réverséd her own course (having been ^ 
bound for Liverpool) in ordër to-return to New York. 

In the case of The America, Marvin, Wreck & Salv. 217, lost on tho; ! 
Tortugas, the cargo bnly was saved, and the success of the salvage ' 
service was but partial. ' Hère $47,971 was' allowed for saying por-" 
tions of the cargo.^-being at thô'rate of ohé-fourth onihat -^vhich was . 
sa.ved in u'ninjirred condition; ènè-hàiï on tliat saved in â wefàncT' 
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datnaged state, and three-fifths on that which waa saved by diving. 
The wrecking vessels used on the Plorida reefs are not "large." They 
are very small. They are mère s.aacks. Some of them are a little 
larger than others; and it is only in that sensé that they are termed 
"large" in the reports of salvage cases arising on those waters. 

In this case of The America, Judge Marvin applied his rule, which 
will be found to hâve entered into ail his décisions in the Florida 
court, viz. : that where the salvage service was not suceessful, and 
more or less property was lost, the award was smaller in proportion 
as the property lost was greater. See what he said on this head in 
the case of The Isanc Allerton quoted by me in The Sandrïngham Case, 
and appearing in 10 Fed. Eep. 579. The salvage service in the case 
of The Allerton was wholly suceessful, and the learned judge awarded 
balf of the value of the property saved ($96,000) to the salvors. I 
repeat hère what I myself said, in commenling on this rule of Judge 
Marvin, (Id. 579 :) 

"I think, with the court in The Allerton Case, that the proportion of the 
property lost must enter into considération. In a case in whicli, ont of prop- 
erty worth $200,000, only the value of 850,000 was rescued, I would give a 
smaller percentage for salvage than I would in a case where, other circum- 
stances being equal, property worth 850,000 was in danger, and ail was saved. 
In the first case, otlier ciicurastances being the saine, and the service such as 
eqnallytodeserve a libéral allowanee, Imight feel it unjnst to give more than 
one-tenth; wliile, in the second, I might think it equally uniust to allow less 
than a half." 

It will be observed, in the case decided in the Plorida court by 
Judge Marvin, cited by Judge Locke, his successor in the case of The 
NetG, 15 Fed. Eep. 819, that in most of the cases arising on the Flor- 
ida coast there were greater or less losses of property; and that, aeting 
upon his own ruie, Judge Marvin diminished his rewards of salvage 
with référence to thèse losses. 

Eeturning now to cases cited by respondent's counsel : 

In that of The Crown, lost on Ajax Eeef, on the Florida coast, 300 
baies of cotton being also lost, property to the value of §131,000 was 
saved piecemeal by a horde of native "wreckers." Hère §23,000 
was allowed, or one-sixth. 

In the case of The Neto, 15 Fed. Eep. 819, the ship was saved, 
but 500 baies of cotton were jettisoned and lost. The success of the 
salvors was, therefore, very bad, and Judge Locke said that, if there 
had been means adéquate to save ail the property at risk, an estra- 
ordinarily large salvage could hâve been paid more easily than a 
small one could be under the existing circumstances. He therefore 
awarded, as a small salvage, the sum of §9,625. The value of the 
ship and saved cargo is not given in the report of the case, and we 
are unable to know the ratio which the award bore to it. 

In his opinion in this case of The Neto, Judge Locke cites, from the 
records of the Florida court, a number of cases previously decided by 
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Judge Marvin, but gives very meager particulars of the facts of them. 

Thèse records show that in one case, where much properfcy was lost, 

Judge Marvin awarded 40 par cent, on a value of $30,000 saved. In 

another case, where there were "no circumstances of péril," $16,975 

was awarded, or 10 per cent, of the value saved. In another case 

$21,805 was allowed, or one-fourth of the value saved. In another 

case a vessel was saved which "lay on a smooth and even, though a 

hard, rocky bottom," and $9,200 was awarded, or 8 per cent. In 

another case, where the ship rested on a boulder aiïd was rescued 

from it, $5,700 was awarded, or 18 per cent. In another case, where 

the vessel rescued was in no great or unusual péril, an eighth of 

$9,000 was awarded. In another case, where a steamer was pulled 

off a shoal, and broke her rudder in coming off, so that she had to be 

steered by a schooner in the rear, while coming into port, $16,000 

was awarded, or 10 per cent. In another case $17,500, or an eighth, 

was awarded for rescuing a vessel from a position of discomfort, but 

of "comparative safety." In another case an award of 10 per cent. 

was given on $75,000 worth of cottou saved in a vessel, — 30 per cent. 

on cotton saved when afloat, and 50 per cent, on property saved by 

diving. In another case the City of IVaco was saved, when stranded 

on a rough, rocky bottom, by means of gronnd-tackle and lightening 

the ship of her cargo, and an award of $16,000 was made on a sup- 

posed value of $250,000. In the case of 'The City of Houston, which 

the court considered only nominally a case of salvage, an award of 

$17,500 was made on a supposed value of §400,000. In the case of 

The Hector, laden with $300,000 worth of cotton, which was a case 

in which much labor was expended under circumstances of very slight 

risk, $20,000 was awarded. In the caseof The Buoneventura, which 

had got among shoals, and when a government schooner had helped 

her to get out, by aiding with its anchor, and had taken on board 

175 baies of cotton, 150 baies having been jettisoned, $3,000 was 

awarded for the assistance given, the value saved being $200,000. 

The foregoing are ail the cases that were cited by Judge Locke in his 

décision in the case of The Neto, supra. 

In the case of The Suliote, 5 Fed. Rep. 99, cited by counsel of re- 
spondents in the argument at bar, the vessel took fire in the cargo in 
her hold, while lying at her wharf in New Orléans. The fire was ex- 
tinguished by three tugs, which came to the Suliote's assistance. 
There were few, if any, of the ingrédients of true salvage in the serv- 
ice, escept that the ship was in danger from smothered fire in her 
hold. There was no danger encountered by the tugs. If the fire 
had been above-board, the service could hâve been completed in an 
hour; but, being in the hold, it required a day or more of time for its 
complète extiniîuishment under decks, which was effected by water, 
hose, and pumps, and by the use of carbonic acid gas. The district 
court awarded $37,500 on a value of §250,000; but the circuit court, 
Mr. Justice Bradley silting, reduced the allowance to $19,824. 
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Iii tlie case of The Siviftsure, 4 Fed. Eep. 463, referred tô in 'ar-; 
gument, but not cited in respondent's brief, the ship went/ashore 
nôrth of Cape Charles, uninjured, not very far from the vicinity where' 
the Egypt was stranded, at about 9 o'clock one May morning, and 
remained there until 2 p. m., waiting for a tide, lier chief ofScer being 
drunk. At the latter hour, two strong steam pilot tugs, which were 
cruising outside the capes looking for a job, took hold of her, drew 
her afloat, and in three hours got her into the channel comiiig ont 
from Hamptoff Eoads. The court (Judge Moreis, of Baltimore) 
awarded $2,500 for this towage service. The only élément of true 
salvage in the case consisted in the fact that if the Vessel, which it- 
self was a strong steamer, with nothing the matter but drunken oÔi- 
cers, had not sobered up and steamed off into deep water on that day, 
the wdrst might hâve happened to her in the event a storm shoiild 
come on. Except as to this prospective danger, the case was one of 
mère towage. Ship and cargo were worth $125,000. 

Coming now to the English cases cited for respondents, the first 
is the case of The F. T. Barry, L. E. 6 P. C. 468-475. The Barry 
was one of three steamers which were severally engaged in towing 
the océan steamer, the Amérique, from where she had been unac- 
countably abandoned by master, crew, and passengers, to the amaze- 
ment of the' world, and bringing her into the port of Plymouth, Eng- 
land. The ship when found had some water in her, which had to be 
pumped out. Except this, and that she was found abandoned, the 
case was one of mère towage. She was brought into port in about 
three days. The lower court awarded $150,000 on a value of §650,- 
000. The house of lords reduced the award to $90,000, or $30,000 
a day for three days' towing; holding that this was not a case in 
which a court should make an award of salvage with référence to à 
proportion of the value saved. 

In the case of The Cleopatra, 3 Prob. Div. 145, the service was 
but little more than one of towage. It is true that, when the Cle- 
opatra was discovered by the Pitzmaurice, much difficulty was expe- 
rienced in making fast to her by hawsers. She was in the shape of 
a "sbip's boiler with a bridge in the middle;" and, when loose in the 
sea, was much given to roUing over and whirling around. She was a 
species ôf hollow raft which had been constructed for the especial 
purposc of transporting Cleopatra's Needle from the Nile to Eng- 
land. She had been abandoned in the bay of Biscay in a storm by 
the steamer which had had her in tow. After an eiïort of an hour 
and a half an officer of the Fitzmauricé sueceeded, at some persorial 
risk; in getting on board and'running a line to bis vessel. The tow- 
ing was then easy, and bccupied 52 hourS. The award' was $10,000. 
The value of the obelisk àhd hèr artifieial raft, the Cleopatra, wa^ 
nominal. ' • ' •■ • 

-In the caseof T/ic Glenduror, 1 ksi,. Mar. Cas.'CN:' S.) 31, thé 
service Tehdered was'prolonged to 'a week; but all'dâhgerous wdrk 
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was done in a sîngle nigbt. The rest of the service was of the class 
proper to be compensated on the basis of quantum meruit. Heuce, 
$10,000 was allowed on appeal, on property saved to the value of 
$270,000 j the appellate court being restrained in its allowaiice, 
•which was conceded to be low, by the illiberal award which had been 
made by the court below. 

In the case of Tke Kcnmure Castle, 7 Prob. Div. 47, $20,000 was 
awarded to one steamer for towing another by sea and partly on the 
Suez canal for IQ days; the judge saying that the weather was fine, 
and that there was no danger. 

In the case of The Ville d'Alger, notyet reported, but tried and de- 
cided by Sir Eobert Phillimore judge of the English court of admi- 
ralty, the steamer City of Berlin broke her shaft about midway in the 
Atlantic océan. The Ville d'Alger first took hold of her, and, after 
towing less than 24 hours, desisted for want of power or of coal. 
Then the steamer Samaria took hold of her, and towed her into New 
York, the port of her own destination, in six days. The amount 
awarded was $42,500, for seven days towing; of which $2,500 was 
decreed to the Ville d'Alger. The City of Berlin had merely broken 
her shaft, and eould bave repaired it and corne into port unaided, 
but did not wish to spare the requisite time. It was a case of mère 
towage. 

I believe I hâve omitted no case which was cited for the respond- 
ents. Most of them are cases where the service rendered was but 
little more than that of mère towage; cases in which the amount al- 
lowed is always based upon the idea of quantum vieruit, with no référ- 
ence to a piroportion of the value saved. They furnish no guide or 
rule in case of pure and true salvage, where towage is but an incident, 
and figures only as a winding-up formality after an arduous and difE- 
cult salvage service. 

Those cases of salvage proper which are cited for respondents are 
ail of them cases in which many of the most important ingrédients 
of a true salvage service are wanting, and they accordingly furnish 
no guide in determining the awards due in cases where ail of thèse 
ingrédients are prominent and continuing features of the service to 
be rewarded. But, even taking thèse numerous cases as they are, I 
think their teaching is strongly in favor of libéral awards. In the 
towage cases, the amounts decreed are strikingly libéral; and when 
we consider that the salvage cases cited ail either lacked most of the 
ingrédients which constitute a true salvage service, or else are quali- 
fied by Judge Marvin's rule of diminishing the award with référence 
to the amount of property not saved, I think even they fail to enjoin 
a narrow policy of salvage awards. They certainly hâve very little 
application to a salvage service such as that now under considéra- 
tion, in which every circumstance constituting true salvage is con- 
spicuously présent, and which, moreover, was characterized by a 
completeness of success almost unparalleled. 
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Salvage consists — First, of an adéquate compensation for the actual 
outlay of labor and expense made in the enterprise; and, second, of 
the reward a.sbounty allowed from motives of public policy as a means 
of encouraging extraordinary exertions in the saving of life and prop- 
erty in péril at sea. The first of thèse items of award admits of com- 
putation ; the second does not, and is usually determined with more 
or less référence to the value of the property saved. I hâve said that 
the salvage service rendered the Egypt is nearly identical in its feat- 
ures with that which was rendered in the case of The Snndringham. 
Yet there are one or two différences between the two. I do not think 
that the Egypt was in as desperate a condition before she was taken 
in charge by the salvors as the Sandringham. It is true that the 
latter lay otf Cape Henry life-saving station in direct télégraphie 
communication with Norfolk, and at a point readily accessible to the 
wrecking vessels and assistance sent from this city; whereas, the 
Egypt lay on a desolate coast, 40 miles away from télégraphie and ail 
other overland communication with sources of assistance, amid shoals 
and sand-bars and shallows, which rendered approach to her by 
wrecking vessels in midwinter dilficult and hazardous. But the 
Egypt was not, like the Sandringham, swept entirely over by the sea 
where she lay, and did not thump against the bottom so long or so 
violently, and had not been abandoned by her crew in the face of 
danger. When boarded by Capt. Stoddard she still had on her a 
faithful crew, commanded by a brave and skillful seaman and a true 
gentleman in the person of Capt. Eeavely. The master of the San- 
dringham lost no opportunity of displaying bis entire unfltness, in 
temper, character, and acquirements, for the responsible position 
which he held; and his crew during the entire salvage service were, 
with four exceptions, idle and ill-natured spectators of the brave men 
who were saving their ship and the property she carried. The crew 
of the Egypt, on the contrary, though working for wages freely offered 
them, worked faithfuUy, and in the spirit of a genuine loyalty to their 
ship. I think, therefore, that a discrimination ought to be made be- 
tween the two cases, in the award of the court ; and so, whereas a 
fourth was awavdedinlump in the case of The Sandringham, I will in 
this case award afîfth, and add to that amount thesum expended by 
the libelants in the enterprise, viz., $4,2.56.55. 

I will decree a fifth of the agreed value of the ship and cargo, plus 
the amount of expenses just named. 

See The tSuudriityhani, 10 Fed. Rep. 556. and note, 584. 
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The Montana.* 

Ins. Co. off Nokth America and others v. Liyerpool & Geeat 
Western Steam Co. (Three Cases.)^ 

I District Court, E. V. New Torh. June 29, 1883.) 

1. Stiîandiîtg op Vessei, — JnnrsDioTioN — Common Cahriee — Exemption in Bill 

op Lading prom Liaeility fou Neglioence. 

Tho British steam-ship M. was strandcd in Cliurch bay, on the coast of Wales, 
wliile on a voyage i'rora Neiv York to Liverpool. Insurers, wlio had paid 
losses on goods wliich were on board, filed libelg against thc owners of the 
steam-sliip in personam, to recoyer the amonnt so paid by them, averring that 
the steamer was strandcd by négligence of Ihemaslerof tlie steamer. The bills 
of lading contained a clause exenipting the owners of the steamer frora a loss 
by stranding, even Ihough caused bj' négligence of the master. Ileld, that the 
liability of the respondents must be cetermined by the law of the United 
States: tliat, under the case of liailroiid Co. v. Lr/ckwood, 17 Wall. 357, in the 
suprême court of the United States, as well as other cases in the circuit and 
district courts, the provision in the bills of lading e.xempting the ship-owners 
from the conséquences of the négligence of the master was null and void ; 
that the libelants were entiticd bj' suljiogation to the rights of the owners of 
the goods ; and that the case, tliercfore, must be determined by the question 
whether there was négligence which caused the stranding. 

2. Same — Négligence in Navigation — Borden of Proop — Subrogation dp 

Insurers. 

The facts on which the question of négligence turned were substantially as fol- 
lows : The steamer- went asbore about 2:45 A. M. in a dense fog, and the shore 
was not seen in time to stop the vessei. The master and his offlcers, who were on 
the bridge, averrcd that the fog was a fog on the land only, and that, till witliin 
a few minutes before the vessei struck, it liad been a fine, clear njght, and they 
had no idea of there being a fog. The master claimed that he had passed 
Tuskar light, on the coast of Ireland, the evening betore, about four miles 
off, as usual, with a fiood tide ; thattho vessei was kept on the usual course of 
N. 42 deg. E. up the channel ; that he next made South Arklow light, on the 
coast of Ireland, which showed him that the fiood tide was carrying his ves-el 
more than usual over towards the Irish coast ; that the next light to be made 
was the South Stack light, on the coast of Wales ; th:tt instead of making that 
light bearing, E. N. E., h.e made it S. E. by E., a pi int forward of his vessel's 
beam; that lie judged the flood tide had carried her so far over towards the 
Irish coast that she was 15 miles from that light; that lie had that light in 
sight an hour, and thcn lost sight of it a point otï his vessel's beam ; that as 
the light on the Skerries (wliicli is a light about 8 miles N. 42 deg. E, from the 
South Stack) was not then visible, he changed his course to E. }^ S., and ran 
on that course for iive minutes, when he heard a gun, whicli he knew to be the 
fog-gun on the Norlh Stack, about two miles frora the South Stack, and he 
thought it sounded frora four to si.T points abaft his starboard beam, wbere- 
upon he rcsumed his original course of N. 42 deg. E., and 15 minutes there- 
afler the vessei went asliore. Ile d — 

That, inasmuch as the bills of lading contained an exemption from loss 
caused by stranding, the burden was on the libelants to prove that the strand- 
ing was caused bj- négligence of the master. 

That although doubt was thrown upon the master's évidence that he had 
no suspicion of fog, by the fact proved that the lookouts on his vessei were 
doubled and the wliistle blown ; also upon his statement that he ran his ves- 
sei at half speed, b3- tlie évidence of the engineer in charge that the engines 
were run at full speed until Just as the steamer struck, — still the case would 
he determined on the stor_v toid J^ij- the master himself. 

That from the place w'here the steamer struck it was manifest that the 

iReported by R. D. & Wyllys Benedict, of the New York bar. 



378 FEDERAL' REPORTER. 

Steamer could not hâve been run upon lier course of E. % S. for only flve min- 
utes, as the master said, for in order to do that she would hâve had lo run over 
theland; that if the master did not note the time of his running on that course, 
directly towards a dangerous coast, under the circumstances he wasguilty of 
gross négligence, and if he did note it, it was incumbent on him to hâve stated 
it correctly. 

That the resuit showed that the vessel, instead of being 15 miles ofï the 
South Stack light, passed it close at hand, and the master conceded that he 
must hâve done so ; that his story, therefore, of having had that light in sight 
an hour, and changing its bearing only two points while running at the rate of 
14 miles an hour, could not be true. 

That at the point where the master said he supposed he was when he lost the 
South Btack light, the light on the Skerrios -would hâve been visible, as was 
shown by the chart, and that the fact that he did not see the light on the 
Skerriesshould hâve told him that there was a fog; and that this fact should 
hâve raised a doubt in his mind as to the correctness of his opinion that his 
vessel had heencarried over towards the Irish coast, and he should hâve heaved 
the lead, which would hâve told hma where he was. 

That when the master heard the gun on the North Stack he was, as the re- 
suit shows, east of it and in Holybead bay, and if he knew that he was so, it 
was gross négligence to take a course N. 42deg. E.; and that he did know it, 
was tixed by his own repeated statement that, with his vessel heading E. J^ S., 
he heard the gun abaft the beam, and knew it was the gun on the North 
Stack. 

That the slranding was, therefore, due to a want of reasonable care and skill 
in the navigation of the ship liy the master, and the libelants must hâve a de- 
cree for the damages by them sustained. 

In Admiralty. 

Butler, Stillman é Hubbard and R. D. Benedict, for libelants. 

Beebe, Wilcox é Hohhs, for claimant. 

Benkdict, j. Thèse actions are to recover the value of goods 
shipped on the steam-ship Montana, in New York, to be transported 
therein to Liverpool, and destroyed by the stranding of.the steamer 
at Church bay, on the Welsh coast, in March, 1880. The goods were 
insured by the several corporations — the Insurance Company of North 
America, the Phénix Insurance Company, and the Ulster Marine In- 
surance Companj' — who bring thèse suits, and the loss having been 
paid by the insurers, they now seek to recover of the owners of the 
steamer the amounts so paid by them respectively. Their claim 
rests upon the proposition that the stranding of the steamer, and 
conséquent loss of the goods insured, was caused by the négligence 
of the master of the steamer, who was at the time responsible for her 
navigation. 

On the part of the défendants' the right of the libelants to recover 
is disputed upon several grounds : 

First, it is said the facts proved do not make out a case where the 
insurers are subrogated to the rights of the owners of the goods, and 
therefore no recovery can be had in thèse actions. But, in my opin- 
ion, the testimony is clearly sufficient to bring thèse cases within the 
settled rule, and entitles the libelants to enforce against the owners 
of this steamer any right which accrued to the owners of the goods 
by reason of the bills of lading, and subséquent loss of the property 
shipped. 
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Next, it is said în behalf of the défendants that their liability upon 
thèse billsof lading mustbe determined by the law of England. , But 
the undisputed facts show that there is no ground for such a conten- 
tion. , 

Next, it is contended, and with mueh aj)parent earnestness, that 
the law of this country permits no recovery, because of the fact that 
the bills of lading sued on provide for exemption from liability for 
losses çaused by the négligence of the defendant's servants. But this 
court is bound by authority to hold such a provision in the eontract 
of a common carrier to be null and void. Upon this point the dé- 
cision of the suprême court of the United States in Railroad Co. v. 
Lockwood, 17 Wall. 357, in my opinion controls the présent case. 
The only distinction between Railroad Co. v. Lockicood and the prés- 
ent case is that hère the eontract is a bill of lading for goods shipped 
on a vessel, while the eontract passed on in Railroad Co. v. Lockwood 
was for the transportation of a passenger, and by railroad. I am un- 
able to see that this distinction créâtes a différence between the cases. 
The défendants hère were common carriers, and the reasons for the 
rule declared by the suprême court in Railroad Co. v. Lockwood, ap- 
pear to me to apply with fuU force to a eontract for the carriage of 
goods in a shij). But if this court be not bound by the décision of 
the suprême court in the case referred to, it is controlled on this oc- 
casion by décisions, in cases precisely similar to the présent, which 
hâve been made by this court, and by the circuit court in this circuit. 
See The City.of Norivicli, 3 Ben. 575; Nelson v. National S. S. Co. 7 
Ben. 340; The Colon, 9 Ben. 354 ; The Hindoo, 1 Fed. Eep. 627; The 
Powhatan, 5 Fed. Eep. 375, and 12 Fed. Eep. 876. It would be a 
waste of time, therefore, to folio w the elaborate argument that bas 
been presented in regard to the efi'ect to be given to the provisions of 
the bills of lading under which the goods in question were trans- 
ported. 

My décision of this case must turn, not upon any question as to 
the form of the eontract, but upon a question of navigation, and I am 
required to saj' whether the stranding of this steamer was caused by 
a failure on the part of the master to use reasonable care and skill 
in the navigation of his ship. 

The décision of this question may well be ap23roached with solici- 
tude, but it is not seen that it involves an inquiry différent in char- 
acter from the inquiry so often forced upon, the attention of courts of 
admiralty in cases of collisions of ships. 

Upon. this inquiry I enter with the remark that, inasmuch as the 
bills of lading sued on contain an exemjjtion from liability for loss 
caused by stranding,.! consider the libelants bound to prove that the 
cause of the stranding was négligence of the master. It will not be 
sufBcient to showan error of judgment on the part of the master, 
either in selecting one of two courses open to be pursued by him, 
or in cpming to one rather than anotber of two conclusions possible 
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to be drawn from the facts as known, or as they ought to hâve been 
known by him. He must be proved to bave displayed a want of 
reasonable care and skill in view of the facts as they appeared, or 
ought to hâve appeared, to him. 

Moreover, the liability of the défendants will be determined upon 
the testimony of the master himself, •who is produced as a witness 
by the défendants, and neither he nor they can complain if his state- 
ment of what was done, and the attending cireumstances, be made 
the basis of my decree. 

The master's statement is, in substance, as follows : That, bound 
up the Irish channel, -when Tuskar light was about abeam some four 
miles away, he put the steamer upon a course N. 42 deg. E. On 
that course, South Arklow light, upon the Irish coast, ought not to 
bave been seen, but was seen plainly. From this cireumstance the 
master, as he says, judged that the flood tide then running was carry- 
ing him to west of his i^roper course; but, nevertheless, he made no 
change. He passed North Arklow light without seeing it, and made 
no other light until he made the South Stack light. This light, which 
should bave been made when bearing E. N. E., and about 20 miles 
away, was made bearing S. E. by E., one point forward of his beam. 
That light, he says, he held in sight for an hour, during which time 
he ran at fuU speed, and without change of course; that at 1 : 45 the 
light was abeam, and about 2 o'clock the bearing of the light had 
changed two points ; and then the light was lost, bearing at the time 
one point abaft his beam. The master further says that the night 
was clear, and the South Stack light appeared to be dipping upon 
the horizon, from which cireumstance he judged himself to be 15 
miles away from it; and that, acting upon that assumption, when he 
lost the light, not having made the Skerries light, he changed his 
course from N. 42 deg. E. to E. f S. On the latter course, he says, 
he ran five minutes at half speed, when, while running E. f S., he 
heard the North Stack gun on his starboard quarter. He immedi- 
ately altered the course of the steamer to N. 42 deg. E., and on that 
course ran slow for about 15 minutes, (the answer says about half 
an hour,) when the steamer brought up on the shore in Church bay, 
in a thick fog, without giving him time, after discovering the shore, 
to reverse his engines. 

That this account as given by the master, and presented to the 
court for its considération by the défendants, is untrue in important 
particulars, cannot be doubted. 

The place where the steamer stranded is fixed. It is in Holyhead 
bay, east of the Skerries and east of the North Stack. If, as the 
master says, and as is not doubted, the steamer was running upon a 
course N. 42 deg. E., when the shore in Church bay was made ahead, it 
cannot be true, as the master and also the answer says, that he ran 
five minutes at slow speed upon the east course ; for upon such 
a course she would not hâve cleared the South Stack, and would 
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have run over the land. No explanation of this statemenfc of the 
master in regard to the length of time lie held his easterly course bas 
been given. He was running bis vessel directly towards a dangeroua 
coast. He -was himself upon tbe bridge. His position was in doubt, 
and it is difEcult to believe that he did not note the exact time of his 
running to the eastward. If he did note the time, it was incumbent 
upon him to state it truly, and he bas not done so. If, under the 
circumstances, he ran E. | S. without noting the time, he was guilty 
of gross négligence. 

Again, the resuit leaves no room to doubt that the steamer, instead 
of passing the South Stack at a distance of 15 miles, as the master 
says he at the time supposed, in fact passed the South Stack close 
at hand. The master now concèdes such to have been the fact. 
How, then, can the master's statement be accounted for, when he 
says in positive terms that he had the South Stack in sight about an 
hour; that heexamined it with glassesand timed its révolutions; and 
that, while running for this hour at full speed on a course N. 42 deg. 
E., the bearing of thelight changed but two points, namely, fromone 
point abaft to one point forward of his beam ? If he saw the South 
Stack light at ail, he must have seen it close at hand, for the resuit 
proves that he passed it close at hand. If he had seen the light, as 
he says he did, he would bave passed it some 20 miles away. If he 
never saw that light, wLv les he swear not only that he saw it, but 
examined it with a glass, aud timed its révolutions by his watch, and 
knew at the time that it was the South Stack light, and observed that 
its bearing changed but two points while running an hour. 

Still again, the master marks upon the chart the point at which he 
changed his course from N. 42 deg. E. to E. f S., when, as he says, he 
lost the South Stack light. At that point the South Stack light and 
the Skerries light should have been in full view, as his chart told 
him, and he lost the South Stack without having made the Skerries 
light. Yet be says it was clear where he was, and it did not occur to 
him to consider that the lights might be obscured by fog. No ex- 
planation of this failure to know what the surrounding circumstances, 
as he narrâtes them, were proolaiming, namely, tliat there was fog 
on the shore, bas been given. Nor bas any modification of the tes- 
timony of the master been made, although the défendants have had 
time and opportunity to correct his testimony if they had desired. 

Still again, when the master, according to his statement, lost the 
South Stack light, two conclusions were, perhaps, possible to be 
drawn from the fact : one, that he lost it because he had been carried 
so far to west by the tide ; the other, that fog had shut out the 
light from him. Without using his lead, be acted upon the assump- 
tion that he was too far to the west, and so ran his vessel on shore. 
His excuse for not using the lead is that there was nothing in the cir- 
cumstances to lead him to believe that he was near the east shore, 
or that the lead would disclose his true position; but the fact stated 
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by him, that he lost ilie South.. Stack liglit,- and .liad not made the 
^Skerries light, when both those lights should hâve been visible if he 
;was where he snpposed liimself to be, should hâve raised a doubt as 
to the correctness of his assumption that he had been earried by the 
tide several nniles to west of his true course, and made it incuinbent 
on him, in the exercise ofreasonable care, to heave the lead at the 
time he changed his course ,to east. He was bound to suppose 
it possible that he was mistaken as to his position, and equally possi- 
ble that his failure to inake the lights was because of a fog, and not 
;because of distance from the Welsli coast. He was bound to know 
that the lead would tell him wliether hewaswhere he supposed him- 
.self to be, or near the Welsli coast, and the resuit shows that if the 
Jead had been used it would bave told him, and at once corrected his 
erroneous and unfounded assumption that he, was 15 miles west of 
the SouHi Stack light. , , • . 

Still again, the master says that the weather was entirely clear 
about him, and he had no suspicion that fog vras obsçuring the lights 
until, when on the E. | S. course, he heard the North Stack gun on 
his starboard quarter. . But the fact that neither, the South Stack 
light nor the Skerries light was visible to him.while on the E.f S. 
course- was loudly proclaiming the présence of fog, and yet the mas- 
ter, according to his own statement, navigated his vessel up to the 
time of his hearing the North Stack gun as if there was no fog, and 
w-ithoutany regard whatever to the warnings of fog piainly given by 
the circumstances as they are narrated by him. . , , 

It should, perhaps, be remarked hère that doubt is cast upon the 
master's statement that he never thought of the présence of fog, by 
the fact proved by other witnesses for the steamer, that the lookouts 
were doubled and the whistle blown. As, also, doubt is cast upon 
bis statement that he ran at half speed on the easterly course, and 
slow after again changing to N. 42 deg. E., by the teatimony of the 
eugineer that theengine went at full speed until just as the steamer 
struck. But I judge him by what he says, and he says most earnestly 
that he had no suspicion of the présence of fog about the lights until 
he heard the North Stack gun. 

Lastly, the master says that while running E. J S. he heard the 
North Stack gun ; that he concluded from the sound that the gun was 
abaft his beam; that he at once changed bis course from E. | S. to 
N. 42 deg. E., and proceeded slow some 15 minutes until he brought 
up on the shore at Church bay. 

_ The position of the North Stack is fixed, and the point where the 
■ vessel stranded is also fixed, and thèse positions show that when the 
.master changed bis course from E. J S. to N. 42 deg. E., he was 
_east of the North Stack gun, and in Holyhead bay. If the master, 
.at, the time he abandoned his easterly course, knew that he was east 
of the North Stack, and in Holyhead bay, it was a gross mistake in 
t navigation. for him to take aud hold.a course N. 42 deg, E., as he did 
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after hearing the gun; and we hâve his own wordfor the fact that at 
tho time when, upon hearing the gun, he abandoned his easterly course 
for the course 4:2 deg. E., he knew that the North Stack was abaft 
his beam on the starboard quarter, as in fact it was. 

Upon the master's showing, therefore, it is impossible to conclude 
otherwise than that he conspicuously failed to use rèasonable eare 
and skill in navigating his vessel upon hearing the North Stack gun, 
and that the loss in question was the immédiate resuit of his négli- 
gence in that particular. 

The only suggestion made in regard to this aspect of ihe case is 
that the master, when he heard the sound of the North Stack gun, 
could not hâve been sure of its hearing. But the difficulty with this 
suggestion is that the master repeatedly swears that when he heard 
the gun he knew that it was the North Stack gun, and that he did 
conclude that the gun was abaft his beam, as in fact it was. Upon 
the fa-cts as they were,it was great négligence to take and hold a course 
N. 42 deg. E. after the North Stack gun was heard, and the master 
swears that he understood the facts to be as in truth they were. How is 
it possible, then, to absolve him from the charge of having run his 
ship ashore by failing to exercise reasonable care and skill in her 
navigation? It is to be remarked in this connection that the fact 
that the master, when he changed from E. | S. to N. 42 deg. E., 
knew that he was in Holyhead bay, and east of the North Stack, is 
fixed beyond dispute by the' statement in the defendant's answer, 
wherejt is said: "After running on such east course five minutes, a 
gun was heard on the starboard quarter." 

. My conclusion, therefore, is that the proofs show that the loss of 
the goods in question was caused, not by a mère error of judgment on 
the part of the master of the stearùer Montana, but by a failure to 
exercise reasonable care and skill in the navigation of his ship. 

The liability of the défendants follows, of course. Let decrees be 
entered in favor of the libelants, with an order of référence to ascer- 
tain the amount of the loss. 



The Arkaxsas. 

{District Court, 8. D.Iowa. 1SS3.). 

1. Jdrisdiction et Admikaltv — Collision op Vessel with Structures in River 
AND ON Land. 

There Is a clear distinction betvreen torts arising from the coUisionof beats 
with structures placed in the navigable bed of a river, and torts resulting from 
collisions of beats and vessels with structures on land, whether immediately 
; along the shore or not. Torts of the former class are Within the admiralty ju- 
■ risdiction, and torts of the latter class are of comraon-law cognizance ; and 
whether the structures are solid or floating, realty or personally, tirmly fixed to 
the bed o'f the river or otherwise, does not alîect such jurisdiction. 
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2. SaME— PrOCEKDING in PbT!SOKAM — UnIjAWFUIj OnsTTîUCTIOK. 

Where a vessel is injured bv a collision with a structure unlawfully placed in 
the navigable bed of a river, tlie party creating the obstruction may be sued for 
tlie injury in an action in persunam in a proper court of admiralty; but the 
owners ol' the vessel cannot in such a case proceed in rem against the solid 
structure, whatever it may t)e, because there can be no maritime lien upon such 
a structure to be enforced in the admiralty by its seizure and sale. 

3. Same — Lawful Erection op Steuctdke. 

Where a structure lawfu'ly created in the navigable bed of a river is injured 
by a collision caused by the négligent management of a vessel, the owner of 
such structure mayprocetd in an admiralty couit by action m pe/'Suna»t against 
the owners of the vessel, or in rem against the vessel itself. 

4. Same — Common Law— Lien on SIovables. 

The admiralty jurisdiction owes its existence chiefl}' to the f act that the com- 
mon-law tribunals, by reason of their modes of procédure and their doctrine 
that possession is indispensable to a lien upon movables, are wliolly inadéquate 
to give relief against ships and vessels afloat upon the high seas and navigable 
■waters of the eartli. 

5. Same — Flood — Collision of Vessel vviïii Building on Land. 

The jurisdiction of the admiralty over marine torts dépends upon locality, — 
the highseasorother navigable waters within admiralty cognizance ; and, being 
so dépendent upon locality, the jurisdiction is limited to the sea, or navigable 
waters not extending beyond higli-water mark ; and where a building erected 
on land near a navigable river is injured by collision, cansed by the négligent 
management of a vessel which lias iieen floated against it by reason of a fiood 
raising the waters of said river above the hanks thereof , and carrying said ves- 
sel beyond said banks, thls does not constitute a tort within the jurisdiction 
of a court of admiralty. 

In Admiralty. 

This is a proceeding in rem. The défendant steamer -was libeled 
for an alleged marine tort, to the damage of the plaintifï's property. 

The libelants allège that they are the owners of a dépôt for the 
réception and storage of oil upon the levée of the city of Keokuk, 
near the Mississippi river; that on or about the twenty-fourth day of 
April, 1882, by reason of an unusual and extraordinary flood of said 
river, the water extended up to and arotind the libelant's said prop- 
erty; that, in conséquence of the careless, négligent, and unskillful 
manner in which said steamer was managed and navigated, she -was 
floated and propelled upon and against the libelant's said property, 
whereby a tank containing a large quantity of oil was crushed and 
broken, and the oil destroj'ed, etc., to the damage of the libelant in 
the sum of $600, etc. To this libel the intervening claimants except, 
upon the ground that the tort complained of, as stated in the libel, 
is not of admiralty jurisdiction. 

Andcrson Bros, d- Davis, for libelant. 

Hagerman, McCrary cù Hagerman, for claimant. 

Love, J. Locality is the test of admiralty jurisdiction over ma- 
rine torts. When, before the décision in The Genesee Chief, 12 
How. 443, it was settled that there was no jurisdiction in admiralty 
above tide-water, it -n-as also settled that a marine tort committed 
above tide-water -was not within the cognizance of the admiralty. 
When, in that case, the suprême court decided that navigability, and 
ot the flux of the tides, is the true test of this jurisdiction, the Amer- 
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ican courts of admiralty took cognizance of maritime contracts and 
torts upon our navigable rivers above as well as below tide-water; 
and, locality being the test of jurisdiction over marine torts, the only 
question in the présent case is whetiier the trespass was committed 
upon land or upon navigable water. 

The exceptions to the présent libel raise this important question: 
"What is the true limit of admiralty jurisdiction in questions of tort 
upon our great navigable rivers ? Locality being the test of admi- 
ralty jurisdiction in such cases, hâve -we any test as to locality itself 
upon those great rivers which, fîowing ordinarily in well-defined chan- 
nels, not unfrequently rise high above their banks, and cover witli 
their floods extensive régions of country, from bluff to bluff, with a 
depth of -water sufficient to fîoat vessels of considérable size and bur- 
den? This précise question could not hâve arisen prior to the case 
of The Genesee Chief. When the test of admiralty jurisdiction was 
the flux and reflux of the tides, the flow of the tide then marked 
the utmost limit of admiralty jurisdiction, and it ordinarily defined 
a sufBciently certain boundary. Wlierever the tides prevailed there 
■was navigation and maritime commerce, and, by conséquence, ad- 
miralty jurisdiction. Hence, when a marine tort was committed, 
there could hâve been little difiSculty in determining by its locality 
whether it was within the admiralty jurisdiction or not. But the test 
of admiralty jurisdiction now, being, not the tide flood but navigabil- 
ity, and such rivers as the Missouri and Mississippi being subject to 
extraordinary ànd capricious fluctuations, it of ten becomes a diflicult 
question to détermine whether or not a tort committed upon their 
waters is within the admiralty jurisdiction. 

I understand libelant's counsel in this case to contend that it is a 
question of actual navigation in each case, and that the jurisdiction 
of the admiralty is co-extensive with the navigation of the vessel. A 
marine tort, therefore, may be committed within the jurisdiction at 
any place where the vessel floats upon the waters of a navigable river, 
whether within its ordinary banks or elsewhere. I am not myself 
prepared to accept this doctrine. Suppose a vessel floating far from 
the ordinary banks of the river, over widely-extended bottom lands, 
should, by the négligence of the navigator, strike and injure some 
man's fences, houses, or barns; could the tort be brought within the 
cognizance of the admiralty ? Again, suppose some individual should 
negligently, or without authority or warrant of law, place an obstruc- 
tion or érection of any kind, not in the navigable channel of the river, 
but upon some wide IJottom land, and a vessel floating over the same 
during an overflow should run upon the obstruction and receive in- 
jury; could the owners of the vessel sue the party creating the ob- 
struction in personam in a court of admiralty ? It seems to me that 
to thèse questions a négative answer must be given. Yet it is very 
certain that a case of tort arising from the collision of a vessel with. 
v,17,no.4 — 25 
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à structure ôf tlie sanïe kiïicl; placed witbout license or authority in 
the bed of the river and in navigable water, wonld be within the ad- 
miralty jurisdiction. Atlcé y. Packet Co. 21 Wall. 389; Railroad 
Co.Y. Steam-tow Co. 23}îo'w\20d. 

What, then, it may be asked, is the criterion of jurisdiction as to 
place or locality upon thèse great, ever-changing navigable rivers? 
When is the locality or place where a tort is committed within admi- 
ralty cognizance and when not? I do not myseif feel called upon to 
answer this gênerai question. Though highly désirable, it would no 
doubt be extremely diffieult to lay down any gênerai rule or criterion 
by which the jurisdiction could be tested in ail cases. For the dé- 
cision of the présent case suffice it to say that there is a clear dis- 
tinction running through the cases between torts arising from the 
collision of beats with structures placed in the navigable bed of the 
river, and torts resulting from collision of boats and vessels with struc- 
tures on land, whether immediately along the shore or not. Torts of 
the former elass are within the admirai ty jurisdiction ; torts of the lat- 
ter class are of common-law cognizance. The solution of the ques- 
tion of jurisdiction does not dépend, in my judgment, upon the fact 
of the structure being solid or floating, realty or personalty, firmly 
affixed to the bed of the river or otherwise. It is a question of place, 
and of the rightfulness of the structure. Is the structure in the nav- 
igable bed of the river, and is it there by lawf ul authority or not ? If 
the structure is placed in the navigable bed of the river without right- 
fui license or authority, and a vessel is injured by it, the party creat- 
ing the obstruction may be sued for the in jury in an action in per- 
sonam in a proper court of admiralty. This is manifest from the 
casés of Atlee \. Packet Co. and Railroad Co. v. Stcam-tow Co., cited 
above. 

- The owners of the boat cannot, of course, in sucli case proceed in' 
rem against the solid structure, whatever it may be, — whether a bridge, 
a pier, boom, or signal-post, — because there can be no maritime lien 
upon such a structure to be enforced in the admiralty by its seizure 
and sale. Such isthe doctrine in the case of The Rock Island Bridge, 
6 Wall. 213. 

But suppose, on the other hand, the structure, whether bridge, 
boom, pier, or light-house, be a lawful one; suppose it to be placed in 
the navigable bed of the river by lawful authority; and suppose some 
reckless mariner should carelessly run his vessel upon it and injure 
it; can it be doubted that the tort thus committed would be within 
the admiralty jurisdiction? Can it be doubted that in such case the 
owner of the structure might proceed against the owners of the boat in 
-personam, or against the boat itself in rem? The tort itself would be a. 
marine tort; it would be, as to place, within the admiralty jurisdiction- 
The owner of the structure woutd hâve A right to proceed i« rem against' 
the boat, because, from its nature, a maritime lien could 'attach t6 -thé 
boat. The owner of the structure would, in this respect; -Hâve a certain 
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iîadvântagé pver theowner of the boat, since tbelatter, if injured, -would 
be restricted to the remedy in personavi. And this is exactly as it should 
,';bé; sincêthe boat is a mpving, transitory thincr, and if no maritime 
Jieh attached to it, and no remedy existed in admiralty to enforce the 
.lien, the boat might take its departure into distant states or foreign 
jurisdictions, leaving the owner of the structure without any effectuai 
-remedy. Jndeed, the admiralty jurisdiction owes its existence chiefiy 
"to the fact that the common-law tribunals, by reason of their modes 
.of procédure, and their doctrine that possession is indispensable to a 
,lien upon movables, are wholly inadéquate to give relief against ships 
.and vessels afioat upon 'che high seas and other navigable waters of 
■the earth. . , 

There is, therefore, good reason why the maritime lien and the ad- 
miralty jurisdiction should obtain in favor of the owner of a lawful 
structure, injured by tue négligent navigation of a colliding vessel. 
;The common law couid give himno adéquate relief. But this reason 
does not apply reciprocally in fav tr of the owner of the vessel as 
against the solid structure, which cannot move off and leave the 
owner of the vessel without remedy. Hence, there is no necessity 
.for establishing a lien upon such a structure, or enfoioing the plain- 
tiff's claim by a proceeding m rem. And since it is settled beyond 
question, by The Atlee and Tow-boat Casés, that the owners of the boat 
would hâve a right to proceed in personam, in admiralty, against the 
owners of the structure, why should the reciprocal right of the owners 
_of the structure to a remedy in admiralty against the boat be denied ? 
So much respecting thé jurisdiction of the admiralty over torts aris- 
,ing from the collision of vessels with structures erected within the 
navigable waters of a river. 

Let us now consider the question of jurisdiction with respect to 

the collision of beats and vessels with structures upon land, whetber 

along the banks and shores of the river, or in towns and cities situ- 

ated upon it. Does the admiralty jurisdiction extend to such torts? 

I am quite clear.that it does not. The reason is obvious. Such 

torts are not marine. They are committed upon land; not upon or 

within the navigable waters of the river. The test of admiralty 

jurisdiction over torts is locality, and locality is against the admi- 

.ralty jurisdiction where the tort is committed upon land. I know of 

no case in ail the books, and the industry of counsel seems to bave 

found none; in which it bas been held that the court of admiralty lias 

jurisdiction of any tort committed or consitmmated upon land. There 

is, of course, a remedy for such torts, but the remedy is in the com- 

"ndôn-Iaw courts. There must bave been in this country collisions 

.without number bf vessels with such structures upon land us wharves, 

.quays, piers, business houses, light-houses, upon the shore, etc. 

•Why, theh, bas no case been prodùced in which the admiralty bas 

'*aken jurisdiction. of injuries resUlting ffdm such collisions? I eàri- 

not account for this except by the assumption Ihdt such cases bave 
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been, by common consent, regarded as not within the jurisdiction of 
the admiralty. 

Several cases hâve been decided in the district courts of the United 
States holding tuât the jurisdiction in admiralty does not extend to 
injuries caused by boats and vessels to wharves, piers, and bridges. 
Thus, in The Neil Cochran, 1 Brown, Adm. 162, the court held that 
"an action will not lie in admiralty against a vessel to recover for 
damages done to her by a bfidge thrown over a navigable stream." 
In llic Ottawa, Id. 356, the court decided that "an action will not lie 
in admiralty against a vessel to recover damage done by her to a 
wharf projecting into a navigable river." See, also, The Marij Stetv- 
art, 10 Fed. Eep. 137. And the suprême court of Michigan, in The 
City of Erie v. Canfield, 27 Mich. 479, in an opinion by Judge Cooley, 
held that "a boom being a structure pertaining to the adjacent land 
as much as a wharf or building thereon, assumiug that it extends no 
further out than the land-owner might properly, with due regard to 
navigation, extend it, a wrongful injury to it would not be a maritime 
injury, and could not be redressed in a court of admiralty." 

It seems to me that the doctrine announced by the suprême court 
of the United States in the case of The Plymmtth, 3 Wall. 20, is conclu- 
sive of the présent question. It is true that this case is not exactly 
analogous to that of the Plymouth in its circumstances, butwe must 
be guided by the principle upon which that case was decided. In 
that case, the vessel lying at a wharf in the Chicago river, which was 
subject to admiralty jurisdiction, took fire, which spreading to cer- 
tain store-houses on the wharf, consumed them and their stores. It 
was held not to be a case of admiralty jurisdiction. What was the 
leading principle of the décision? "It is well observed," says the 
court, "that the entire damage complained of by the libelants as pro- 
ceeding from the négligence of the master and crew, and for which 
the owners of the vessel are sought to be charged, occurred, not on the 
water, but on the land. The origin of the wrong was on the water, 
but the substance and consummation of the injury on land." "It 
is admitted by ail the authorities that the jurisdiction of the admi- 
ralty over marine torts dépends upon locality, — the high seas, or the 
other navigable waters within admiralty cognizance; and, being so 
dépendent upon locality, the jurisdiction is limited to the sea or 
navigable waters not extending beyond high-water mark." 

Again, the court says the simple fact that the injury originated on 
the Chicago river, the whole damage having been done upon land, the 
cause of action, not being therefore complète on the navigable river, 
could afford no ground for the exercise of admiralty jurisdiction. 

From the doctrine thus laid down by the suprême court of the 
United States in The Plymouth, it is apparent that the true question 
in the case now before us is whether the trespass or tort complained of 
was committed on land or on navigable water. If it was a trespass 
upon land, it is not within the admiralty jurisdiction. 
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It seems by the allégations of the libel that the oîl dépôt where the 
injury occurred was not on, but near the river, upon the levée of the 
cityof Keokuk; that in an extraordinary and unusaal freshet or flood 
the water rose up to and flowed round the dépôt; and that, in consé- 
quence of unskillful and négligent navigation, the défendant steam- 
boat was propelled and floated with violence against the libelant's 
property, doing the in jnry complained of. The plaintiff's property was 
unquestionably situated upon land, and not upon the water or within 
the river. It would be doing violence to language to say that the oil 
dépôt in question was not upon land, Can we, then, say that because 
the river, in an extraordinary and unusual flood, rose up to and around 
the oil dépôt, and lloated the steamer upon the plaintiff's property, 
the tort complained of was not upon land? Can we say that an in- 
jury to property situated undeniably upon land, was, under the cir- 
cumstances, a tort upon water? If so, ail cases of collision by steam- 
boats and other waier-craft with wharfs, bridges, quays, dépôt build- 
ings, business bouses, piers, light-houses, etc., are torts committed 
upon water and not upon land, and therefore within the admiralty 
jurisdiction ; for it is évident that in every such case the water must 
be suËBcient to reach the structure exposed to the collision, andcarry 
the boat or vessel against it. Nay, more: it would follow from the 
libelant's position that if the boat or vessel should be lifted by a flood 
over the banks of our great rivers, and carried for many miles over 
their vast bottoms, to some man's farm, burning bis hay-stacks, or 
destroying his stables, barns, and their contents, the injury thus in- 
flicted would be upon water and not upon land, and the remedy would 
be in admiralty. Thus the citizen would be deprived of his action at 
common law and his right of trial by jury, and compelled to accept 
such redress as a court of admiralty could give him in common with 
other claimants. 

It was settled by the suprême court of the United States in The 
Moses Taylor, 4 Wall. 411, and The Adam Hine, Id. 555, that the 
admiralty jurisdiction of the fédéral courts is exclusive, and there- 
fore, when we consider the vast estent of lands sometimes flooded by 
thèse rivers with a navigable depth of water, we are somewhat 
Btartled at the idea that the common-law jurisdiction over torts may 
be temporarily exoluded. And it would appear somewhat anoma- 
lous to us that the admiralty jurisdiction should come and go with 
the rise and subsidence of the river, to be succeeded in its tum by 
that of the common law, subject to the same accidents. 

It seems to me, therefore, that the tort complained of in this case 
was not upon navigable water, but, in a true and proper sensé, upon 
land. The water was a means or agent by which the boat was 
floated upon a land structure, but the injury was essentially to an 
érection upon land, and therefore it may be properly said that the 
tort was committed, or at least consummated, upon land. Exceptions 
Bustained. 
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, The City op Alexaîjdku. ■ 

(District Court, 8. D. New York. July 3, 1883.) 

1. Admtraltt^Seamen — Personal Injotsies — Mabitime Law. 

A claim by a seaman.to recover damages for Personal injuries from a fall on 
board ship upon the high seas, through tlie négligence of others of the ship's 
Company, is governed by tlie rules of the maritime law, rather than of the mu- 
nicipal îaw, and the analogies of the latter arenot necessarily applicable to the 
former. 

2. Same— Kavigatioîi of Ship. 

The navigation of a ship constitutes one common employment, for which ail 
the ship's company are employed. Neither the vessel nor her owners, there- 
, fore, would be liable, according to the principles of the municipal law, for in- 
juries happening to a seaman through the négligence of any of his associâtes 
in the performance of their ordinary duties. 
8. Bame — Snip Liable fob Espense dp Nursino and Médical Attendance. 
By the maritime law, ancientand modem, a seaman, in case of any accident 
received in the service of the ship, is entitled to médical care, nursing, and at- 
tendance, and to cure, so far as cure is possible, at the expense of the ship, and 
to wages to the end of the voyage, and no more. 
4 Same — Efpect of Négligence. 

Tliis right of the seaman is without référence to any question of ordinary 
négligence of himself or his associâtes, and is neither increased nor diminished 
by the one or the other. 
6. Same — Gross J1iscond0ct. 

The only qualification arises from the willful and gross misconduct of him- 
self or associâtes, in which case the expense may be charged against the wagea 
of the wrong-doer. 

6. Same — Consequential Injuries. 

If after the seaman is wounded the offlcers of the vessel neglect to furnlsh 
proper treàtment, semble, the vessel may be held for consequential injuries. 

7. Samk — Claim of Excessive Damages — Libel Dismissed. 

Where the libelant, the cook, went down the fore hatch in the morning be- 
fore light, by the direction of the steward, and was not .sufficiently notified of 
the half-open hatch below, and in conséquence fell through and was injured, 
and was subsequently treated and câred for at the ship's expense, and received 
his wages to the end of the voyage, and thereafter filed this libel to recover 
$10,000 for permanent injuries, hdd, that the libel'should be dismissed. 

In Admiralty. 

Jomes Mynn, for libelant. 

A. 0. Salter and R. D. Benedîct, for claimanta. 

Brown, J. The libel in this case was filed to recover $10,000 
damages for personal injuries received on board the steam-ship City 
of Alexandria in falling through the fore hatch between-decks into 
the hold, on the twenty-fourth of November, 1879. The libelant -was 
the chief cook on the steamer, on a voyage .from New York to Vera 
Cruz by way of Havana. One of the persons on board having died, 
the cook was told, on the evening of November 23d, to go to the icé 
closets on the fpUowing morning- and superintend the packing of the 
bodydn ice. On the 24th he was called, a little after 4 a. m., by the 
Btewarà, and told that the men were waiting for him below. He 
.?^^^?:°?4§red ,bj the steward to go down by way of the fore hatch, 
■whicK was open. A permanent perpendicular ladder ran. from the 
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forepart of the hatch to the forepart cf tbe liatch opéniii^ immedi- 
ately below it. As the libelant went down this ladder, as'directed, 
the steward testifies that lie told him "to look out," or "to look out 
for the hatch;" he is not qiiite certain which. Two men had previ- 
ously gone down in the same way, and had a light between-decks; 
but the light, at the time the libelant went down the ladder, had 
been placed behind a skid having a solid bottom, so that thé hatch 
was in the shadow. The libelant testified that it was dark, and that 
he could not see as he went down. After reaching the foot of tho 
ladder he carefully felt at the bottom with his feet, and finding good 
footing started to go towards the starboard side of the ship, and im- 
mediately fell through the hatch into the hold below, and received 
considérable personal injury. He was cared for at the expense of 
the ship, and his wages paid to the end of the voyage. He now sues 
for additional compensation for his permanent injuries and conse- 
quential damages, on the ground of the négligence of the ofïïcers of 
the ship in leaving the hatch open through which he fell, as well as 
for négligence in ssnding him below in the darkness without proper 
notice of the open hatch beneath. 

The claimants contend — F'irst, that there was no négligence on the 
part of the officers or the steward of the ship; and, second, that if 
there was, neither the ship nor her owners are responsible for conse- 
quential damages, either by the maritime law.or by the common law, 
as the négligence, if any, arose from the acts of co-employes in the 
same empîoyment or undertaking. 

1. The évidence in' regard to the notice or caution given to the 
libelant as he went down the ladder is conflicting. The libelant dé- 
nies that any caution whatever was given to him, or any light ofïered. 
As chief cook he had charge of the ice-house, and was the proper 
pergon to superintend the packing of the body in iee. He was ac- 
customed to go to the ice-house through the forecastle, and not 
through the fore hatch, which, at sea, was usually closed. On the 
day previous the steamer had touched at an intermediate port, and 
landed some cargo through the hatches; and on the day following she 
was expected to arrive at her port of dischavge. In the fore hatch be- 
tween-decks a pièce of machinery was left sticking up, and the cover 
of the hatch, it appears, was placed over the port side of the hatch 
up to the projecting pièce of machinery, and covered the part of the 
hatch at the foot of the ladder, but left an open space on the star- 
board side, through which the libelant fell. The cook had ordina- 
rilynothing to do with the hatches, and was not aware that the hatch 
below was partly uncovered. The men who had descended before 
were cautioned, and also had a light with them, as above stated. 
Considering the emphatic testimony of the libelant, that he received 
no notice whatever, in connection with his fall, I think it probable 
that the steward is inistaken as respects his caution to theiibelant; 
confounding it, perhaps', with the' notice previouslj' giVen to the othei- 
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men, or at least that his caution to the libelant was not sufficiently 
explicit to apprise himof the danger from the Iialf-open hatch below; 
such as'ought to hâve been given to one who was not accustomed to 
go down to the ice-closets in that manner. 

2. Assuming, therefore, that there was négligence in the steward in 
ordering the libelant to go through the hatch without suitable notice 
of the danger below, the négligence was, nevertheless, that of an em- 
ployé or fellow-workman in the same gênerai undertaking or employ- 
ment, for which, upon the well-settled principles of the municipal 
law, neither the vessel nor her owners wou)d be liable. Whatever 
négligence there was, — whether in leaving the hatolies uncovered, or 
in not notifying the libelant as he went down, — was négligence on the 
part of those on board the ship, and in no way traceable to the owners 
themselves. It was neglect of the offioers or men aboard in the per- 
formance of their ordinary duties; a neglect agaiust which the owners 
could not possibly guard. Those who engage in a comnion employ- 
ment take upon themselves ail the natural and ordinary risks and 
périls incident to the performance of their duties. Among thèse are 
the périls arising from the carelessness or négligence of others who 
are engaged in the same employment; and it constitutes no exception 
to the rule that the several persons employed are not in equal station 
or authority, or that one servant is injured through the négligence of 
another, who is his superior in station, to whom he owes obédience. 
Hough v. Ry. Co. 100 U. S. 213; Wilson v. Mer m, L. E. 1 Se. & Div. 
App. 326; Allen v. New Gas Co. 1 Exch. Div. 251; Malone v. Hath- 
awnj, 64 N. Y. 5, 9; Fuller Y.Jcwett, 80 N. Y. 46. 

The navigation of a ship from one port to another constitutes one 
common undertaking or employment, for which ail the ship's company 
in their several stations are alike employed. Each is in some way 
essential to the other, in furtheranee of the common object, viz., the 
prosecution of the voj'age. Each one, therefore, upon the principles 
laid down in the common-law courts, takes the riskof any négligence 
in the performance of his duties by any of his associâtes in the com- 
mon employment; and on common-law principles, therefore, the 
libelant's claim could not be sustained. 

3. This claim, however, is brought in a court of admiralty by a libel 
in rem against the vessel; and in such a case the question is not prop- 
erly whether the analogies of the municipal law would or would not 
sustain such an action, but whether by the maritime law a lien exists 
upon the vessel for such a claim. The libelant's employment was a 
maritime contract; the injury for which compensation is claimed 
arose upon the high seas. The true question, therefore, is, whether 
the négligence through which the accident happened entitles the 
libelant, by any recognized principles of maritime law, to compensa- 
tion from the ship or her owners beyond that which he has already 
received. The facts do not présent the question, to what extent the 
owners might be liable in damages for any actual négligence of their 
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own, or of others in their employ, in the proper outfit or equipment of 
the vessel, or for her unseaworthy condition wben sent eut of port; for 
no négligence or insufficiency in thèse respects appears. The ques- 
tion hère relates exclusively to their responsibility for injuries through 
the alleged remissness of some of the ship's companyin the perform- 
ance of their respective duties on board, and in the course of their or- 
dinary employment. 

The liability of seamen to injuries of this kindis as old as naviga- 
tion, and multitudes of essentially similar cases must bave oecurred 
almost every year from time immémorial. It would seem to be in- 
credible, therefore, that the sea-laws, ancient and modem, should not 
bave indicated the estent of the liability of the vessel or her owners 
for such injuries. Tiie obligations of the vessel and her owners bave, 
in fact, been definel in nearly tbe same language in both the ancient 
and modem authorities. By article 6 of the Laws of Oleron it is 
provided : " If by the master's orders and commands any of the ship's 
Company bo in the service of the ship, and thereby happen to be' 
"wounded or otherwise hurt, in that case they sball be cured and pro- 
vided for at the costs and charges of the said ship." Similar is sec- 
tion 18 of the Laws of Wisbuy; and by article 39 of the Laws of the 
Hanse Towns it is provided : "If any seaman is wounded in the ship's 
service, be shall be cured at the charge of the ship; but not if he is 
wounded otherwise." 

In Curt. Eights & Duties of Seamen, 109, 110, it is said: 

"The seaman is entitleJ to be cured of ail sickness or injuries ofcurring 
wliile in the ship's servii.-a." "Ail tliat the raie requires is that the sickness 
or injury should not he occasioned by his owu fault." " ïhe rule is liinited 
to the cure of the sickir^ss or injuries, and does not include any compensation 
or allowauce for the eifeets of the injury." 

In none of the sea laws, or in the recognized authorities on mari- 
time law, is there any indication of liability of the ship or her owners 
for such hurts or injuries beyond the expenses of the care, attend- 
ance, and cure of tbe seaman. 

In lieed v. Cantiebl, 1 Sumn. 195, 202, the limit of the ship's lia- 
bility in such cases was considered by Story, J., in wbich be says : 

« The law embo'lips n ils very formulary the limits of the liability. The 
seaman is to be cin-ed, at the expansé of the ship, of the sickness or injury 
sustiiineJ in the ship's service. It must be sustained by the party wbile in 
tbe ship's service, and lie is not to receive any compensation or allowance for 
the effects of the injury. lîut so far, and se far only, as expenses are in- 
curred in the cuie, wli^her they are of a médical or other nature, for diet,' 
lodging, iiursing, or oUier assistance, they are a charge on, and to be borne by, 
the sliip. The sickin'ss or other injury raay occasion a temponiry or per- 
manent dfsability; but that is not a groimd for indeuMiity from the owners. 
They are liable only for ex|)euses necessanly incurred for tbe cure, and wlien 
the cure is oomplctcd — at least, so far as the ordinary médical means ex- 
tend — tbe owners are frued from ail furtlier liability." 
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■ In the case oî- The Atlantic, Abb. Adm. .451, where a sailor had 
been hurt by a fall from the main topsail yard, the limit of the 
ship's liability again came under the careful considération of Betts, 
J. The gênerai rule is there stated by him that the mariner is enti- 
tled to be cured of sickness and womids received in the service of the 
ship. The word "cured," he says, is not to be taken in an absolute 
sensé : 

" Thiit woultl involve impossibilities. Diseases and injuries so incurred are 
frequently in their nature, and in tUeir di-ect conséquences, incurable. An 
exposure to unusual labor or privations on the voyage may induce maladies 
permanent or irrémédiable in their character. Tlius bioken limbs or bodily 
debility, resulting from services in tlie sliip, are very often the sailor's hérit- 
age for the residue of his life." 

He refers to the discussion of the subject by Story, J., in the case 
of Reed v. Ganfield, supra, and concurs therewith so far as it goes, 
adding that the case did not détermine whether the cure required 
during the voyage is to be continued after its termination. After re- 
ferring to the provisions of varions codes, he says: _ , _,-.,_ 

" The term ' cure ' was probably employed originally in the sensé of taTcing 
charge or care of the disabled seamen, and not in that of positive healing, 
The obligation of the ship to the mariner would then be co-extensive in du- 
ration with tliat of the mariner to tlie ship. Natural reason would seem to 
point to that limitation, it being the one consonant to the relation in vyhich 
the law places the parties to each other, and by whicli it measures their 
privilèges and liabilities under a shipping contract. 

" This rule may undoubtedly be subject to variations. When a course of 
médical treatment, necessary and appropriate to the cure of tlie seaman, bas 
been commenced, and is in a course of favorable termination, there would be 
an impressive propriety in holding the ship chargeable with its completion; 
at least, for a reasonable time after the voyage is ended or the mariner is at 
liome. So, also, in case due attention to his necessities has been unjustly 
omitted by the ship abroad, or his case has been improperly treated, the 
courts may properly enforce against the ship this great duty towards disa- 
bled mariners, even after her contracts are terminated, upon the ground of a 
failure to perform towards them the obligation in the shipping contract. See 
Brown v. Ocerton, 1 Spr. 462. Thèse particulars, however, are not stated as 
ingrédients in the présent case, but are referred to in illustration of the doc- 
trine involved in'some of thé authorities, and to show theyare not inconsist- 
ent with the gênerai principle that a seaman has no claim upon the ship or 
lier owner for the cure of his sickness or disabilities after liis contract has ter- 
minated, and he is returned to his port of shipment or discharge, or has been 
furnished with means to do so." 

Two years previously the same gênerai subject had come before 
Judge Betts in the case of Nevitt y. Clarke, Ole. 316, where he ex- 
amined, with his accustomed learning, the question of the, continu- 
ance of the liability of the ship in case the injured seaman's cure was 
incomplète at the end of the. voyage, and held that the ship's respon- 
sibility ended 'with ttie voyage., ' 

.';.In the case of The Ben Flint, Ikhh. (Ui S.) 126, the samé sub- 
ject is reviewed by Mr. Justice. MittER, and the conclusion arriyed 



THE CITY OF ALEXANDSIA. 395 

at iïiat, in tKe absence of miscoriduct or nèglect on thé pari of tlic; 
officers, the obligation of the vessel ends with the voyage. ' ■' ' ; 

In the cases above cited, it is true, the claim was only'for ex-, 
penses of sickness or cure, or claims for wages during the period of 
illness, and not directly a claim for compensation for injuries result-i 
ing from the négligence of others on board tlie ship; but the pro- 
visions of the various codes, aneient and modem, and the décisions 
in the reported cases, obviously proceed without référence to tho' 
question whether the hurts received by the seamen were receivedby 
what might be called mère accident, or through any remissness or 
ordinary négligence, either of himself or of any others of the ship's 
company, in the performance of their accustomed duties. The only 
recognized qualification of the seamen's right of recovery is where 
the injuries hâve arisen from his own grôss and willful misconduct, 
(The Neptune, 1 Pet. Adm. 142; The Ben Flint, supra,) in which 
case, and also if the injury arose from the willful wrong of another, 
tlie expenses to which the ship is put may be deducted from the 
wrong-doer. Laws of Oleron, § 6; Wisbuy, § 18; 1 Malloy, 3511 

Misconduct or neglect by the officers in the treatment of the sea- 
man, after he has been wounded in the service of the ship, becomes a 
différent and additional cause of action against the ship, because a 
légal obligation to him then arises to afford suitable care and nurs- 
ing; and if this be neglected the ship may be held to consequential 
damages. Brownv. Overton, 1 Spr. 462; Croucher v . Oakman, 3 Allen, 
185; Mœely v. Scott, 14 Amer. Law Eeg. 599. Beyond tins 1 fmd 
no authority in the aneient or modem codes, in the recognized text- 
books, or the décisions on maritime law, for the allowance of conse- 
quential damages resulting from uounds or hurts received on board 
ship, whether arising from ordinary négligence of the seaman him- 
self, or of others of the ship's company. Considering the frequency 
of such accidents, and the lasting injuries arising from them in so 
many cases, the absence of any authority holding the vessel liable, 
beyond what has been stated, is évidence of the strongest character 
that no further liability under the maritime law exists. 

The law pertaining to seamen is, in many respects, esséntially dif- 
férent from that relating to employment on land. This has arisen 
necessarily from the peculiar circumstances of service at sea, and rests 
partly upon the aneient customary law, and partly upon numerous 
statutory provisions. Together they constitute a body of maritime 
law, according to the recognized authority of which the liability of 
ship-owners must be judged. On this subject, in the' case of Reed v. 
Ca?!;îeW, suj'J'a, Judge Story remarks : • 

"It has been suggested that a seaman at home cannot be entitled to any 
claim against the owners of the ship for injuries received in the ship's serv- 
ice, any more tlian a mechanic or manufacturer at home for JUte injuries iii 
the service of his employer. If tlie maritime law were the same in ail. r^ 
spects with the common law; and if the rigiits and duties'of 'seamen wei'j 
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measnred în the same manner as those of meclian'cs and manufacturers at 
home, doubtless the cases would furnish a stroiig aiialo^fy. But the truth is 
that the maritime law furnishes entirely différent doctrines upon tliis.as well 
as many other subjects, from the common law. Seanieii are in some sort co- 
adventurers upon the voyage, and lose their wages upon casualties which do 
not atïeet artisans at home. ïhey sliare the fate of the sliip in cases of slilp- 
wreck and capture. Tiiey are liable to différent rules of discipline and suf- 
ferings from landsmen. The policy of the maritime law, for great and wise 
and henevolent purposes, has built up peculiar rij^lilH, privilèges, duties, and 
liabiiities in tlie sea service wliich do not belo:ig to ho ne pursuits. The law 
of the océan may be said in some sort to be a universiil law, gathering up and 
binding togetlier what is deemed most useful for the gênerai intercourse 
and navigation and trade of ail nations. Wlioever heard of salvage being 
alh)wed l'or saving property on landî AVhoever heanl of any civilized nation 
Avliich denied it for salvage services at sea, or on the sca-coast? It is impos- 
sible, tlierefore, wlth any degree of securily to rsason from the doctrines of 
the mère municipal code in relation to piirely home p Tsuits, to tliose more 
cnlarged priuciples which guide and coutrol the aJjiiinislraliou of the mari- 
time law." 

In cases of accidents lilie the présent, the provisions of the mari- 
time law applicable to the rights of the parties, are altogether dif- 
férent from those of the municipal law in regard to similar accidents 
on land. By the latter, the person injured, if chargeable -with con- 
tributory négligence, wotild recover nothing; he would not be enti- 
tled to wages while disabled, nor to be nursed and tended at his em- 
ployer's charge. By the maritime law, the mère ordinary négligence 
of the seaman, though that be the sole cause oi tbe accident, makes 
no différence in his right to be cured at the shi^j's expense, and to his 
wages to the end of the voyage. And as his owii négligence does not 
debar hini from thèse rights by the maritime law, so, conversely, 
thèse rights are in no way extended, though his hurts hâve arisen by 
the négligent acts of others of the ship's company. In effect, the 
maritime law makes no account of mère ordinary négligence in such 
cases. More or less négligence is in fact to be expected, and the 
rules long established, as regards the relief to lie afforded, are irre- 
spective of such négligence, whether by the senniiin or others. When 
the owners perform ail that can be reasonably i.oiie on their part by 
the proper equipment of the vessel for the vo.ya^'ie, and the sélection 
of compétent officers and a sufficient crew, no reason exists in nat- 
ural justice for holding them or their vessel an^Aerable for the acci- 
dents to seamen which happen during the vi>y:; jj, beyond the limits 
which the maritime law has established. In iiiis case there is no 
charge of any remissness on the part of the o\»iiers, and the injury 
arose from causes in no way under their contiol. ïhere is no ground 
in reason, therefore, for holding them or the ves el liable; and tho 
maritime law affords no sanction for any claim to compensation be- 
yond tliat already received by the libelant, in due médical care and 
trea'raent, and wages to the end of the voyage. 

The cases of TLe Chaudos, 4 Fed. Eep. G-f.ô, 051; The Marcella, 1 
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Woods, 302 ; The D. S. Cage, Id. 4:01 ; Thompson v. Hermann, 47 Wis. 
602, [S. G. 3 N, W. Eep. 679,] cited by the libelant's counsel, though 
containing some expressions based upon the municipal law appar- 
ently favorable to the libelant's claim, are in no way in conflict with 
the conclusion to which I hâve arrived upon the facta in the présent 
case. 

The libel is dismissed, with costs. 



The Bekmuda. 
{DUfrfc' Court, 8. B. New York. June 9, 1883.) 

1. COLT.TRTOTÎ — FlPTH SITUATION— SECTION 4233 — RtTLES 19, 22, 23. 

Wliere tho steam-tug E. 13., liaving two large ballast logs in tow, la<;îie(1 to 
her side, was proceeding from Jersey City to Brooklyn, and the steamer B. was 
following her astern iind soraowhat to the eastward, and thcir courses con- 
verged hy an angle of about two points, the steam-tug being on the starboard 
bow of the B., and the latter ran over and sank the tug, the tug having kept 
her course, lidd, that the situation was either that of an overtaking vess -1, or 
the fiflh situation in the Inspector's llules, and in either view by rules 19 and 
22 of section 4233 of the Revised Statutes the steamer was bound to keep out 
of the way, and that the collision was wholly the fault of the lalter. 

2. Bame — Want op Lookout — FAtrLT. 

Though the tug had no proper lookout, hM, on the facts, that this fault 
in no way contribnied to the collision, and therefore was lusuillcicut to charge 
the tug with half the loss. 

In Admiralty. 

W. II. Beele and W. W. Goodrich, for libelants. 

Butler, Stillman dû Ilubhard, for claimants. 

Brown, J. This action was broughl to recover dninages to the 
steam-tug Edith Beard, which was sunk through a collision with the 
Bermuda, on the tenth of September, 1880, at a point between EUis 
island and Castle William. The tug had left the Pavonia ferry with 
two large ballast logs in tow, lashed upon her port side, and described 
as 80-ton logs, bound for Merchants' Stores, Brooklyn. The Bermuda 
is a large steam-ship, which had left her wharf at 4 p. m., and was 
proceeding down the middle of the Hudson river out to sea, and was 
somewhat to the eastward and astern of the tug. The course of the 
tug was about two points further to the eastward than the course of 
the steam-ship. According to the évidence of the latter, when they 
were about two lengtha apart two whistles were given, to which no 
answer was made by the tug. The wheel of the steamer was star* 
boarded, but not in time to avoid the tug, which was struck upon her 
port quarter and sunk immediately. 

The courses of the two vessels were converging by an angle of about 
two points; if the situation is to be considered as the £fth situaaon. 
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as the tng was upon the starhoard side of the Bermuda,' ii was thé 
duty of the latter, under rule 19, to keep out of the way; or, if con- 
sidered simply as an overtaking vessel, — The Franconia, L. E. 2 Adm. 
8; 35 Law T. (N. S.) 721, — the same duty -svas imposed on her by; 
rule 22, while the duty of the tug, by rule 23, was to keep her course. 
The tug'was seen frora the Bermuda when half a mile distant, and ' 
there was nothing to prevent the latter from keeping out of the way 
by going on either side of the tug. By rule 11 of the supervising 
inspectors, p. 37, (fifth situation,) the Bermuda was required to 
Sound one whistle, and pass to the right, or astern, of the tug. The 
Grand IlepubUc, 16 Fed. Eep. 424. The tug, I am satisfied, did not 
change her course, nor embarrass. the Bermuda in any way; and liie 
Bermuda is, therefore, necessarily chargeable with fault in not hav- 
ing avoided the tug, as the burden of doing so lay upon her, and 
there was nothing in the way to prevent. 

The tug was at the time in charge of her captain, who acted as" 
pilot, and there was no other lookout either forward or aft. No 
whistles from the Bermuda were beard; nor were those on board 
aware even that the Bermuda was approaching until she was close 
upon them; and the captain, afier seeing the Bermuda, had barely 
time to escape from the pilot-house, and went down with the vessel. 
There was plainly gross négligence on the tug in regard to keeping 
any proper lookout for other vessels ; and upon this ground the tug 
must haye been lield jointly liable for the loss, were I not satisfied 
from the évidence that there was nothing which the tug ought to hâve 
done, or could properly hâve done, to avoid the collision had a look- 
out been properly kept and the motions of the Bermuda promptly 
reported. If the course of the Bermuda had been closely watched 
from the first, the tug'wo'uld'still Havébeen bound to keep her course 
precisely as sbe did. She was bound to keep her course and not to 
change it, either to the right or to the left, whèreby the measures 
which the Bermuda might take, and was bound to take, to avoid 
her might be thwarted. As the JBermuda was approaching the tug's 
port quarter at an angle of only about two points, it was impossible 
to tell, until the Bermuda was near at hand, whether the steamer 
would pass to the right or left. The first intimation was that given : 
by her two. whistles, assuming that they were given, as testified to by ' 
those on board the Bermuda; but thèse whistles were not given until 
about 10 seconds, it is estimated, before the collision, or at one or 
two lengths distance. Until this indication of the intention of the ' 
Bermuda as to which course she intended to take in passing the tug, | 
the latter could not anticipate on which side she would' go, and would' 
bave no right to change her course, lest that should embarrass the: 
steam-ship inperforming her duty to avoid her. TVhen thèse whistles^ 
were given the only thing the tug could bave done was to stop, - 
or to port; and I am satisfied that the collision was then sôimmine'nt , 
that.neither stopping nor portin^ would bave made any différence iii' 
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the resiilt, and that it was thep impossible for the tug, by any change 
of her own, to hâve escaped. ïhe heavy logs lashed to her sides 
necessarily prevented any rapid maneuvering. Though the want of 
a proper lookout was leprehensible, I am satisfied that in this case 
it in no way contributed to the collision. 

The tug was moving at about half the rate of the Bermuda. Had 
she been unembarrassed by anything lashed to her side, she undoubt- 
edly could bave been quickly handled, and might hâve got out of the 
■way. It is probable that those on board the Bermuda did not see 
the heavy logs which embarrassed her motions until they had nearly 
reached her, and that they supposed she would, therefore, get out of 
the way at the last moment, by a rapid maneuver, -which small tugs 
are easily able to make, and that there was no need of observing the 
strict rules of navigation. As the tug was, however, incumbered by 
the logs in tow, so as to be almost as unwieldy as the steamer herself, 
the latter must bear the conséquences of her mistake, if that was the 
rcistake, in assuming that the rules might be neglected with impu- 
nity. 

Decree for libelants, with costs. 



The Flavilla.' 
Gilij V. Packard.' 



{Circuit Court, E. D. Louisiana. June, 1583.* 

AdjiiiîaIjTT — Destiîuctioït of Property wiiile jn Custodt. 

Where a res is seized by judicial process in admiralty for a clebt, Tvfrich car- 
ries with it a, jus in re, as betweeu debtor and creditor, the destruction of the 
seized pioperty, withont fault of tlie debtor, Works a payment of the debt to 
the extent of its value. The destruction of tlie debtor's property under such 
circurastances opérâtes as a payment up to its value, precisely as would ita 
sale and the appUcation of its proceeds. Unless there was a residuum of val- 
ue over and above the valid claims rightfully interposed against the res, its 
destruction worked no injury and gave the owner uo right o£ action. 

■ The défendant, S. B. Packard, when United States marshal of the 
then district of Louisiana,' seized' thé stea'm-boat'Flâvilla urider an a'd- 
miralty warrant issued by the district court. In the admiralty action, 
in due time, a default was entered, and thereupon a decree condemning 
the vessel for a number of claims, aggregating more than her value. 
A writ of venditioni exponas was issued to the marshal, and pending pro- 
ceedings thereunder the vessel sank and became a wreck, which was 
sold under the writ for a trifling amount. This suit was brought 
against the marshal by the owners of the Flavilla for her value, and 

1 Heported by Joseph P. Hornor, Esij., of the Kew Orléans bar. 
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a peremptory exception of no cause of action was filed for the défend- 
ant. 

In Admiralty. 

Wm. F. Mellen, for plaintiff. 

J. R. Beckwith, for défendant. 

BiLLiNGs, J. This cause having been heretofore submîtted upon 
tlie peremptory exception to the pétition and amended pétition, and 
the same having been duly considered by the court, the court dé- 
clares — 

1. That it appears that the vessel, which is alleged to hâve been 
the property of the plaintiff, for the destruction of which damages 
are soiight to be recovered, had been seized under a proceeding in 
rem, and that the claims ot the libelants and the intervenors in said 
proceeding, which were asserted in and upon said vessel, "were largely 
in excess of the value of said vessel as stated by the petitioner; and 
that it is not stated in said pétition that there was any value to said 
vessel above the amount of said claims so made and binding; nor is 
it denied that ail of said claims were valid. 

2. That where a res is seized by a judicial process for a debt, 
which carries with it a jus in re, as between debtor and créditer, the 
maxim domino periit res means that the destruction of the seized 
property, without fault of the debtor, works a payment of the debt to 
the extent of its value. Where tbird parties voluntarily join the 
seizing creditor in his proceeding, and unité, so to speak, in the seiz- 
ure, also asserting claims which carry with them liens, the destruc- 
tion of the property without fault of the debtor works a payment of 
their respective claims to the extent of the value of the property de- 
stroyed in the order ot the priority of their claims; that the destruc- 
tion of the debtor's property, under such circumstances, opérâtes as 
a payment up to its value precisely as would its sale and the appli- 
cation of its proceeds. 

3. And, consequently, that unless there was a residuum of value 
over and above the valid claims rightfully interposed against the res 
it perished for the owuers of them, and its destruction worked no 
injury and gave no right of action to the plaintiff. 

It is, therefore, ordered, adjudged, and decreed that the said per- 
emptory exception is good and valid in law; that it be maintained ; 
ami that the pétition herein be dismissed at the cost of the plaintiff. 
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Myers and another v. Eeed and another. 

{Circuit Court, D. Oregon. Augiist 8, 1883.) 

1. CONVEYANCE TO HUSBAND AND WlFE. 

At tlie common law a oonve3ance to liusband and wife, as suoli, made them 
tenants by entircty, and neither could dispose of the estai e thus conveyed 
witliout the consent of the other; but upon the death of either, the survivor 
was the sole owner of it. 

2. Same. 

Prior to June, 1803, if then, or cven sincc, this common-law rule was net 
changed or moditied in Oiegon. 

3. Law op the State. 

The common and statuto law of t!ie sfatc, as expounded by the settled dccis- 
»ion of its highest court, furnish the rulcs that govern the descent and alién- 
ation of rcal property th^reiu, and the elïcct and construction to be given to 
cnnveyances thereof. 

4. QuiTOI-AIM, OR DeED OF BARGAIN AND Sai^B. 

A quitclaim, or deed of liargain anl sale, by an occupant of the public land 
ïn Oregon before he l)ecame a settler thureiin under the donation act, pa?sed 
only tiie possession, and does not a.tVct an after-aoquired estate in the same 
premises unrter the donation aci or olliervvise. 

5. PuRciiASB OF Adverse 'l'rn^E b? Co-Ten.4^kt. 

In the case of a oo-tenancy arising hy descent, devise, or one conveyance, 
the purchase of an adverse title by one of the co-tenants will generally inure 
to the benetlt of the other tenants ; bi\i n the c.ise of a more tenancy in com- 
mon, this deprnds upon the circum^lances of the case, as that the co-tenant 
used the co-tenancy, or the tille, right, or claim under which it exists, or is 
claimed to exist, to acquire s>ich adv.rse tille. 

6. Same — I>y Tenant por Life. 

A. purchase hy a tenant for life of an adverse title will inure to the beneflt 
OÏ the remainder-man. 

Suit in Equity to Déclare a Trust in Eeal Property. 

Wiliiam B. Gilbert, for plaintiiîs. 

Tliomas N. Stroiig, for défendants. 

Deady, J. The plaintiiîs, citizen of New York and Connecticut, re- 
spect! vely, bring tliis suit ac;ainst the défendants, citizens of Oregon, 
to obtain a conveyance to them of the undivided four-ninths of the 
north lialf of lot 4 in block 10 of Coiich's addition to Portland, alleging 
that the same is worth "at least §.V000." The case was heard upon 
a dernurrer to the bill. From thu ! :tter it appears that on February 
16, 1860, William Baker, Robeit 1' ttock, and Tobias Myers were in 
the possession of the premis s, chtiming each to be the owner of an 
undivided third thereof, under and by virtue of a conveyance from 
John H. Couch and Caroline, his wife, in 1850, to George Flanders, 
and sundry mesne conveyaiices thereiinder; that at the date of such 
conveyance said Couch and wife were occupants of a tract of the 
public land, including the premiscs in question; that in 1871 the 
widow and heirs of said John H. "made final proof of his settlement" 
upon said tract as a donation claim, and on November 13, 1871, a 
patent issued to them for the same, vrhereby the south half thereof, 
v.l7,no.o— 26 
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including said block 10, was set apart to said Caroline; that on Feb- 
ruary 16, 1860, said ■ Baker conveyed his interestin the premises to 
said Pittock, and Tobias Myers, and M. M. Myers, his'wife, and on 
October 27, 1862, said Pittock conveyed bis interest therein to said 
Myers and wife, wlio together occupied the same until the death of 
the former, on March 26, 1863; that said Myers by his last will de- 
vised ail his interest in the premises to bis ^vife for her life, and the 
remainder in equal parts to his three nephews, the plaintifïs, and 
George T. Myers; that said M. M. Myers continued in the sole occu- 
pation of the premises from the death of her husband until March 13, 
1874, when she and said George T. Myers conveyed their several in- 
terests therein to the défendant Simeon G. Eeed; that on March 
26, 1874, said Caroline Couch quitclaimed the premises to said Eeed 
for the nominal considération of five dollars, but in fact for the pur- 
pose of confirming to said Eeed the right claimed under the prior 
conveyance of her husband, and, as is alleged, upon the erroueous 
impression that said Eeed had acquired ail right to the premises un- 
der said deed, and was thenthe équitable owner of the same; and that 
in March, 1882, said M. M. Myers died, and the plaintiffs, as the dev- 
isees of said îobias Myers, became and are entitled to the undivided 
four-ninths of the premises. Upon the argument it was insisted by 
c:unsel for the défendants that the conveyances by Baker and Pittock 
to Myers and his wife vested inthem an estate as tenants by entirety 
of the undivided two-thirds of the premises, which neither could dis- 
pose of without the assent of the other, and which upon the death of 
Myers remained in his wife absolutely. 

That such was the légal effect of thèse conveyances at common law 
there is no doubt; the rule being that as the husband and wife are 
one in law, they cannot take and hold an estate by moieties, and are 
therofore seized as tenants by entirety. 2 Black, 182 ; 1 Washb. Eeal 
Prop. 424; 2 Kent, 132; 1 Bish. Mar. Wom. § 613; Den v. Harden- 
herq, 18 Amer. Dec. 371, (5 Hall. 42;) Hoffman v. Stujers, 28 lowa, 
305. 

Admitting this proposition, counsel for the défendant contend that 
the common law bas been changed in this state by the opération of 
certain provisions in the constitution and statutes thereof. Thèse 
are section 5 of article 15 of the constitution, which provides that 
"the property and peeuniary rights of every married woman,' at 
the time of marriage, or afterwards acquired by gift, devise, or inher- 
itance, shall not be subject to the debts or conti-acts of the husband; 
and laws shall be passed for the registration of the wife's'separate 
property." But this provision bas no application to property acquired, 
uotby the wife alone, but jointly with her husband. And as propr 
erty so acquired was not, at common law, subject to the debts or 
contracts of the husband during the life of the, .wife, or at all.if she 
^Burvivçd him, there was no reason why it should be included therein', 
Neither does the clause "relating'to the registration of tbe wife s sep- 
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arate property bear iipon thé question in any way; for if the hus- 
band and wife even took as tenants in çommon, lier interest would net - 
be her separate property, unless it was so declared in the conveyance. 
or other source of title. . ■ ■ ■ - 

Sections 9 of the act of January 13, 3854, relating to conveyances, ■ 
(Or. Laws, 516,) and 1 of the act of October 18, 1862, relating to 
estâtes, (Id. 589,) are the statutes whicii are relied on as modifying 
this common-la-w rule. But the second one is too iate for this case; 
it did not take effect until June 1, 1863, and on March 26 of the same 
year the husband died, leaving the wife the sole owner of the interest ' 
in the property conveyed to them during the marriagè. 

When this act took eiïect, Tobias Myers and M. M. Myers were, ' 
if ever, no longer "persons having an undivided interest" in the two- 
thirds of this property conveyed to them by Baker and Pittock. On 
the contrary, the husband's interest ceased with his life, and there- 
after the wife held the estate alone. Nor do I think the resuit would 
hâve been diiïerent if the statute had taken effect during the life of 
the husband ; for although Myers and wife were two natural ■ per- ' 
sons, yet in contemplation of law they were but one, and on the death 
of either, that légal personage was represented by the survivor, who 
was entitled to hold the estate as before. In my judgment the légis- 
lature had not the power to divest the survivor of this right in the 
property without her consent; and it would not be presumed that 
such was the intention in passing the act, so long as it admits of any 
other construction. Nor does the act of ISSi help the case of the 
plaintiffs. As the law then stood, the conveyances from Baker and 
Pittock to Myers and wife were not "made to two or more persons," 
but to Tobias and M. M. Myers as one person, — husband and wife, 
— which gave them and the survivor of them an indivisible estate in 
the promises. 

I do not understand that it is claimed by counsel that any of thèse 
provisions of the constitution or statutes, in words or even in légal 
effect, comprehend this case, but that, taken collectively, they mani- 
fest an. intention on the part of the législature to disregard or do away . 
with the common-law rule that regarded husband and wife, for this 
and other purposes, as one person in law, and therefore the court 
ought to treat it as superseded or abolished. But in this matter the 
px'ovince of the court is to await the action of the législature, and not 
to anticipate or ende.avor to outstrip it, in the pursuit of a new notion. 
See Stuhhlefield v. Menzies, 8 Sawy. 41; [S. G. 11 Fed. Eep. 268.] 

Counsel for the plaintiffs àlso cites cases from five states of the 
JJmon (Hoffman v. Stigers, 28 lowa, 302; Meeker v. Wrir/ht, 76 N. 
T. 262; Coopère. Cooper, 76 111. 57; Clark v. Clark, 56 N. H: 105; 
WalthaU v. Goree, 36 Ala. 728,) in which it is held that this common- 
lâw rule isno longer in force there, because iriconsistent with stat- 
utes providing; in effect, that thé property which cornes to a married' 
womàn shall, notwithstanding the marriagè, bé her separate property. 
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and not subject to the control or interférence of her husband, or lia- 
ble for his debts. 

But wliatever may be claimed for the acts of October 21, 1878, (S. 
L. 94,) and October 21, 1880, (S. L. 6,) concerning the status and 
rights of married women, certainly thêre was no such statute as 
tbese in force in Oregon up to the death of Tobias Myers, when at 
least Mrs. Myers' right to the wliole of this two-thirds interest in 
this property became vested beyoud législative control. 

It also appears that in the case of Nohlett v. Beebe the suprême 
court of this state, at the October term, 1882, held that, under a con- 
veyance in fee to husband and wile in 1866, they took as tenants by 
cntirety, and not in common, and that iipon the death of one of thera 
the whole estate continued in thesurvivor. The manuscript opinion 
that bas been furnished me merely states the conclusion of the court, 
with the authorities relied on. But it is an authoritative déclaration 
of the law of this state concerning the effect of a conveyance to hus- 
band and wife of real property, and, as such, is binding upon this 
court. Nor eau it be présume,!, as suggested by counsel, to bave 
been made witliout référence to ihe provisions of the constitution and 
Btatutes of the state which might nlîect the question. 
_ m McGoon V. iicales, 9 WmII. 27, Mr. Justice Miller, in deliver- 
nfr . ,T"'^" °^ the courte says: "It is a principle too firmly es- 
ïïl ? *? ?'^™'* ° 'l'^P'^'" ^t ^''i« day, that to the law of the state 
ïos..nt "i '' Bituated must ^e h,ok hr the rules which govern its 
cZlTnl ,^^";P^*'°"' ''f *^'^"«f«>-. 'u'd for the ejfect and conduction of 

And 1 r; H^^Tk ■' ^'■'"'' '• ^"'- ^«- 96 U. S. 635. 
Ia4 o real nro i fl "°"' °M'"' '"^^est court of the state, as to the 
iaw 01 real property thereni, w le ii»i- rrw, j j *i x i- 

of a statute or the unwritten 1 /,f"rfn''P°'^ the construction 
courts as the law of the stnto ; , '° foUowed by the national 

Tbe case of the Ton-n of và]tr[ T^F°; ''■^1^''^ ^^ ^al L 311. 
counsel for the plaintitï to the é", h'n l^î'^ ^^ ^^ ^-^ •^^^' "'^'^ ^^ 
point. The case turned upon tlu. 1-f ^^ proposition, is not in 
the town in aid of a railway an ) ""^ °^ certain bonds issued by 
the local lawof real property y, , '•" ^.? ^^^ involved an inquiry into 
court, even into theconstruct'ion'n^ti .°P^°'°'^ °^ ^ majorityof the 
issued, but rather the apphcatio i f ^*^tute under which the bonds 
of a iKtnafide holder of the sâme Seneral principles to the rights 

This conclusion disposes of t' f. i • ,.„ 
the propertv. Their ri^ht to t' l"f'°"£f8' claim to two-ninths of 
eflect to be given to the"deed fr.v'" "r "^i^^o-^'ntl's t^i^ns upon the 
iobias Myers claimed one-thir,l , f ^°" ^° Flanders, under which 
pendent of tbe conveyances to In,!. ^'^^P'^emises prior to and inde- 
tock of the other twoithirds, in .. , """?■ ^^^ ^"^ ^^ ^aker and Pit- 
veyance of the whole premises bv \r " <^" ^'^^^ the subséquent con- 
-., For tbe défendants it is con-:,, ff * .^"""^^ *« Eeed. 

"-"ded that this first conveyance. as 
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against tlie deed from Mrs. Couch to Eeed, is without efïect, because at 
the date of his conveyance he had no interest in the premises, and 
never afterwards acquired any; that block 10 is a part of Mrs. Couch's 
half of the Couch donation ; and that her deed to Eeed gave him the 
légal title to the whole of the premises in question. Substantially, 
this proposition is admitted by eounsel for plaintiff; but he contends, 
further, that Eeed being a co-tenant with the plaintiffs at the time 
he took the conveyance from Mrs. Couch, he will be held in equity to 
bave acquired their devisor's third in trust for them. From the un- 
certainty of the allégations in the bill concerning the nature and 
date of this conveyance by Couch to Flanders, it is not readily seen 
what is admitted in this respect by the demurrer. 

The bill allèges that a tract of the public land, including block 
10, was laid off in blocks and lots by Couch and wife prior to 1850, 

and by them conveyed to Flanders on the day of , 

18 5-. Now, if this means anything as to time, it means that the 
conveyance was made some time in the "fifties, " — between 1850 and 
1860, — and, under the well-known rule that an uncertain or ambig- 
uous allégation must be construed against the pleader, it must be 
taken to mean 1850. And as it does not appear whether it was be- 
fore or after September 27, 1850, — the date of the donation act, — it 
must for the same reason be taken to signify that the conveyance was 
made in the year 1850, but prior to September 27th. Besides, as it 
is not alleged that there were any covenants in the conveyance, it 
must be taken for granted that it was a mère deed of quitclaim, or 
bargain and sale, the only efïect of which was to pass to the grantee 
therein the right of possession, — the only right which the grantors 
then had any claim to. Loivnsdale v. Portland, 1 Deady, 7, 10, 43; 
Chapman v. School-dist. Id. 149; Fields v. Sqinres, Id. 379. Aft- 
erwards, it appears that Couch becarae a settler under the donation 
act on 640 acres of the public land, including the tract quitclaimed 
to Flanders, in pursuance of which Mrs. Couch, as his wife, received 
from the United States a grant of one-half thereof, including the 
premises in controversj', which she afterwards conveyed to Eeed. No 
one else ever appears to bave had any légal or équitable interest in 
the premises — the Myers having nothing but the bare possession 
under conveyances from persons who had no title or right to the 
land. 

Furthermore, it is a faet so well known in the history of Portland 
tliat I am inclined to think the court may take judicial notice of it, 
particulai-ly as it is not disputed by eounsel that Capt. Couch's fam- 
ily did not remove from the east to Portland until 1852, and there- 
fore it is not a faet that she was a party to the conveyance to Flan- 
ders. But be this as it may, her quitclaim deed, made prior to the 
passage of the donation act, does not affect the subséquent grant of 
the same premises to her by the United States. Lotvusdale v. Port- 
land, 1 Deady, 15, 47; Chapman v. School-dist. Id. 149; McCroelcin 
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Y. Wright, 14 Jolins. 193; Harden x. CuUinsl 8 Nev. 51; Gee v. ' 
Moore, 14 Cal.' 472 ; Quivey v.' Baker, 37 Cal. 470. • And, if she after-i i 
wards chose for any reason, as out of any regard for her husband's ' 
conveyance of 18-50, to convey the properfcy to Eeed, the plaintiffs had ■ 
no right to eomplain of her action. She was under no légal obliga-- 
tion to convey it to either of them, and might hâve disposed of it to a 
third person. 

But is Eeed, under the circumstances, under any obligation to the 
plaintiffs to convey them the two-ninths interest which they claimed 
under this conveyance from Couch? The rule is admitted that if a 
co-tenant, and particularly a joint tenant, by descent, devise, or the' 
same conveyance, purchase a title adverse or paramount to the one 
under which such tenant holds or claims, it will inure to the benefit 
of his eo-tenants according to their respective interests in the com-' 
mon property. Van Home v. Fonda, 5 Johns. Ch. 407; Rothivell v.; 
Dewc.es, 2 Black, 617; Wright y.Sperry, 21 Wis. 341 ; Frentz v. Klotsch, 
28 Wis. 317; Freem. Co-tenancy, § 154; Flag v. Mann, 2 Snmn. 520. 
But the application of this rule to mère tenants in common is not 
gênerai, and deper.ds on the circumstances of the case. Their only 
unity is possession, and the relation between them is necessarily less 
intimate than that of joint tenants. Their interests, though held 
under the same ultimate title, may accrue at différent times by dif- : 
ferent means and from différent persons. Under such circumstances, 
either of the tenants, provided he does not take advantage of his co- 
tenants, and particularly if they are not in possession, may acquire 
for himself an outstanding or paramount title to the promises. 

But it is said (Freem. Co-tenancy, § 155) that when a tenant in 
common makes use of the co-tenancy, or title, right, or claim under 
which it exists or is claimed to exist, to acquire such outstanding title, 
that upon this ground alone he will be held to hâve acquired it in 
trust for his co-tenants; and this proposition appears to me both 
reasonable aud just. Now, according to the allégations of the bill, 
this is what occurred in this case. Eeed obtained the légal title from 
Mrs. Couch, and she eonveyed it to him, not for a valuable considéra- 
tion, but in considération of the prior deed of her husband, under which 
he and the plaintiffs then claimed the premises. And upon this 
ground the plaintiffs insist that Eeed acquired two-ninths of the es- 
tate of Mrs. Couch in trust for them. But upon reflection it does not 
appear that the parties were tenants in common when Eeed obtained 
the convej-ance from Mrs. Couch. Under the deed from Couch, and 
as between themselves, Eeed was tenant in fee of an undivîded 
seven-ninths of the property, and tenant, for the life of Mrs. Myers, 
of the other two-ninths of the same, while the plaintiffs were the 
tenants in remainder of said two-ninths. They were not in posses- 
sion or entitled to be during the continuance of such life estate. Upon 
this view^ of the case,' this was not a purchase of an adverse title 
by one of several tenants in common.- And still, under the cirqum-^ 



_. LINN .y., OSEEN.. . 407 

stances, iimay be- that upon the death of Mrs. Myers, and as soon 
as the parties became tenants in common, tbat the plaintifïs were 
entitled to claim the benefit of this purchase from Mrs. Coucb. ïhe 
trust would arise and might be enforeed as soon as tne relation of co- 
tenant was established by the termination of the estate for the life of 
Mrs. Myers. But, be this as it may, I find that the law regards the 
purchase of an incumbrance or outstanding title by the tenant for 
life as being made for the joint benefit of himself and the remainder- 
man or reversioner, and that he cannot acquire it for bis exclusive ben- 
efit. Dauiess Y^AIycrs, 13 B. Mon. 513; Varney v. Stevens, 22 Me. 
333; Perry, Trusts" §§ 116, 540., And in Co.Lit. §§ 453-267i, it is 
laid down that "a release of a right made to a particular tenant for 
life, or in tail, sball aid or benefit himor them in the remainder." 
• My conclusion upon the whole case is that Eeed obtained the con- 
yeyance from Mrs. Couch for the benefit of himself and the plaintiffs, 
according to their respective interests in the premises under the deed 
from John H. Couch, and that, therefore, he took two-ninths of the 
estate derived from Mrs. Couch in trust for the plaintiffs, and should 
convey it to them. 

The demurrer is overruled. 



LiNN V. Green. 
(Circuit Cotirt, I). Colorado. June 23, 1883.) 

1. Equity — BrLL Chatîging Feaud — Injurt Resulting. 

The rule in equity Is that it is not sutlicient to charge a fraud simply, but the 
bill raust cliarge also some injury as tho resuit of the fraud; but this rule does 
not require any considérable dama<re, and a slight injury as the resuit of a 
fraud will give the partj' injured the right to bring his action and cancel the 
conlract. 

2. Same — Fai,se Kepresentations as to Iscumbrance on Real Estate. 

Where a man represents tbat a pièce of real estate is free and clear of in- 
cumbrance, when in fact it is subjejt to incumbrance, and induces anotlier to 
take it upon the helief that liis représentations are true, there is an injury, and 
a bill so cbarging is sufficient on demurrer. 

3. Same — Exami:sation of Records. 

In such a case t_h'! purchaser lias a right to rely upon the représentations of 
the grantor, and is not bound to search the records to find whether they are 
• true or not. 

McCrary, J., (ornlly.) This -is a bill in chancery, filed to cancel 
and set aside a contract and conveyance ■whereby the défendant sold 
:to the complainant an interest in a mine. The bill avers that the 
défendant falsely and fraudulently represented to the complainant 
.that this pi-operty was free and clear of incunibrance, and that he 
■was induced by thesë représentations to purchase it, and to pay for it 
the sum of'$l,500; that he afterwards discoverèd that . the représen- 
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tations were false; that the property was not free from incumbrance, 
but was snbjeet to a judgment lien of some $700 against the défend- 
ant. Thereupon, immediately, as the bill avers, he tendered back a 
conveyance of the property, and demanded a return of the considéra- 
tion money. There are various objections to the form of the bill, and 
some of them, perhaps, may be good, in strictness, if we were to con- 
sider them with very great nicety and technicality ; but the only mat- 
ter of substance is the question, whether there is an allégation of in- 
jury or damage hère which is sufficient to give the complainant a 
right to relief in equity. He avers, as will be observed, that there was 
an incumbrance upon this property ; that the représentation was that 
it was free and clear from incumbrance. There is no allegîition that 
the incumbrance bas been enforced, or that complainant lias been 
obliged to pay it in order to maintain his possession, or anything of 
that sort. The rule in equity is that it is not sufficient to charge a 
fraud simply, but you must charge also some injury as the resuit of 
the fraud. I think, however, that there is an injury cliarged hère. 
The rule does not require any considérable damage. A slight injury 
as the resuit of a fraud will give the party injured the right to bring 
his action and cancel the contract; and I think it may be said that 
wliere a man represents that a pièce of real estate is free and clear of 
incumbrance, when in fact it is subject to incumbrance, and induces 
another to take it upon the belief that his représentations are true, 
there is an injury. Eeal estate is not worth so much when it is incum- 
bered as it is when it is not incumbered. The party who buys real 
estate upon the belief that it is free and clear from incumbrance, 
finding afterwards that he bas been cheated in that respect, is not 
bound to keep it. He may return it. It is also insisted that the rec- 
ords were sufficient to give notice to the purchaser of the judgment 
liens complained of. But the rule in regard to matters of this sort 
is that the purchaser has a right to rely upon the représentations of 
the grantor, and is not bound to search the records to Snd whether 
they are true or not. The demurrer to this bill will be overruled, and 
the défendant will answer in 60 days. 



NicKERSoN and others, Trustées, v. Atchison, T. & S. F. E. Co. 
(Circuit Court, D. Knnsaé. November, 1881.) 

1. TliUST — EXPENSES OF ExECUTIIIG — DeED CoXSTRUED. 

Where a large body of Iimd is conveyed to trustées to seeure the pnyment of 
the principal and interest of a great uumlier of raiiroad Ijonds, wiiicli \\;\va a 
long time to run before maturity, and tlie grantor, the railmad company, in 
the trust deed reserves the right to ."^ell thelands and pay the proceecis of the 
sales thereof to the trustée, after deducting expenses incurred in executing the 
trust, it raa3' retiin the proper amount for expenses in making the saies, aud 
may also pay the taxes out of the proceeds thereof. 
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2. CoNTTiACT — Construction Adopted by Parties to. 

Wliere the mcaningof a contract isdoubtfui, the faot tliat the parties thereto 
at ouce adopied a particular construction, and for many years acquiesced in 
and acted upon it, sliould lead a court witliout hésitation to adopt that con- 
struction as tlie proper one. 

In Equity. 

Ross Burns, J. G. Waters, A. A. Tlurd, and S. 0. Thacher, for com- 
plainants. 

Geo. R. Peck, for respondent. 

McCrary, J. The sole question to be decided upon this demurrer 
is whetlier the expenses attending the sale of the lands by the rail- 
road Company are properly to be classed as "expenses of executing 
the trust;" in other words, we are to détermine, from an inspection 
of the whole instrument, whether tlie parties intended that the rail- 
road Company should make sales of the lands and pay over the gross 
proceeds to the trustées, deducting nothing for expenses. It is ver^^ 
elear, we think, that the sale of the lands was regarded by the par- 
ties as a part, and a very important part, of the exécution of the 
trust. 

The debt secured was very large, and the bonds are not to mature 
until October 1, 1900. The évident intention of the parties was that 
the land should be sold as rapidly as possible, and the proceeds ap- 
plied, after paying expenses of sale, to the discharge of interest as 
it aecrued, and the création of a sinking fund for the payment of the 
principal. By the terms of the mortgage the railroad company was 
to retain possession and control of tlie land, with power to dispose of 
the same for cash, or partly for cash and partly on crédit, on rea- 
sonahle terms. In effect the railroad company was constituted the 
agent of the trustées and bondholders to sell the land, and pay over 
the proceeds, "after deducting the expenses of executing this trust," 
to the trustées, to be applied upon the payment of the mortgage debt. 
The proceeds of the sales, "after deducting the expenses of execut- 
ing" the trust, were pledged for the payment of the bonds and inter- 
est, and, of course, only tiie moneys so pledged were to be paid over 
to the trustées. It is true that certain duties were devolved upon 
the trustées, and their expenses, including sums paid to clerks, 
agents, and attorneys, were to be paid ; but we cannot assent to the 
proposition that thèse were the only expenses to be deducted from 
the proceed of the sales. The parties saw fit to so frame the con- 
tract as to devolve upon the railroad company many important duties 
in connection with tlie exécution of the trust, and we must présume 
that the large expenditures on the part of the company, made neces- 
sary by the contract, were in the intention of the parties to be in- 
cluded in the expenses of carrying ont the agreement. 

The mortgage abounds in provisions regulating the sale of the lands 
and the application of the proceeds thereof. This feature of the con- 
tract set forth in the mortgage is so prominent as to make it very 
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apparent thatits exécution m ustbe regard éd as part and parçol of' 
the exécution of the trust expressed therein. . 

"We are, therefore, of the opinion that the raih'oad company was 
authorized to retain out of the proceeds of the sàleof thé lands em- 
braced in the mortgage its reasonable expenditures incurred in making 
such sales. The bill does not aver that the expenditures oî the rail- 
road Company were unnecessary or unreasonable,- and it xnust, there- 
fore, be considered as only raising the question whether the railroad' 
Company was entitled to make any charge for selling the land, and 
to deduct the same from the proceeds of the sales. - ■ 

The bill further allèges that a large sum has been paid by the 
Company, out oî the proceeds of sales of land, for taxes upon tho 
same. As légal taxes were liens upon the land prior and pâramount 
to any claim under the mortgage, it is difficult to see upon what ground 
their payment can be regarded as an expenditure outside of the 
trust. • ' . 

The railroad company, by the terms of the mortgage, was to be 
suffered and permitted to possess, manage, use, and enjoy the lands 
in the same manner and with the same efïect as if the deed of trust 
and mortgage had not been made, except as in the instrument cther- 
wise provided; and it was, as we hâve already seen, to be allowëd to 
manage the matter of selling the lands. The control, management, 
and sale of the lands by the railroad company was, therefore, pro- 
vided for as part of the contract and of the trust. The payment of 
the taxes accruing from year to year was plainly a part of the proper 
management of the estate. If it had been neglected, the whole prop- 
erty -would hâve been lost, and the bondholders would hâve been the 
chief suft'erers. 

If the land had been sold subject to the taxes, the price received 
for it would hâve been correspondinglyless, and therefore no damage 
has resulted to any of the parties interested by reason of their pay- 
ment. We are, therefore, clearly of the opinion that the payment 
of the taxes was properly within the duties devolved upon the com- 
pany in the management and sale of the lands. 

If we were in doubt as to either of the questions raised by the de- 
murrer, the fact that the parties themselves who made the contract 
at once adopted the construction above suggested, and bave for many 
years acquiesced in and acted upon it, would lead us, without hésita- 
tion, to résolve our doubts against the elaims of the complainan'is. 

The trustées, acting upon the theory that the company was enti- 
tled to retain the expenses in question, including sums paid for taxes, 
hâve from time f o fime received the net proceeds of sales ascertained 
upon that basis, and bave voluntarily executed releases in accord- 
ance with.the terms of the mortgage. It is not necessary to deter* 
mine whether such action, continued for so long a period, is an abso- 
lute estoppel, which deprives them of the privilège of nowbeing heard 
to assei-t that'this construction was erroneous. It is enough to say 
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that tlie c'onslrnction ■tt'bich the parties theraselves placefj'.uppn 'their 
own contractj and. upon which they hâve so long acted, isthe pne 
which the court ought to adopt. 

The demurrer to the bill issustained. 

FosTER, J., concurs. 



i LuNT and others v. Boston Marine Ins. Co. 

, , {Circuit Court, S. D. Neio York. June 20, 1883.) 

-MaBINB iNsniîANCE^'RBrEESENTATIOSS— RBrAIBS TO Vessel — Seawoktiiiness — 
■ BUIÏDEN OF PrOOF. ' 

Where a vijsscl liad put into Shelburne, Nova Scotia, leaking and in distress, 
and repairs were recoraraendud atter a survcy, and tlie vessel sailed for Yarmoutli 
for repairs, and a mémorandum of insurance was eft'ected upon tlie cargo before 
lier arrivai at Yarmouth, the application for the insurance conlaining a 
statement that the vessel was to be repaired at Tarmouth, held, in an action 
on the contract of insurance, that the rcquirement was only that such repairs 
as were necessary should be made, and if none were ueoessary none need be 
made ; and tliat,"although in ordiuary cases the burden of proof in cases of dé- 
fense of unseaworlhiness of the vessel rests upon the défendant, in this case, with 
t\ij statement that the vessel was to be repaired at Yarmouth, in the applica- 
tion, the burden rested upon the plaintiff. 

Lunt V. Boston Marine Ins. Co. 6 Fed. Hep. 502, foUowed. 

Motion for New Trial. 
Welcoinc lî. Be.ehe, for plaintilïs. 
Robert D. Bencdict and Enos N. ro/ïjfor défendant. 
• Wheeler, J. This suit ifl brought upon a contract of marine in- 
•surance on a cargo of potatoes on boaid the schooner Lacon from 
Yarmouth, Nova Scotia, to New York. It was tried, and there was 
,a verdict for the plaintiffs, whjcJi was set aside on motion of the de- 
fendant. 6 Fkd. Rep. 5(52. It lias now been again tried with a like 
result, and beeh heard upon a, similar motion. The vessel bad put 
into Shelburne, Nova Scotia, leaking and in distress. The master 
:had made a protest against her to the consular agent, stating her 
condition and asking for a snrvey, which was bad, recommending re- 
pairs. She sailed to Yarmouth for repairs. The insurance was 
effected before her arrivai there, on an application by the owners. 
signed by and on behalf of them, in due form. A short mémoran- 
dum of the insurance was made' and delivered to the insured, and no 
polic}' was written.out. The application was produced on tlie trial, 
'and contained the statement that the vessel was to be repaired at 
-Y'armouth.' The plaintiffs' évidence tended to show that this state- 
-ment was not' in the application: whçn made, but was inserted after- 
'wards, witbout, their knQwlédge or consent; and that the vessel was 
■esamined at: Yarmouth. ;aud was not leaking, and djd not; need. any 
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repairs. Among otlier testimony to that effect was that of the mas- 
ter. The defendant's évidence tended to show that the owner effect- 
ing the insuranee, in negotiating with the agents, stated that the ves- 
sel was to be repaired at Liverpool, afterwards changed to Yarmouth ; 
that the agent would not take the risk without, and that the state- 
ment about repairs was inserted thero before the application was 
signed; that the vessel was in fact unseaworthy; and that she was 
not taken out of the water or unloaded for examination at Yarmouth, 
nor any repairs made. The court held that the plaintiffs were not 
bound by any statement in respect to repairs to be thereafter made 
not inserted in the application ; that, if the statement as to repairs 
to be made was in the application, the plaintiffs were not entitled to 
recover without showing that the vessel was in as good condition as 
if the defects contemplated had existed and been repaired, so that 
she was tight, stanch, and strong, and seaworthy in fact; that, if 
the statement was not in, the plaintiffs would be entitled to recover 
unless the défendant showed that she was unseaworthy; and that 
the statement» of the master in the protest to the consular agent 
were not évidence that the facts were as there stated, but were im- 
peaching of his testimony to the contrary. The principal questions 
made arise upon thèse rulings, and instructions accordingly to the 
jury. 

There is no claim that there were any fraudulent représentations 
as to then existing facts. The représentation that the vessel was to 
be repaired at Yarmouth was in the nature of an undertaking that she 
should be so repaired. Ail the undertakings of the plaintiffs in this 
behalf were assumed to be in the application. The undertakings of 
the défendants which would hâve appeaïed in the policy were not in 
the mémorandum, nor assumed to be. Earol évidence would un- 
doubtedly be admissible to stipply what was so left out. Such évi- 
dence would not add to a written contract, for the contract was not 
written, nor understood to be written. It was largely left in paroi, 
with full knowledge that it was so left. Not so with the application. 
That was nnderstood to be complète. The paper signed contained 
ail that the parties intended to be put in, and it was signed as a 
completed tliing. To admit évidence of other undertakings by the 
parties executing it, made before it was executed, to the same end, 
would be directly contrary to the rule that written contracts cannot 
be added to or altered by coutemporaneous oral contracts. Pawsoii 
V. Watson, Cowp. 785. 

The question as to where the burden-of proof rests in cases of dé- 
fense for unseaworthiness was fully and carefully considered when 
this case was up before, and the conclusion reached that in ordinary 
cases it rests upon the défendant; but that in this case, with the state- 
ment that the vessel was to be repaired at Yarmouth in the applica- 
tion, the burden rested upon the plaintiffs. Liint v. Boston Marine 
Ins. Co. 6 Fed. Eep. 562. Nothing more than to refer to the decis- 
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ion then made seems to be now necessary. Thafc reasonîng and re- 
suit are fuUy concurred in. The bunlen was shifted and placed fuUy 
upon the plaintiffs at this trial. Tlie défendant insists, however, that 
this was net ail that was necessary ; tluit as no repairs were made a 
verdict for the défendant should hâve been directed. More was put 
upon the plaintiff than the proof of niere seaworthiness. The under- 
taking as to repairs was required and .^iven in view of a supposed defect. 
If the defect did not exist, the sui)[)()sition was without foundation, 
and what was agreed should be done was already done. There was 
a mutual mistake as to the object of the undertaking, wliich made it 
nugatory and prevented its fultillniuiit; if there was no defect there 
was nothing to repair. The end sought was accomplished without 
making the repairs. This view was also considered before, and with 
référence to it Judge Wallace said : 

"In the présent case it is to be assmned the jury found that, after an 
exaraination at Yarmouth, it was évident no repairs were needeU, and that 
the vessel was in a fit condition to p]-()!-! -il on her voyage. This being so, it 
would seem tooplain to doubt that neiUier tlie iuterests of theinsurer nor the 
fair purpoit of the promise required tliat to be done by the plaintitîs which 
would hâve been superduous and fiililu." 

It is now argned, however, that there was no sufficient évidence to 
warrant the finding that there was no defect to be repaired; that this 
could not be told without taking the vessel out of the water, and that 
the repairs contemplated were such that they could not be made with- 
out taking her out; and that, in elt'ect, the finding of the jury bas 
been substituted for the fact of repairs which the défendant took the 
risk upon. The question as to whether the tightness of the vessel 
could be ascertained without taking her out, was one of fact for the 
jury, and not of law for the court; and one of which the défendant 
had the full benefit in a faithful présentation in argument to the 
jury. The estent or kind of reptiirs to be made was not specified. 
It was not required that the vessel should be taken out of the water 
and examined to see what repairs were necessary, and that such as 
were so found to be necessary should be repaired. The simple re- 
quirement was, to be repaired at Yarmouth. This would seem to require 
only that such repairs as were necessary should be made, and to mean 
that, if none were necessary, none need be made. Whether any were 
necessary, and what would be sufîicient proof that none were neces- 
sary, would be always questions of fact for the jury, so long as there 
was any évidence fairly and legally tending to show that none were 
necessary. There was testimony of surveyors and other experts to 
making examinations, and to finding the vessel sound; such that it 
isnot claimed to be insuDScient, otiierwise than as it is claimed that 
nothing short of taking her out of the water would be sufiScient. As 
argued, the agent probably would not hâve taken the risk on an un- 
dertaking that the vessel should be found by a jury to need no re- 
pairs; but that does not answer the case of the plaintiffs. Parties do 
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not'ordina'rly stipulate upon tlie verdicts of juries; but wlien .tliey 
enter into contracts ,whicli cannot be solved witliout settling facts, it 
becomes nece?sary that tliey should be bouud by the fiiidiugs of juries. 
The verdicts do not make ne w contracts for the parties, but settle 
disputes about those which the parties make for themselves. 

In making^the protest to the consular agent about the condition of 
the vessel, the master was not acting inany sensé as the agent of 
the plaintiffs about the matter now in controversy. This Insurance 
had not theu been elïected, was not being effected, nor was anything 
being done about it. In fact, he was not making the protest for 
them, but rather against them, in la.ying foundation for proceedings 
against their property to pay expenses of repairs. His statements 
.in making the protest were, it seems clearly, not so made for them in 
the course of their business now involved as to bind them. 

As the case is now understood and considered, the motion must 
be overruled. 

Motion for new trial overruled, judgment for plaintiffs on the ver- 
dict, and stay of proceedings vacated. , 



r New York. L. E. & W. R. Co. v.. McHënry. 

{Circuit Court, S. D. New York. 1883.) 

1. Suit bt Assig:see — Foreion Judgiient — Actioît on Oiîiginat, Debt — Plead- 
LNQ — Evidence— BiLL op PAitxicui.Ar.s. 

AVhere a plaintilï is a<:signce of the original cause of acnon, sucli transfer to 
him is one of tlie facts constituling the cause of action, and slioulfl be properly 
alleged in Ihe pleadings ; but wliere a jucigment lias been obtained in a foreign 
court, and tlie action is brouglit on tlie originiil debt and not on tlie judgment, 
and défendant lias been fuUy advised by a bill of particulai-s of the nature of 
plaintiffs claim, the court, on motion for new trial, may allow the pleadings 
to be araended nunc pro tune, so as to renJer admissible tlie testimony show- 
ing tbe transfer or assigniuent of the claim to plaintifE olt'ered on the trial. 

% SaME— FOREION .TUDGMENT — JlEnGEU OP OlîIGINAI, DeET. 

As thé original debt is not merged in a judgment rendered in a foreign court, 
a certified copy of snch judgment may be used as évidence by either party, in a 
suit on tlig original cause of action, "without a formai allégation in the plead- 
ings ; and if it setlles the whole controversy between the parties it ought to be 
held conclusive. 
3. DoJiESTic Judgmexts — FoKEiGN Jddgmexts — Effect. 

The authoritalivo character of a domestic judgment is founded, among other 
reasons, on the coustilutional provision which guaranties full faith and crédit 
to the records and judicial proceedings of every state, while the riile as to for- 
eign judgments rests upon considérations of con\ity; and though they are treated 
by tho courts, in respect to their conclusiveness, as entitled to the same weight 
ES domestic Judgments, they do not, to tbe same estent as a domestie judg- 
ment, extirisuisii the original coutract debt. 

.1 At Xiaw. 

.-W^W.ArcicFarIanda.niWm.G.Choate,:îoT])\amiiS. 

vl Stcphm P.^'Niak and B.E.Diininng, for. défendant.;^ ■. ;.. ;„ ; 
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■ CoxE, J. This action wàs tried in New York at thè last April cir- 
cuit, and resulted in the direction of a verdict in favor of the plaintifif 
for $1,496,823.96. The défendant now moves for a new trial. The 
complaint is in the following words : 

" The plaintiff in the above-entitled action, complaining of the défendant, 
allèges tliat the défendant is indebted to the plaintiff in the sum of $1,307,- 
289.17, with interest thereon from the eighth day of July, 1879, in respect of 
so mucii money before tliat tinib liad and veceived by the défendant to and 
for tlie use of the plaintiff, and the plaintiff demands judgnïent for the sum 
aforesuid, with interest from the date aforesaid, besides costs." 

Subsequently, and before the answer was received, the plaintiff 
served a bill of particulars, which, after settingout in détail the items 
of the claim, contained a note or mémorandum stating that the 
figures were taken from an account rendered in an action pending in 
the high court of justice, chancery division, in England, brought by 
the Erie Eailway Company and Hugh J. Jewett, as receiver, against 
the défendant; and that the plaintiff was afterwards admitted as a 
party plaintiff to the English suit. It then proceeds as follows : 

" In the said action, * * * after a full accounting, the défendant was, 
on the eighth day of July, 1879, found to be indebted, on account of such re- 
ceipts, in a balance aniounting to £268,989 10s. lOd., for which interlocutory 
judgment was rendered against said défendant on said day, and to recover 
which balance this action is brought." 

The défendant, by his answer, dénies that he is indebted to the 
plaintiff in the sum stated in the complaint, or in any sum whatever. 
He allèges that from May, 1872, to December, 1875, he had various 
dealings and transactions with the Erie Eailway Company, and on 
the first day of January, 1876, the said company was and still is in- 
debted to him for services, and for money expended by him on its 
behalf, over and above ail crédits, in the sum of $850,000; that the 
plaintiff has no right or interest in the claims sought to be recovered, 
except by assignment from the Erie Company; and he insists upon 
his right to recoup, so far as may be necessary, his claim against 
said company. 

The plaintiff's proof consisted — First, of a certified copy of the 
English judgment before referred to ; and, second, of évidence, docu- 
mentary and oral, showing a transfer to the plaintiff of the demand 
established by the judgment. The évidence was received under nu- 
merous objections and exceptions taken by the défendant. It was 
urged at the trial, and it is urged now, that the complaint does not 
state facts sufiicient to constitute a cause of action, but simply a 
conclusion of law; that no transfer to the plaintiff being alleged, 
none can be.proved; that the plaintiff should not hâve declared on 
the debt, but on the judgment; that the judgment is not a final, en-; 
rolled decree, but interlocutory simply; that the record is incomplète 
and the' certificate insufficient. ' ' " 
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The questions then to be considered are: First. Are the aver- 
ments of the complaint sufïïcient ? If not, are the defects of such a 
character as to require a new trial to correct them ? Second. Should 
the English record hâve been received, and is it conclusive évidence 
of the facts therein adjudicated? 

The cause of action accrued, not to the plaintiiîf, but to the Erie 
Eailway Company ; the plaintifï obtained it by purchase. The title 
having been originally in another, the transfer was one of the facts 
constituting the cause of action, and should hâve been alleged. It was 
necessary to aver and prove tbat the plaintifï ■svas the real party in in- 
terest. The transfer was a travcrsable fact; tinless it was proved, no 
cause of action was established. The défendant was entitled to be in- 
formed by the pleadings of the facts upon which the demand against 
him rested. Riissell v. Clapp, 1 Barb. 482 ; O'Neill y. lîailroad Co. 60 
N. Y. 138, 143; Scqfield v. Whiteler/pe, 49 N. Y. 259 ; Borner v. IVood, 
15 Barb. 371; Sheridon y. Jackson , 72 N. Y. 170; Prindlev. Caruthers, 
15 N. Y. 425; Martin v. Kanmine, 9 Abb. Pr. 330; Thomas v. Des- 
mond, 12 How. Pr. 321; Wldte v. Brown, 14 How. Pr. 282; Parker v. 
Totten, 10 How. Pr. 233 ; Adams v. Hollci/, 12 How. Pr. 330. Nor is this 
objection obviated by the suggestion that the decree in the English suit 
— this plaintifï having been admitted as a party — is an adjudication 
that the défendant is indebted to it. This would be cogent reasoning 
if the action had been upon the judgment and not on the original 
debt, — a debt due to the Erie Eailway Company and not to this plain- 
tifï. 

It was deemed necessary at the trial to présent proof of the trans- 
fer. If the proof was essential, as it undoubtedly was, then a suit- 
able allégation was required to support it. It is thought, however, 
that this omission can be supplied by amendment; that for a rea- 
son so inconsiderahle the court would hardly be justified in sending 
the plaintifï back for a new trial. The défendant was not surprised; 
he knew precisely what the cause of action was; the bill of particu- 
lars, which may be regarded as a part of the complaint, duly ap- 
prised him of the exact nature of the plaintiff's claim. His answer 
shows that he was not ignorant of it, Indeed, it was stated at the 
trial that defendant's motion for a commission wasopfosed solely on 
the ground that the English judgment was conclusive, and no évi- 
dence could be given by the défendant to dispute it. The case is still 
before the trial court, the cause of action will not be changed by the 
proposed amendment, and it would seem very clear that it is the duty 
of the court to permit the plaintifï to conform the pleadings to the 
proof, rather than to pursue a course which will only tend to prolong 
the litigation without change of resuit. 

Sections 539, 540, 721-4, of the Code of Civil Procédure, seem to 
afford ample authority for such relief as is hère contemplated. To 
quote the language of Judge FoLGEuin lieeder Y.Sayre, 70 N. Y. ISO, 
190: 
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"Tlie power of amendment of the pleadings is great iindertlie Code. The 
real limitation to it seems to be, that the amendment sliall not bring in a new 
cause of action. An amendment, in this case at trial, allovving the plaintiffs 
to aver their character as surviving partners, instead o£ tenants in conimon, 
would not change the cause of action. ïhat reraained the same, and required 
no différent proof and no additional parties. It needed only that the character, 
orright in which the plaintiffs sued, sliould be differently averred. Tliis could 
hâve been done at trial. It does not appear that it was done; but as it might 
hâve been done, it niay be done now, nunopro tune." 

See, also, Thomas v. Nelson, 69 N. Y. 118; Knickerhorker Ins. Ce. 
Y.Nelson, 78 N. Y. 137; Abbott v. Jewett, 2.5 Hun, G03; O'Niell v. 
liailroad, stipra,- Harris v. Tumbridge, 83 N. Y. 92. 

The questions arising upon and having référence to the judgment 
record remafti now to be considered. In the spring of 1876, the 
Erie Eailway and Hugh J. Jewett, as receiver, commenced an action 
in the high court of justice of England — chancery division — against 
this défendant. The judgmeut demanded was — First, for £285,870 
for bonds sold and delivered by the Erie Company to the défendant; 
and, second, that an account of ail dealings and transactions between 
the parties be taken, and the défendant directed to pay over the 
amount found to be due. The account was taken, with great care 
and attention to détail, and on the seventeenth day of April, 1879, 
the officiai référée made his report. On Tuesday July 8, 1879, the 
report was presented to the court; it was altered and amended inva- 
rious particulars, and, as so varied, was adopted. The order of the 
court contained, inter alla, the following direction: "That the défend- 
ant, James McHenry, do, onorbefore the eighth of August, 1879, pay 
to the plaintiffs, the Erie Eailway Company, the sum of £268,989 10s. 
lOd. " Subsequently, — on Tuesday, June 25, 1881, — upon motion, by 
way of appeal, this order was atïirmed, subject to certain variations, 
which apparently do not affect the defendant's obligation to pay the 
sum above mentioned. The record is certified by Mr. Jenkins and 
other masters of the court, whose signatures are attested by the lord 
high chancelier, with the great seal of England attached, and his sig- 
nature is, in turn, proved by the American consul gênerai at London. 

It is said that the decree is not final. This is, perhaps, true as to some 
of its provisions, but as to the item sued on there seems to be nothing 
left for future considération. No inquiry as to any matter of law or 
fact is reserved. The sum stated is found to be due, and the défend- 
ant is directed to pay. No other or further decree is necessary to 
give this direction force, and make it operative. It is also contended 
that the judgment is either conclusive évidence or it is not; if con- 
clusive, the original cause of action is merged, and the suit should 
hâve been upon the judgment; if not conclusive, the court was in 
error in excluding évidence disputing it. The law as laid down in 
the Duchess of Kingston's Case seems to be the law to-day : that a 
judgment of a court of compétent jurisdiction directly upon the point 
T.17,no.5— 27 
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involvéd is, as a pleà, a bar; as évidence, conclusive. Therule which 
gives to domestic judgments their authoritative character is founded, 
among other reasons, upon that provision pf the organic law which 
guaranties fnll faith and crédit to the records and judicial proceedings 
of every state. The rule as to foreign judgments rests upon con- 
sidérations of eomity, and though treated by our courts, in respect 
to their conclnsiveness, as entitled to the same weight as judgments 
of our own country, (Lazier v. Westcott, 26 N. Y. 146,) yet no author- 
ity has been furnished holding that a foreign judgment, to the same 
extent as a domestic judgment, extinguishes the original contract 
debt. On the other hand, it has been decided, in a number of well- 
considered adjudications, that the original debt is not merged, and that 
the judgment may be used as évidence either by plaintiff or defend- 
dant, without a formai allégation in the pleadings. To adopt the 
language of Judge Cuetis: "There is some uncertainty concerning 
some of the effects of a foreign jndgmenfc. * * * Q^it there is 
none as to this particular. It does not operate as a merger of the 
original cause of action. The fact that assniiipsit lies on a foreign 
judgment is décisive that the demand has not passed into a security 
of a higher nature, so as to operate as a technical merger." Lymaii 
V. Brown, 2 Curt. G. G. 559, and cases eited. See, also, as bearing 
on the questions involvéd: Freeman, Judgm. § 220; Welsh v. Lindo, 
1 Granch, G. G. 508; Uidgway v. GheqiiÀer, 1 Granch, G. G. 87; Big. 
Estop. (3d Ed.) 246-252; Frcnchv. Neal, 24 Pick. 55; Ojfuitv.John, 
S Mo. 120; Smith v. Nicolls, Y Scott, 147; Doty v. Bruivn, 4 N. Y. 
71; Calkins v. Allerton, 3 Barb. 171. 

If the judgment is admissible as évidence, what reason can thero 
be for saying that its effect and weight must dépend upon the form 
of the pleadings? If the judgment settles the whole controversy, it 
ought to be held conclusive. 

I hâve examined with care the other objections gued, but do not 
consider any of them well taken. It is doubtless true that the plain- 
tiff, by the adoption of an unusually laconic style of pleading, has 
been subjected to criticism and been îjrought into dangerous proximity 
to serions obstacles, which, had another course been taken, migbt quite 
likely hâve been avoided. Though the questions involvéd in this mo- 
tion are by no means free from donbt, it is thought that no snfiScient 
reason has been advanced to justify the court in setting aside the 
verdict. If injustice to tiie défendant is attempted on the exécution, 
a case for the further considération of the court, by motion or other- 
wise, may be presented. It is not improbable that in arriving at 
thèse conclusions the court has been somewhat intiuenced by the fact 
— a fact conceded by the learned counsel for the défendant — that the 
objections interposed are of a formai and technical character. When 
such objections are urged to defeat an ùnconscionable claim or pre- 
vent injustice, they are entitled to vastly greater weight than when 
directed to the accomplishment of no such advantageous resuit. In 
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the' case at bar, there is visible, through ail thèse technicalities and 
■perplexities, the f undamental and indisputable fact, that, af ter years of 
arduous litigation, a oourtof the defendant's own domicile has adjudged 
him indebted to the plaintifï's predecessor in the sum demauded in 
the complaint. 

The motion is denied. 



DuLUTH LuMBER Co. V. St. Louis Boom & Improvement Co. 
[Circuit Court, D, Minnesota. 1883.) 

1. St. Louis Boom & lurKovEiiENT Company — Act of 1872 dp Minnesota — 

RionT TO Compensation. 

The act of the législature of Minnesota, of February 24, 1872, relating to the 
Knife Falls Boom (Jorporalion, authorizes the St. Louis Kivtr Boom Company to 
reçoive, control, scale, deliver, and to take charge of ail looso logs coming down 
the river witliin towuships Nos. 4!) and 50, — in fact, màkes them bailces of sucli 
logs, with certain duties to perform in i égard thereto ; and the owners of such 
logs, iviiether lhe3' liavc requested the services or duties to bc performed or not, 
are bound to compensate the Company therefor. 

2. Same — ConstitutionaIjIty op Sucii Act. 

Such au act of the législature is not unconstitutional. 

3. Navigable Streams^State L.\ws. 

Siatulc.-» passed by the states fortheirown uses, declaring smnll streams nav- 
igable, do not make them so within the meaning of any constitutional pro- 
vision, treat}', or ordinance of the United States. 

4. Noiîtii-Westekn Terkitory — Ohiginal Act — Epfect of Admission dp 

State. 

The original ordinance concerning the noTth-western territory ceas»d to be 
of an_v force wlien congress, and a state organized out of such territory, chose 
to organize and adra.t such State iato the Union. 

At Law. 

Before Miller and Nelson, JJ. 

-Miller, Justice. We bave arrived at a satisfaetory conclusion in 
regard to the case of t'.ie Duluth Lumber Company against the St. 
Louis Boom & Imiiroveinent Company, submitted to us without a jury 
a few days ago. The case made by the plaintiff is that it is the 
owner of a considérable lot of logs wliich came into the possession of 
the défendant, the boom company, and that they are entitled to the 
présent possession of them, and hâve made a demand, which was re- 
fused. The facts seem to be that the Duluth Lumber Companj' iiad 
logs above the location of the boom company, which were run down 
singly and irregularly, and came within the limits of the boom com- 
pany's corporate territory, and were taken possession of by that 
company, and certain acts performed with regard to them, such as 
sealing them, helping them over the rocky places within the limits of 
the boom company's demain, and finally delivering ail of them to 
the lumber company, excîpt some that they retaïued on aceount of a 
lien for the services to the whole of them. This lien on the logs that 
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they retained is the subject-matter of controversy. It is denied by 
the plaintiff, the lumber company, that any statu te exista autlioriz- 
ing the boom company to take thèse logs without the consent of the 
owner, and to do anything about them without sueh consent. It is 
denied that the statute confers any such authority, and it is denied 
that if the statute intended to confer any such authority, that it is in 
that respect warranted by constitutional law. 

The first question, then, to be considered is whether the statute 
confers any such authority. The statute which governs the matter 
is "An act relating to the Knife Falls Boom Corporation," in Carlton 
county, which is found in the Lavvs ot Minnesota, c. 106, p. 454, and 
of the date of February 29, 1872. The statute is a long one, and I 
do not deem it necessarj' to read much of it. It créâtes the corpora- 
tion, in the first place, and describes the geographical limits within 
which it shall exercise its powers. Thèse are in townships 49 and 
50, range 17, in Carlton county. It recognizes their public charac- 
ter, authorizes them to take the land that may be necessary for the 
purposes of their organization, by condemnation under the power of 
eminent domain, and almost two-thirds of the act is devoted to the 
manner in which this land shall be condemned, and its value ascer- 
tained and paid for. The second section of the act is the one which 
confers the power, and before I read it I wish to state that the argu- 
ment is that where this section saysthat the company shall take and 
receive ail logs coming within those two townships, it does not mean 
that, but it means ail such logs as the owner shall désire them to 
boom, and to receive and take charge of. That is the argument; 
and, as re-enforcing that ai-gument, it is said that no statute of the 
kind bas ever been held to include ail logs, but that ail statutes in re- 
gard to boomage provide that a way shall be kept open for parts of 
logs, for beats, for navigation, — where the stream is navigable, — for 
rafts, and other things of the kind, and therefore it cannot mean ail 
logs, but that a way shall be kept open for ail that the owners do not 
désire shall go into the boom. 

Now, in view of that argument, there is an important proviso to this 
section, which shows what exceptions the législature intended to make 
to the phrase "ail logs" coming into that boom : 

Sec. 2. " Tliat said corporation is authorized and required to construct, 
maintain, and keep ia leasonable repair, such booms in and upon tlie St. 
Louis river, within said towns 49 and 50, of range 17, aforesaid, at sucli 
points as it may deem advisable and sufficient to secure, receive, scale, and 
deliver ail logs that may from tirae to time come or be driven within the 
limits of the town aforesaid, and the said corporation is hereby authorized 
and required to receive and talve the entire control and possession of ail logs 
and timber wliich may be run, come, or be driven within the limits aforesaid, 
and boom, scale, and deliver the same as hereafter provided; that ail logs 
and timber which shall be floated or run down the St. Louis river or the 
tributaries thereof, from points above said town, be in the possession of, 
and under the control of, said corporation, for the purpose of securing, scal- 
ing, and delivering the same as in its acts provided." 



DUIiUTH LUMBER CO. V. ST. LOUIS BOOM & IMPKOVEMENT CO. 421 

Now, it would be very difScuIt to make this more comprehensive : 
"ail the logs that corne from above and in any manner come into the 
boom of the défendants within those townships;" but to show that it 
did mean ail logs not expressly excepted, there is this proviso : 

"That ail vessels or crafts navigating said river St. Louis, and ail rafts of 
logs or tiinber rnade up at points above the limits of town 50, aforesaid, and 
destined for points south of town 49, aforesaid, shall be allowed free passage 
upon said river, and the said corporation shall not be allowed to obstruct 
the chaniiel of said river so as to interfère with the free navigation thereof 
as aforesaid." 

Now, that is so plain that it astonishes me that there should be 
any eontroversy about it ; that ail loose logs set afloal in the river, com- 
ing down into that township and canght in thèse booms, are within 
the meaning of this act. AU logs that are rafted up above, and ail 
steam-boats or any kind of vessel navigating the river, are not to be 
taken, but the boom men are to provide a free way for them to go 
through. There is no argument about it. They use language as 
clear as possible for a huraan being, in the use of language, to say 
that ail the loose logs that come into this boom are to be received and 
cared for, and under their control; ail rafts and vessch, and everything 
of the kind, shall go free ; and the boom men shall provide a way for 
them to do it. 

In opposition to this view of the subject, some language of Judge 
FiELD, in delivering the opinion of the suprême court of the United 
States in the case of Patterson against the boom company, is adduced. 
The language itself does not necessarily imply anything contrary to 
the views hère suggested, but what he was saving was so remote, he 
was so little called upon to détermine that question in the construction 
of that statute, that it could hâve but little weight even if that was bis 
meaning. He was there considering a question of the value of a cer- 
tain pièce of land, which was condemned under a similar statute to 
this, for boom purposes, by a boom company, and he went on to 
say or argue that the ownerof that land would hâve a right to make 
a boom himself, and therefore, although it was of no value for any- 
thing else but a boom, that that value must be considered as one of 
the éléments of the damages sustained, and this question, of what 
the législature meant by this statute, could hâve so very little to do 
with it, that, as a construction of the statute, it could hâve no bind- 
ing force on anybody. 

A décision in the suprême court of the state of Maine is also pre- 
sented. I only got the sensé of it as it was read by counsel in the 
argument, but it was so clear that that statute itself, from the argu- 
ment of the court, did provide for a free way for everybody that 
did not want their logs boomed, that it cannot hâve any application 
to this case. 

I am of the opinion, therefore, that the statute of Minnesota does 
authorize this St. Louis Eiver Boom Company to receive, control, 
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scale, deliver, — totake charge of ail loose lôgs coming down the river 
within those two towns, 49 and 50. Another part of the sta,tute, 
that shows that that is so, makes them liable, or implies their liabil- 
ity as hailees. The ïact is that they are created bailees of thèse logs 
for spécifie purposes, and, as such bailees, they would be liable for 
the loss of the logs, or for an injury to them, as for their being burned 
up, (if we can suppose such a thing to happen to logs in a boom,) and 
for theunjust détention of them for a longer time than was necessary 
to perform the functions that they are authorized to perform. _ And 
that such is the view of it is evidenced by the proviso to section 3 : 
"That Yfhen the water in said river shall be so low that logs cannot 
be turned out of said booms, or rafted in conséquence of such low 
stage of water, the said corporation shall not be required or held ac- 
countable for the non-delivery of any logs that may, during such time, 
be in such booms, or either of them, until there shall be sufficient 
■water to enable said company to raft," — that is one of the things 
they are authorized to do, — which it is their duty to do, — "to raft, 
turn out, or deliver the same; and provided also, the said company 
shall not be liable for any damage caused by any extraordinary rise 
of water or freshets." They are bailees, with the absolute control of 
thèse loose logs, with certain duties to perform. And this proviso re- 
lieves them from the légal obligation of bailees, in certain contingen- 
cies. 

Now, îs that law unconstitutional, or is it void because the consent 
of the owners is neither given by express words nor by implication to 
the turning of their logs into this boom, or into the possession which 
the boom-owners take of them? I am not referred to auy iDrovision 
of the constitution of Minnesota providing for the invalidity of such 
an act. Therefore I shall présume that there is no such provision. 

It is hardly asserted — (although the argument goes mainlyto that) 
— it is hardiy asserted that the statute, if construed as I construe it, is 
void, although it is said so in the argument; and I do not see any 
solidfoundationfor such a proposition to restupon. Hère is a stream 
of a very peculiar character, whose only value, as a means of trans- 
portation, is that it can earry logs and lumber from above down to 
its mouth. That value, however, is a very great one, because there 
is a vast lumhering région on that river above thèse booms, and the 
natural and only reasonable outlet for those logs to get to a place where 
they can be rafted, and thence propelled in safe water, is through this 
river and through thèse booms. It may be supposed — it must be sup- 
posed — that the législature had some information of the nature and 
character of the river, its obstructions, (if there were anj',) its difficul- 
ties within thèse two towuships, — -because they point out thèse two 
townships specifically, and describe them; and it is only within 
thèse limits that the defendant's opérations can be carried on. There 
are hundreds of persons interested in. the business of lumhering 
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above thèse two townships on that river; there are millions of feet 
of lumber to be eut and carried down there, and the only practical 
way is that they shall be floated on the waters of that river through 
thèse boom limits, and out into that part of the St. Louis bay or St. 
Louis river which is safe water. Thèse persons bave no community 
of action. They eut when they please, how much they please, and 
in such order as may suit themselves. They cannot carry thèse legs, 
and they cannot raft them above, because, as I understand, no raft 
can go over thèse obstructions; they must go down through thèse 
booms singly, or at least not fastened together in rafts. If they can- 
not be rafted, they are marked, by the provision of the statute in 
its express terms. It is, then, thèse loose logs that are set afloat 
by everybody, with no other mode of recognizing the property than 
by some artificial mark put npon them, with many owners' logs 
running together, and ail going intothis particular place, — goinginto 
a place where, as the testimony shows, itwas necessary, in many in- 
stances, for somebody to turn them ofï of the rocks which obstructed 
them; to start them afloat when they were stopped by those natural 
obstructions; to see that they did not colleet in great bodies, as they 
do in some of the lower rivers, and make miles and miles of obstruc- 
tions that are of no use to anybody; to gather them together; to take 
care of them in this perilous part of their transit down this river. 
Now, for the législature to say that you shall make a boom that will 
catch ail thèse logs, that will enable you to perform a necessary duty 
about ail thèse logs, and that you must do your duty with regard to 
ail of thèse logs, (because the owner is not sending somebody down 
with every log that floats;) for the législature to say that you must 
be careful that you touch nobody's logs that bas not employed you 
to do it ; that you shall gather together in that boom and take care 
of and scale and deliver to the owner no other logs than those of 
which the owner bas requested you to do, — is to simply cnjoin an 
impossibility. It is simply to say that no such boom shall be made. 
It is to say that it shall not be used, because no boom-owner can do 
that. But the législature bas assumed that ail thèse log-owners 
bave a common interest, — that is, that their logs should get safely 
through that place; that they should be identified and marked; that 
they should be scaled there, and that they might be, if needed, rafted 
there; and that they might and must be, by thèse boom-owners, de- 
livered to their proper owners. Now, for that service the législature 
bas a right to require compensation (whether the owner requests it 
or not) in the exercise of the daty of thèse boomers towards every- 
body that bas that common interest. It bas a right to say that, 
whether you want to pay for it or not, whether you want your logs 
so handled or not, since you put them into this common way, this 
common stream, this common mode of convej'ance, and mis them, 
without other people's consent, with other people's logs, run them 
in together, without consultiug anybody's interest bat your own, you 
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shall pay your reasonable share for tliis duty jerformed by the boom 
Company. 

The principle is not an uneommon nor an uuusual one. It has 
been asserted in many cases, and no better instance can be sug- 
gested (that has often been before the courts) than the one snggested, 
on the argument, of the case of a pilot. In the sea ports of this 
country, and the sea ports of ail nations, it has been found neces- 
sary that a body of men skilled in piloting the narrow and tortuous 
ehannels wbich lead to ports or harbors should exist. It is for the 
gùod of ail concerned in commerce that sucli a body should exist. 
They must be paid also by the vessels or the parties who need their 
services, and who use them, and it has been the custom and the law, 
from time immémorial, that this body of men shall be taken, in the 
order in which they présent themselvea to the ship. A pilot is always 
found outside of the entrance to a harbor. He stays there, and it is 
his duty to be there, and his right. It is bis right to be taken by that 
ship and paid by that ship, and if the ship refuses to take him, 
choosing to use a pilot of her own, the laws make her pay either 
whole pilotage or half pilotage, just the same as though he had per- 
formed the service, and the reason of the rule has never been dis- 
puted. It cannot be disputed, beeause, in the pursuit of a common 
interest, for the benefit of a whole community, the parties who might 
hâve the use of the pilot, the parties for whom the service is pro- 
vided, are to pay for it whether uaed or not. 

Something is said in tliis case about the organic law admitting the 
state into the Union; about the old act for the goverument of the 
north-western territory. We hâve long ago decided that the original 
act eoncerning the north-western territory ceased to be of any force 
when congress and the state chose to organize and admit the state 
into the Union. That ordinance, then, is of no force in such a state. 
Nor do I think it worth while, myself, to notice the argument about 
the provision in the law admitting Minnesota into the Union; about 
ail navigable streams being preserved for the use of the citizens of 
the différent states free of tolL This is no toU for navigation, in the 
ordinary sensé. The word "navigation," in ail the statutes of the 
United States, and in the constitutions and ail the treaties, does not 
mean the running of saw-logs down a river; and that is about ail 
that is necessary to say. 

We are of the opinion that the action in this case is not sustain- 
able, and judgment will be rendered for the défendant. 

It is proper to say that many statutes of many states, for the very 
purpose of preserving thèse small streams for the use of saw-logs and 
various kinds of smaller water-craft, déclare such streams navigable. 
There is harùly a stream in the western cauntry that can float a log 
that has not, by statute of the state, been declared to be navigable, to 
prevent people from putting dams across it; but that has nothing to do 
with the great point of the navigability of streams of the United States 
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concerning intei'state navigation or international navigation. Those 
are statutes made by the states for their own uses, and they can dé- 
clare, and often do déclare, that a little branch is a navigable stream. 
Tbat does not make it so, within the meaning of any coustitutional 
provision, treaty, or ordinance of the United States. 



Manvillb V. Belden Mining Co. 

{Circuit Court, D. Colorado. June 28, 1883.) 

COEronATTON — Action for Monet Had aîîd Received — CitARTRn. 

A corporation, like a natiiral person, may be compelled to aco.onnt for the 
bent'fits received from a transaction, even if it be ono not enforceable by reason 
of tlie fact tbat its agents bave no rigbt to make it, uniess it lie in its nature 
illégal or immoral ; and if the agreemcnt under which the corporation bas re- 
ceived and appropriatcd money or property canuot be enforced, it cannot be 
lieard to refuse to account on the ground tbat it had no power under its char- 
ter to take it, and action may be sustaincd, witliout référence to the auree- 
ment, to recover whatever money may be justly due for llie value received. 

On Demurrer to Answer. 

Mr. Branson, for plaintiff. 

Ilcnry T. Rogers, for défendant. 

McCrauy, J., (orally.) The plaintiff deolnres, first, npon a prom- 
i&sory note executed in the name of the défendant corporation by 
an agent, and as a further and separate cause of action he avers, 
in paragraph 3 of the complaint, that, during the year 1S81 and 
1882, this plaintiff, at the spécial instance of the défendant, ad- 
vanced to said défendant, and for its use and benefit, at différent 
times, varions sums of money, araounfcing in the aggregate to the sum 
of $3,1*56, no part of whicli has ever been paid, or the interest ac- 
crued thereon, except the sum of §375. 

To this défendant answers, among other things, that it is a cor- 
poration, and that one of its by-laws is as foUows: "No delH shall 
be contracted for or in the name of the company, except by order 
of the board of directors, and then not in excess of the funds actu- 
ally in the treasury." 

It is averreJ that the debt set out in the said third paragraph of 
the complaint was not contracted by order of the board of directors, 
an<i that at the time it purports to bave been contracted there was 
no money in the treasury of the company. To this portion of the 
answer the plaintiff demurs. I consider the third paragraph of the 
complaint as a claim for money had and received by the défendant 
from the plaintiff. It avers that the plaintiff advanced money to 
the araotmt of $3,1 G6 to said défendant, at its spécial instance and 
request, and for its use and benefit. Under this allégation it will 
be compétent for the plaintiff to prove that he furnishuJ, advanced, 
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or loahed money to the défendant, which the défendant reeeived and 
used; and if this proof is made, it will be no answer to show the 
limitation of the powers of the défendant, contained in the by-laws 
above quoted. It is insisted that under some peculiar provisions of 
the statute of Maine, under which this corporation was organized, 
its by-laws hâve the force and effect of charter provisions; that ail 
persons nnist take notice of them. I do not inquire into the sound- 
ness of this claim, as, even if it be admitted, if the third paragraph 
of the complaint is true the défendant is liable. A corporation, like 
a natural person, may be compelled to account for the benefits re- 
eeived from a transaction, even if it be one not enforceable by reason 

, of the fact that its agents hâve no right to make it unless it be in its 
nature illégal or immoral. If the agreement under which the cor- 
poration has reeeived money or property cannot be enforced, an ac- 
tion may be sustained without référence to the agreement to recover 
whatever money be justly due for the value reeeived. A corporation 
that has reeeived money or property from another, and appropriated 
it, cannot be heard to refuse to account for it on the ground that it 
had no power under its charter to take it. See rule 14, p. 121, 
Mor. Priv. Corp. and cases cited. 

\ The demurer to so much of the answer as sets up the defendant's 
want of power, as a défense to so much of the answer as is contained 
in the third paragraph, is sustained. 



Ehodes and others v. Cleveland Eolling-MilIi Co. 
{Circuit Court X D. Illinois. July 23, 1883.) 

1. PaBOI. EvrOENCE — To ExPLAIN WHITTE^f CONTRACT. 

While paroi évidence is not admissible to vary or change the terras of a writ- 
ten contvact, it is frequentl y admissible for the purpose of ascertaining what 
was the intention of the parties, or the meaning which they intended to attacli 
to the expressions used in the contract. 

2. Same — CoNTiiACT TO Deliveu Pig-Irox— Breacii. 

Tlie contract in this case, claimcd to hâve been broken hv défendant, con- 
strued, and held that there was nothing to justify défendant in clairaing that 
under said contract the whole amouut of pig-iron to be delivered bj' plaintitîs 
to them was to be delivered before the end of the year, but that défendant 
must l)e heid to hâve known of the capacity of the mill from which the iron was 
to be produced, and that its refusai to rèceive the iron afier the close of the 
year was a breach of its contract with plaintilî, and that plaintilîs were en- 
titied to damages therefor. 

3. Same — SIeasore op Damages. 

Ordinarily, the measure of damages for a breach of a contract of sale is 
the différence betweeu the priée which défendant, by the contract, agreed to 
pay, and the market value of the propertj' at the tirae he refu.sed to perform 
the contract. 

4. Same — Xotice of Refusât^ to Accept Property — Te:xder. 

Where, however, défendant notifies plaintiff that no more of the property 
will be reeeived after a date specifled, and after such notice plaintiff teudors 
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the balance of the property under tho oontract, if tlie price of the propçrty bas 
advanced between the time of such notification and the date of the tender, so 
as to make less différence between the contract priée and tlie market price, 
the différence between tlie market price and the contract price at the time of 
the tender would be tho measure of damages. 

At Law. 

Emer(/ ^ . 5?fo?Ts, for plaiiitiffs. 

Laiorence, Camphcll et Lawrence, ioY &eîenàa.ni. 

Blodgett, J. Tins is a suit to recover damages for the breaeh of 
an agreement in writing made between the plaintiffs and the défend- 
ant, on the sixteenth day of February, 1880, wherebj^ plaintiffs sold 
to défendant the entire product of 14,000 tons of iron ore, which was 
to be manufactured into pig-iron with charcoal by the Leland Fur- 
nace Company, of Leland, Michigan, which was to be shipped in ves- 
sel cargoes as rapidly as possible to the défendant at Cleveland, Ohio, 
during the season of navigation of 1880, and such portion of the 
product of said ore as should be made after the close of navigation 
for the season of 1880, was to be shipped by vessel to Cleveland on 
the opening of navigation for the season of 1881, or as near the open- 
ing as possible, and for which iron the défendant agreed to pay plain- 
tiffs $45 cash per ton of 2,240 pounds as rapidly as the same was de- 
livered on the arrivai of the vessel at Cleveland. The plaintiffs caused 
to be manufactured and delivered by the Leland Iron Company to de- 
fendant, in pursuance of this contract, before the close of navigation 
of 1880, 3,421 tons and 480 pounds of pig-iron from the ore men- 
tioned in the contract. 

On the twenty-third of February, 1881, défendant notified the plain- 
tiffs that it did not recognize any contracts with plaintiffs for pig-iron 
made after December 31, 1880, claiming that the contract had expired 
at that time; and on the first of March, 1881, défendant reiterated 
this notice to plaintiffs by telegraph in the following words: "Your 
contract to manufacture pig-metal for us gives you no authority to 
do so after December, 1880." And the substance of this telegram was 
repeated in a letter from the président of the défendant company to 
plaintiffs under date of March 3d. Afterwards, and aboiit ilay 13, 
1881, défendant offered to take the quantity of iron made prier to the 
first of January, and which had not been shipped, and which amounted 
to about 1,500 tons, with the understanding that they should be re- 
leased from the obligations to receive any more iron under said con- 
tract. This ôffer was rejected by plaintiffs. Between the ninth of 
May and the second of July, 1881, the Leland Iron Company, for 
plaintiffs, shipped from Leland, Michigan, to the défendant the re- 
mainder of the iron manufactured out of said ore, and tendered the 
same to défendant at Cleveland, in conformity with the terms of plain- 
tiff's contract with défendant; the amount so shipped in 1881 being 
4,653 tons and 390 pounds, which défendant refused to receive. This 
suit is now brought to recover damages for this alleged breaeh of de- 
fendant's contract. 
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The faets which seem to me material to the décision of this case 
are briefly thèse : 

Prior to January 14, 1880, the plaintiffs had made contracts with the Cleve- 
land Mining Company for the purcliase of ô,000 tons of iron oie, to be mined 
from the mine of said company, and with the Menorainee Mining Company 
for the purchase of 5,000 tons of iron ore, to be niined from vvhat was knovvn 
as tlie "Norway mine," ovvned by said Menominee Mining Company; and 
with the Rolling-mill Mine Company for the purchase of 1,5U0 tons of ore, to 
be mined from the mine of said company; and vvitli the Lumbermp.n's Mining 
Company for the purchase of 1,500 tons of ore, to be mined froin the "Steven- 
son " mine, owned by said company, — ail said ores to l)e delivered by said mining 
cotnpanies to plaintiffs before tlie firstof October, 1880; and ou tlie tourtcentti 
•ofjanirary plaintiffs enteredinto anagreemeut in writing with the Leland Iron 
Company, wlio was the owner and manager of a furnace located at Lelaid, 
Michigan, by which plaintiffs sold to said Leland Iron Company the snid 6,000 
tons of " Cleveland ore," 5,000 tons of "Norway ore," 1,500 tons "llolllng- 
niill ore," and 1,500 tons "Stevenson ore," and agreed to pureluise the entire 
product of the pig-iron to be made with cliarooal from tlie said ores, for whicli 
plaintiffs were to pay the siiid Leland Iron Ccmipany at the rate of $40 per 
ton, delivered over the rail at Chicago, or $10.25 per ton, delivered in the 
same way at Cleveland, Ohio, at the option of plaintiffs, — the plaintiffs to pro- 
vide proper dock facilities for the prompt unioading of vessels ; and the Leland 
Iron Company agreed to manufacture pig-iron from the said ores, as iiearly 
as practicable, of the "grade wliich tlie phiintiffs niiglit désire, and to sliip the 
same In cargo lots, as rapidlyas possible after manufacture, during the season 
of navigation, to said piaintiffs, to Chicago or Cleveland, i".s aforesaid;" tbe 
plaintiffs agreeing that sr.id ores slionld be di'livered tothe Leland Iron Com- 
pany, 1,500 tons in May, 1830, and 2,500 tons each inoiitli thereafter, as nearly 
as may be; ail to be delivered to vessels before November 1, 1880, and in suit- 
able quantities of each for the mixture desired by said plaintiffs. Tbere is no 
doubt, from the proof, that plaintiffs oommenced tlie sliipmeiit of ore to the 
Leland Iron Company as early in the season of 1880 !is navigation permitted, 
and that bstween the opening of navigation, 1880, and the tiist day of No- 
vember of that year, there was delivered by the plaintiffs to Iho Leland Iron. 
Company ore in pursuance of said contract as folloH's: 

Cleveland ore, - - - 5,980 tons. 

Korway oie, .... 4,105 " 

Rolling-mill ore ..... 1,478 " 

Stevenson ore, - - - ..'^ 2,:J05 " 



Making a total of - * - - 14,108 tons. 

TlieLelan 1 Iron Company, in pnrsnanceof their contract with the plaintiffs, 
immediately on the receipt of said oie couimenced the manufacture of ])lg-iron 
therefrom, as called for by their contract, and continued to manufacture and 
ship said iron, so that the quaiitity before named, of 3,421 tons and 45 J pounds, 
v-as iiianutiu.turpd and duîy delivered before the close of navigation, 18S0, and 
d «fendant accepte.! and paid for the sane; that the furnace of tbe Leland Iron 
Company was run to its f ull capacity, and there was no delay in the manufact- 
ure of iron l)y tue furnace, save an unavoidable delay of about six days by 
reason of the breaking of an elevator; and that at the tirae of tlie last'ship- 
nient there was nearly a cargo of iron ready for shipraent, which it was in- 
tended in good faitli to ship that fall, but the vessel was preveuted from get- 
ting totlie pier at Leland by reason of theunnsually early closingof navigation 
•^hat season. After the close of navigation for the season of 1880, tbe furnace 
T-ntinued the manufacture of said ore into pig-iron during the winter and 
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ensuing spring, and on the eiglith of May, 18S1, and from tliab time on 
until the second of July, 1881, sliipments vvere made in cargo lots to the 
amount of 4,653 tons and 350 pounds of iron, made from said ore so sold by 
plaintiffs to the iron company. The proof shows clearly thatthe Lehmd Iron 
Company re.iumed the shipment of pig-iron, made from this ore, in cargo lots 
as soou as possible after the opening of navigation in the spring of 1881, 
and continued such shipment until the whole lot was sliipped. It alto shows 
tliat at the time of the opening of navigation the wliole of the ore had not 
yet been nianufactured, but what remained unvvorked at the opening of nav- 
igation was manufactured and ready for sliipment as sooii as the same could 
be readily shipped from Leland in the due course of business, after the ship- 
ment of tliat on hand, at tire opening of navigation. 

In t!ie contract between plaintiffs and défendant it v^as provided "that in 
case of accident or strii es at the Leland furnace, resnlting in the stoppage of 
said furnace, then the plaintiffs are not to be held responsible for the deli very 
of pig-iron under tliis contract beyond the responsibilily of the Leland Iron 
Company to them under the contract between plaintiffs and the Leland Iron 
Company;" and the contracts between the plaintiffs and the mining com- 
panies of wliom theyhad purcliaaed the ore, and the contract of tlie plaintiffs 
with the Leland Iron Company for the sale of said ore and its manufacture 
into pig-iron, and the purchase thereof by plaintiffs from the Leland Com- 
pany, wereniadea part of the contract between the plaintiffs and défendant, 
ïlie défendant now contends that the légal construction of the contract with 
the plaintiffs requires that ail thls pig-iron was to bs manufactured duriug 
the yoar 1880, and it is upon this construction of the contract that défendant 
insists that it had the right to refuse to reoeive any iron manufactured after 
Deceraber 31, 1830. This construction is contended for by défendant mainly 
upon the last clause in the contract between the plaintiffs and tlie Leland 
Iron Company, in whicli the latter agrées to manufacture pig-iron from said 
ores, "and to shipsame in cargo lots as rapidlyas pojsible after manufactur- 
ing, dnring season of navigation, to said Rnodes & Bradley, to Chicago or 
Cleveland." 

While it is undoubtedly true that paroi évidence is not admissible 
to vary or change the terms of a written contract, it is frequently ad- 
missible for the purpose of ascertaining what was the intention of the 
parties, or the meaning which they intended to attach to the expres- 
sions used in the contract. Doijle v. Tcas, 4 Scam. 22G. The proof 
in this case shows that while the negotiations were in progress be- 
tween the plaintiffs and the défendant which resulted in the contract 
now in question, the défendant was informed that the capacity 
of the Leland Iron Company's furnace was from 20 to 25 tons per 
day. The proof also shows that at tlie time this contract was made 
this furnace had never esceeded an average product of 17|- tons per 
day during any year after it was built, which was in 18(59. The de- 
fendant was certainly chargeable with notice as to the geograpliical 
location of Leland, Michigan, where this furnace was situaled; with 
knowledge of the faet that it was upon the eastern shore or eoast of 
Lake Michigan, a short distance south of the entrance to Grand Trav- 
erse bay, and in a place comparatively diflicult of access for vessels; 
that it had no natural or artificial harbor, but depended upon piers 
built outinto the lake in an open roadstead. Knowing that this iron 
was to be manufactured at this furnace, défendant, in my estimation, 
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was cliargeàble with notice of tlie eapacity of this f arnace, or had at 
least sufficient notice to put it on inquiry, and that from this knOwn 
eapacity it was impossible for tliefurnace to manufacture 14,000 tons 
of iron ore into pig iron between the opening and the close of navi- 
gation for the year 1880. And so, also, before the furnace started iu 
the spring, but after the contract between the parties was made, the 
défendant was notified by letter from the plaintifïs that the mana- 
gers of the furnace hoped the product would be from 25 to 30 tons per 
day. The language of this letter is : "We think the furnace ought to 
make from 25 to 30 tons per day, perhaps more; cannot tell until 
she gets well under way. We make 50 tons at Bangor. TheLeland 
may come up to that, as Henry Ford, who used to be at Bangor, is at 
Leland now." To this information as to the probable product of the 
furnace, défendant took no exception, and made no objection, and the 
furnace, as the proof shows, from the timeit started until the close of 
navigation, made an average of about 22^ tons of pig-iron per day. 
After the close of navigation there was at one time a suspension of 
about two weeks for want of charcoal; and at another occasion iî 
ran for a time under check for want of a sufîScient supply of charcoal. 
The proof does not show by whose fault this suspension and delay 
occurred, but assurning that it was the fault of the Leland Company, 
it cuts so unimportant a figure in the rights of the parties, that I 
think very little conséquence should be attached to it. If there was 
some slight delay it could hâve been corporated in damages to défend- 
ant, but there is no proof that défendant sustained any damage by 
such delay, and, in my estimation, it furnished no valid reason why 
défendant should be allowed to rescind the contract. Eeading the 
contract between the plaintifïs and the Leland Iron Company in the 
light of the facts, as to where this furnace was situated and its ea- 
pacity, no sane man would bave a right to expect that this 14,000 
tons of ore would be fully manufactured into pig-iron between the 
middle of May and the thirty-first of December, 1880. The total 
product of this ore in round numbers was 8,000 tons, which, at 25 
tons per day, would take 320 fuU working days, and it could hardh' be 
expected that a run of that extent could be kept up for 320 consécu- 
tive working Aays. Allowance must be made for accidents, delays, 
and the failure of human calculation to some extent, of which busi- 
ness men making contracts for performance in the future must take 
some notice. And therefore I hold that it must bave been in the 
contemplation of tliese parties, at the time of making this contract, 
that this iron could not and would not be made by or before the end 
of the year 18S0. The words "shipped as rajjidly as possible after 
manufacture, during season of navigation," in the contract between 
plaintiffs and the Leland Company, do not, in my estimation, imply of 
themselves that the shipment was to be made during the season of 
navigation of the year 1880. But inasmuch as the Leland Iron Com- 
pany was to transport this iron in vesscl cargoes to Chicago or Cleve- 
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land, where the same was to be delivered to the plaintiffs, tliey had 
the right to suspend such transportation during ihe suspension of 
navigation, so that what was not manufaetured and shipped during 
the season of navigation of 1880 was to be manufaetured afierwards 
and shipped during the season of navigation of the next yearor years. 

This contraet between plaintiffs and défendant provided in express 
terms for delays by accidents or strikes at the Leland furnace, re- 
sulting in the stoppage of said fnrnace and at the mines, and it may 
be roadily imagined that a contraet of this magnitude might not bave 
been executed by reason of contingencies thus anticipated, evtn be- 
yoad the season of 1881. I am, therefore, of opinion that nothing 
in the contraet between the plaintiffs and the Leland Iron Company 
justifies the assumption that this iron was to be ail manufaetured 
before the first of January, 1881. The terms of the contraet between 
the plaintiffs and défendant certainlyseem to hâve eontemplated that 
ail the iron would not be manufaetured during the year of 1880. 
The provision is that the iron is to be shipped in vessel cargoes to 
the défendant at Cleveland during the season of navigation of 1880, 
and such portion of the product of said ore as is made after the close 
of navigation of 1880 is to be shipped by vessel to Cleveland on 
the opening of navigation of 1881, or as noar the opening as possi- 
ble. Certainly this langiiage is so used as to clearly convey the idea 
that the parties intended and expected that a portion of tins ore 
would not be manufaetured into pig iron during the year 1880, and 
that the manufacture of what was not made and shipped before the 
close of navigation of 1880 was to go on and be compteted, and the 
shipments made as rapidly as possible on the opening of navigadon 
for the season of 1881. The wcrds "as soon as possible," hère used, 
are équivalent in their légal effect and meaning to the words "with 
ail reasonable diligence," or "without unreasonable delay ;" and there 
is nothing in the proof in this case to show that there was any un- 
reasonable delay; and yet, as early as January 1, 1881, the défend- 
ant, by telegram to the plaintiffs, intimâtes that it wishes to know 
the amount of iron on hand manufaetured upto December 31, 1880, 
and the later communications from the défendant to the plaintiffs 
show that this information was for the purpose of enabling the de- 
fendant to take the position that it would only receivv, so much of 
sueh iron as was manufaetured up to and ineluding the said thirty- 
first day of December. 

There is nothing in the terms of the contraet whieh fixes any cer- 
tain or definite time within whieh the manufacture and deli%-ery of 
this iron is to be fuUy aceomplished. It was to be made with ail 
reasonable dispatch by the use of the means at the command of the 
parties. Neither plaintiffs nor the Leland Company were bound to 
erect a new furnace or build vessels for the purpose of this contraet. 
When the défendant notified the plaintiffs, the last of February or 
first of March, that it would receive no iron made after the first of 
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January, and in May gave notice that it would receive what was 
made up to and including December Ist, on condition of being dis- 
charged from furtber obligation under the contract, I hâve no doubt 
that a légal breach of this contract oecurred, and the plaintifïs would 
hâve the right to treat the contract as repudiated by the défendant at 
that time; and plaintiffs were under no obligation to make the tender 
which they subsequently made of the iron. The plaintiffs, however, 
by their contract with the Leland Iron Company, were bound to re- 
ceive this iron at Cleveland or Chicago, at the price fixed in their con- 
tract, and, I suppose, the plaintiffs were subjeeted to no spécial incon- 
venience or cost in making a tender of thèse cargoes, as the Leland 
Iron Company shipped them during the months of May, June, and 
July, 1881. The only légal effect of this tender, after the defend- 
ant's répudiation of the contract, it seems to me, was to keep the con- 
tract alive, so far as to enable the défendant to recède from its ré- 
pudiation and accept the iron when tendered, and, perhaps, to give 
the défendant the benefit of any advance in the price ; that is to say, 
if the défendant, after having given notice that i; would not accept 
this iron, had, when thèse cargaes were tendered it from time to time, 
seen fit to accept it, it would hâve been a good performance on botb 
sides, and hâve fully condoned the breach which was committed by 
the défendant at an earlier day, by their notice that they would not 
accept the iron. 

Def&ndant also insists thit the ore was not delivered by the plain- 
tiffs to the furnace comoany in the proportions called for by the cou- 
tract; défendant assuraing that the ores were to be mised for the 
purposes of miking this pig-iron in the proportions of the quantifies 
from the several mines, while the proof shows that there were 20 
tons less "Cleveland ore" delivered than called for by the contract; 
595 tons less "Norway," 22 tons le^s "RoUing mill," and 805 tons more 
"Stevenson" than was called for by the contract. But the proof shows 
that the quali'y of the Norway and Stevenson ores was the same; 
that tlie two mines were on the same vein, and close together, so that 
their workings ran into each other; as one witness says, the ores of 
the two mines were ideutical in qunlity and value, and thèse two 
ores cost plaintiffs the same price per ton, delivered on board vcssel 
at Escanaba. It is true that the witness Emmerton, the ehemist of 
the Joliet Iron & Steel Company, testitied that he analyzed a smgle 
sample of Stevenson ore, which showed 1)7-1000 phosphorus, and 1') 
per cent, of silica; that he also analyzed two sampies of Norway ore 
for phosphorus, one of which showud 21-1000 phosphorus, and 22|- 
per cent, silica, and the other showed 53-1000 phosphorus. The 
large amount of phospliorus stiown in this single sample of Steven- 
son ore is, in my opinion, no criterion of the average amount of phos- 
phorus in the bulk of the ore from that mine. The large différence 
in the quantity of phosphorus in the two sampies of Norway ore ex- 
amined by this witness is a sufBcient illustration of the fallacy of re- 
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lying upon the analysis of a single spécimen as a test of the average 
resuit of the wliole product of a mine. The testimony of this wit- 
nes8, therefore, does not, in my estimation, establish an appréciable 
différence between the ores of the two mines; at least, it does not 
overcome the affirmative testimony that the ores are essentially alike. 
By the contract with the Leiand Company, thèse ores were to be 
mixed as directed by plaintifïs. No évidence of any direction by 
plaintifïs or défendant as to the mixing of the ores is put into the 
case. The défendant accepted the entire quantity of ore shipped 
during the season of ISSO, without any complaint as to the quality 
of the iron, and even offered to take ail that had been made up to 
the first of January, 1881, and no objection was raised as to the 
quality of their iron. I therefore conclude that thèse slight short- 
ages in the quantifies of Cleveland and RoUing-mill ore are in no 
sensé material, and, indeed, the quantifies are as close as can usually 
be practically arrived at in the transportation by vessel cargoes of so 
large volumes of any commodity, and that the excess of Stevenson 
ore over the Norway bas in no perceptible way alïected the char- 
acter of the product of thèse masses of ores, and that thèse facts 
furnish no excuse for the breach of the contract by défendant. Un- 
doubtedly, if plaintiffs, after the notice from défendant that it would 
not accept any more iron on the contract, saw fit to proceed and 
complète the contract and tender the iron, they were bound to a 
substantial compliance with the terms of their contract. But I see 
nothing in the proof showing that they did not substantially perform 
their contract. 

Finding, as I do, from the proof in the case, that défendant has 
been guilty of a breach in its contract, the only question remaining 
is the measure of the plaintifïs' damages. This being a contract of 
sale, the obvious and natural rule of damages is the différence be- 
tween the priée which the défendant, by its contract, agreed to pay 
for this iron, and the market value of the iron at the time défendant 
refused to perform its contract. I do not think that plaintilïs can 
increase or enhance the damages by the tender of performance, after 
the notice by défendant, on or near the first of March, that it would 
not accept any more iron on the contract. This was a breach by de- 
fendant which fixed the measure of its liability. The défendant 
knew at the time this notice was given that plaintiffs had bought 
this iron from the Leiand Iron Company, were bound to accept and 
pay for it on the terms of their contract with that company, and 
knew, therefore, that plaintiffs would hâve the iron ou their hands, 
and be compelled to dispose of it on the best terms they could if the 
défendant did not accept it. 

The rights of complainant, therefore, seem to me the same, as to 
the measure of compensation, as if plaintiffs had had the iron on 
hand and ready to deliver, and had tendered a deiivery on the first 
v.l7,no.5— 2S 
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or third of Mardi. It, however, this iron had advanced in price be- 
tween the first of March and the time the plaintiff tendered it to the 
défendant, so as to make less différence between the contract priée 
and tlie market price, the différence between the market price and 
the contract price. at the time of the tender would be the measure of 
damages. But I find from the proof there "was very little différence 
in the price of Lake Superior iron between March and the first week 
in July, either in the Cleveland or Chicago markets. This ii-on was 
not a well-known brand, having a quotable market value; it was 
made on contract from certain ores, and had no established réputa- 
tion. It may hâve been said to bave been made for the défendant, 
and the défendant only, to be used in and about the defendant's bus- 
iness. The proof shows that plaintiffs did not put this iron on the 
market and attempt to sell it until about November, 1881, a,nd that 
since that time they hâve been diligently endeavoring to sefl it, but 
had up to the time of the trial only succeeded in disposing of about 
1,000 tons, in comparatively small lots, at priées averaging about $30 
per ton; but from this must be deducted expenses, such as storage, 
commissions for selling, etc. I do not consider thèse sales made by 
plaintiffs as any standard or criterion of the value of this iron in the 
spring or summer of 1881. I eonelude, however, that the prépon- 
dérance of proof justifies me in finding that this iron could not hâve 
been sold in any of the markets for pig-iron between the first of 
March and the first of August, 1881, for more than a net price of 
§27 per ton, which, deducted from the contract price of §45 per ton, 
gives the différence of §18 a ton, making a total of $82,422 as the 
différence between the market jorice of the iron and the contract price 
on the 4,579 tons; that is to say, I assume that the product of the 
14,000 tons of ore would be, in round numbers, 8,000 tons of pig 
iron. Three thousand four hundred and twenty-one tons, in round 
numbers, were delivered in the fall of 18S0, and it left 4,579 tons due 
on the contract after the opening of navigation in the spring of 1881. 
It will be remembered that there was delivered by the plaintiffs to 
the Leland rolling-mill the gross quautity of 14,168 tons, and the 
total amount of iron manufactured was 8,074; the 74 tons being man- 
ufactured, as I assume by the proof, from the excess of ore delivered 
by the plaintfff to the rolling-mill Company, which, of course, the de- 
fendant is not chargeable with. 
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United States v. Starn. 
{Dls'.rlct Court, D.New Jersey. July 24, 1S83.) 

1. Excessive Fbe in Pbxsioît Case — Indictment. 

Section 31 of theactof JlarchS, 1873, deslared — Viml, tliat no agent, aftorney, 
or other person sliouid receiveas a fee in any pcnsif)n case anj' greater compen- 
sation tlian might be allowed by tlie commissioner of pensions" not exceeding 
$25; and, secondly, prescribed thc punisliment for so doing. The firet part of 
tlie act was made section 4785 of tlieRevised titatutes, and the second part, sec- 
tion 5485. By act of June 20, 1878. congress expressly repealed Rev. St. ^ 4785, 
and liraited the fee in ail cases to $10; but left Rev. 8t. § 5485, prescribing the 
penalty, still in force. On Mardi 3, 1881, congress enaoted that the provisions of 
Rev. St. ^ 5485, shonid he applicable to any person who should violate the pro- 
visions of tlie act of June 20, 1878. Ileld, that there was no statute in force 
during the period between June 20, 1878, when Rev. St. § 4785, was repealed, 
and Jtarch 3, 1881. on which the penalty prescribed by Rev. St. J 5485, could 
operate, and an indictment charging an offense in receiving a greater fee thau 
allowed bj' the title of the Revised Statutes relating to pensions, during such 
period, could not be sustained. 

2. Pénal Statutes — Construction. 

It is a fundamental ruie in the administration of criminal law that pénal 
statutes are to be construed strietly, and that cases wlthin the like raischief are 
not to be drawii within a clause imposing a forfeiture or a penalty, unless 
the words olearly comprehend the case. 

3. SajiB — PnBLIC MiSCHIEP TO BE SnPPIÎESSED. 

In construing a statute the court should look at the publie mischiefs whicn 
are sought to be supprcs=ed, as well as the obvions object and intent of the lég- 
islature in enaoting it ; and in doubtful ca?es thèse liave great influence on the 
judgmentinarrivingat itsmeaning; but wherethelaw-makingpowerdistinctly 
States its design, no place is left for construction. 

Motion to Quash Indictment. 

A. Q. Keashey, U. S. Dist. Atty., for the United States. 

S. H. Orey and Thos. B. Hariied, for défendant. 

Nnrox, J. The défendant is indicted under section 5485 of the Ee- 
vised Statutes. The first count of the indictment charges that, being 
the agent of one Benjamin Barnes in procuring his pension, he de- 
mandedand received from the said Benjamin a compensation for his 
services, in prosecuting said claim, greater than was proyided in the 
title of the Eevised Statutes of the United States pertaining to pen- 
sions. The motion is to quash the said count, on the ground that when 
the alleged offense was committed, to-wit, on May 1, 1880, there was 
no provision in the title of the Eevised Statutes pertaining to pensions, 
limiting tfae fee wbich an agent or attorney might lawfully demand 
and receive for his services in a pension case. 

On the thiiHÎ of March, 1873, the congress of the United States 
passed an act to revise, consolidate, and amend the laws relating to 
peosians. 17 St. at Large, 566. By the thirty-first section it was 
enacted in substance : (1) That no agent or attorney, or other per- 
son, instrumental in prosecuting any claim for pension, shalL demand 
or receive any other compensation for his services, in prosecuting a 
claim for pension, than such as the commissioner of pensions shall 
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direct to bepaid to him, notexceeding $25; (2) that any such person 
■who shall directly or indirectly contract for, demand, or receive any 
greater compensation for his services than is hereinbefore provided, 
or vrho shall wrongfully withhold from a pensioner tlie uhole or any 
part of tiie pension allowed and due such pensioner, shall be deenied 
guilty of a high misdemeanor, and, upon conviction thereof, shall, for 
every such offense, be fined not exceeding §500, or imprisoned at 
liard labor not exceeding two years, or both, at the discrétion of tbe 
court; (3) and if any guardian, having the charge and custody of the 
pension of his ward, shall embezzle the same, or fraudulently cou- 
vert it to his own use, he shall be punished by fine not exceeding 
$2,000, or imprisonment at hard labor for a term not exceeding five 
years, or both, at the discrétion of the court. When tbe commis- 
sioners appointed to revise and consolidate the statute laws of the 
United States (see 14 St. 74) came to tliis section they thought 
proper to subdivide it into three sections, and to place them in dif- 
férent parts of the Eevision. The first part thereof appears under 
the title pertaining to pensions, and is section 4785 of the Eevised 
Statutes. The second division was set in the sixth chapter of the 
tiue reiating to crimes, and is section 5485; and the third is printed 
under both thèse titles, being numbered in the ono, section 4783, and 
in the other, section 5486. 

The commissioners were authorized, in the second section of the 
law appointing them, in the performance of their duties, to make 
such altérations as they deemed uecessary to amend the imperfections 
of the original text. They hence inserted in section 5485, in lieu 
of the words of the former law, "than is hereinbefore provided," 
the phrase, "than is provided in the title pertaining to pensions;" 
referring, doubtless, to section 4785. 

The law thus stood until June 20, 1878, when a new act was passed, 
entitled "An act reiating to claim agents and attorneys in pension 
cases," (20 St. 243,) by the provisions of which it was made unlaw- 
ful for any one to demand or receive for his services in a pension 
case a greater sum than $10; the second section expressly re- 
pealing section 47b5 of the Eevised Statutes. This enactment and 
repeal, upon its face, seems to bave rendered it unlawful, under the 
provisions of tbe Statutes at Large, to demand or receive more than 
$10 for services in procuring a pension; to hâve removed ail limits 
to charges in such cases from the sections of the title pertaining to 
pensions; and to bave left standing a penalty for the violation of a 
section which was no longer in force. On Mardi 3, 1881, (1 Supp. 
Eev. St. ti02,) the congress enacted that "the provisions of section 
5485 of the Kevised Statutes shall be applicable to any person who 
shall violate the provisions of an act entitled 'An act reiating to 
claim agents and attorneys in pension cases,' approved June 20, 
1878." The otîense charged in the indictment is conceded to bave 
been committed, if at ail, on the first of May, 1880, — a period of time 
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between the repeal of section 4785 and the passage oî the last-re- 
cited law, which was intended to make the provisions of section 5485 
applicable to the act of June 20, 1878. 

Was there any statute then in force on which the penalty of sec- 
tion 5485 could operate ? The question is not without diflSculty, and 
is one respecting which able judges hâve differed. It was before the 
circiiit judge of the sixth circuit (Baxtek) in the case of U. S. v. Ma- 
sim, 8 FisD. Eep. 412, who held that the only provision in the title of 
the Eevised Statutes pertaining to pensions, limiting the fee which 
miglit be lawfully demanded or received for the prosecution of a 
pension daim, was found in section 4785, and that said section hav- 
ing been repealed by thp act of June 20, 1878, no indictment under 
section 5485 forrecoiving agreater compensation than is providod for 
in tlie title pertaining to pensions could be maintained. ïhe lite judge 
of the district court of the United States for the district of Indiana, 
(Gbeshaji,) in a subséquent case, (U.S. v. Dowdell, S Fed. Eep. 881,) 
after considering the opinion of Judge Baxteb, reaclied a différent 
conclusion, and, on a motion to quash, held that the provisions of 
section 5485 of the Eevised Statutes were applicable to violations of 
the act of June 20, IblS. The question arose before me on the trial of 
the indictment of U. S. v. Hewitt, (11 Fed. Eep. 243.) where I was 
reqiiested to charge the jury that the first count was bad beeause 
the alieged offense was shown to hâve been committed between June 
20, 1878, and December 3, 1881. Not being able, in the hurry of the 
trial, to give the point more than a cursory examination, and con- 
ceiving, from the facts of the caso, that the substantial ends of justice 
wonld be subserved by allowing the jury to pass only upon the sub- 
séquent counts of the indictment, I directed them to give the défend- 
ant the beneht of a doubt which was entertained respecting its valid- 
ity; to disregard the count, and render their verdict only upon the 
other counts. A careful examination of the opinions of the learned 
judiçes, Eaxteb and Gbesham, plainly reveals why they differed in 
their conclusions. It is quite clear that the acts and intentions of 
cungress were not the same. The former judge simply considered 
what congress did, and the latter what it intended to do. How far the 
court is allowed to control acts of congress by its apparent intents is 
the djlicate inquiry which I am now called upon to make aud deci( e. 

It is a fundamental rule in the administration of criminal law that 
pénal statutes are to be construed strictly, and that cases within the 
like mischief are not to be drawn within a clause imposing a forfaiture 
or a penaltj', unless the words clearly comprehend the case. The 
Sclumner Harriet, 1 Story, 255. In construing a statute we ought un- 
doubtedly to look at the public mischiefs which are sought to be sup- 
pressed, ,as well as the obvions object and intent of the législature in 
euîictitig il ; and in doubtful cases thèse bava great influence on the 
jiiilgment in arriving at its meaning. But where the law-making 
poiver distinctly stutes its design, no place is left for construction. 
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Congre'ss unèquivocally dèclàred that certain penalties should be in- 
flicted upon a class of persons ^ho violated the provisions of a section in 
the title of the Eevised Statutes pertainingto pensions. It afterwards 
repealed the section to which référence was made, but left the penalties 
standing, and enacted a new law, without making them applicable to 
its provisions. I am asked to judicially supply the omission, and to 
do what cougress omitted to do untilJune 20, 1881, on the ground 
that it was noi the législative intention to hâve no law upon the stat- 
ute-book to which thèse penalties might be applied. I fear this 
would be judicial législation, and I reply to the request in the apt 
■words of the late Oudge Baliaed, in the case of U. S. v. Marks, 2 
Abb. (U. S.) 540: 

"I hâve no ineans of ascertaining the intention of congress except from 
what tliey hâve said. I hâve no right, upon any conjectures of policy which 
I may enteitain, to supply an intention which cannot be derived from the 
language employed. I am obliged to talce tlie statute just as it is written, 
and to adopt tliat construction wliich its language plainly imports. I cannot 
stretch it to cases obviously not embraced by its terms, because such cases 
seem to me to be included in the policy." 

The motion to quash is sustained. 



United States v. Gaylord. 
{Circuit Court, 8. D. Illinois. July, 1S83.) 

1. Postal Laws — Rev. St. § 3893 — JIailtnq Obscène Book or Writing. 

Section 3893 of the Kevised Statutes of the United States, as araended by the 
act of July 12, 187B, déclares that every obscène, Icwd, or lascivious book, pam- 
phlet, picture, paper, writing, print, or other publication, of an indécent cliar- 
acter, shall be non-mailable matter, andshall not beconveyedin the mails, nor 
delivered from any post-office, nor by any letter-carrier, and that any person 
who shall knowingly deposit, or cause to be deposited, for mailing or deUvery, 
anything therein declared to i)e non-mailable matter, shall be subject to fine or 
imprisoument, orboth. 

2. SAME — IXDICT.MEXT. 

The ind'-Ctment alleged that the défendant did unlawîully and knowingly 
deposit in a post-ofiîce, for mailing and delivery, (naraing the time,) a certain 
obsccne, lewd, and lascivious writing, purporting to be a letter, and inclosed 
in a .'etter-envelope, addressed to a fcraale person at another post-office, (the 
post-offices and persons beingnamcd,) the said writing being so obscène itcould 
not be set forlh in the indictment. Held, that the writing described in the in- 
dictment was within the terms of the statute, and was non-mailable matter. 

Motion to Quash Indictment. 

Mr. ConnoUy, Dist. Atty., for the United States. 

Palmers, Robiiison <£ Shutt, for défendant. 

Drummond, J. At the last January term of the district court the 
défendant was indicted for a violation of section 3893 of the Eevised 
Statutes, as amended by the act of July 12, 1876. A motion was 
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made bj tlie défendant to quash the indictment, which was overruled; 
a:jd, being armigned before the court, he pleaded guilty; whereupon 
a motion was made in arrest of sentence, which, being deuied by the 
court, the défendant was sentenced to imprisonment in one of the 
penitentiaries of the state. The défendant now makes an application 
to this court for a writ of error under the act of 1879. 

There can be no doubt that it is a proper case for a writ of error to 
issue; but, by agreement between the counsel of the parties, the only 
question in controversy bas been submitted to the court, and it is un- 
derstood that, if the court shall be of opinion that the order of the dis- 
trict court as to the sufficiency of the indictment was correct, the writ of 
error need not issue, but otherwise that it may issue, and the necessary 
order be made for another trial of the case, or for the discharge of the 
défendant from imprisonment upon the ground that he had been 
wrongfully convicted. ïhe indictment contains three counts. There is 
an allégation that the défendant did unlawf uUy and knowingly deposit, 
(stating the time,) for mailing and delivering in the post-office, 
(naming it,) a certain obscène, lewd, and lascivious writing addressed 
to a female person, (naming her,) at a certain other post-office, 
(naming it.) In ail the counts what was thus deposited and ad- 
dressed is described as "an obscène, lewd, and lascivious writing, 
purporting to be a letter, * * * and which said writing was then 
and there inclosed in a letter envelope." 

The only objection taken to the indictment on the motion to quash, 
and also in arrest of the sentence of the court, was that what is thus 
described is not named in the statute, and does not corne within the 
terms of the law as non-mailable matter. The language of the stat- 
ute is: "Every obscène, lewd, or lascivious book, pamphlet, picture, 
paper, writing, print, or other publication of an indécent character is 
hereby declared to be non-mailable matter, * * * g^j ghall not 
be conveyed in the mails, nor delivered from any post-office, nor by 
any letter-carrier." And the statute adds that every person who shall 
knowingly deposit, or cause to be deposited, for mailing or delivery, 
anything thus declared to be non-mailable matter, shall be deemed 
guilty of a misdemeanor, and subject to a fine or imprisonment, or 
both. 

Is the offense described in the indictment within any one of the 
terms named in the statute ; in other words, was it a book, pamphlet, 
picture, paper, writing, print, or other publication of an indécent 
character. The indictment states that the writing, purporting to be 
a letter, was so obscène in its character that the contents could not be 
set forth in the indictment. The only question, consequently, is 
whether it comes within the meaning of the statute. 

The principal argument by the défendant is that, in the part of the 
section to which we must look for a description of the offense described 
in the indictment, the word "letter" is not used, and it is insisted that 
what was put in the post-office by the défendant was a letter; and as, in 
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anotlier part of the section, the word "letter" is named, in speaking of 
what sball not be put upon the envelope of a letter, congress could not 
hâve intended by the language used to prevent an obscène letter from 
being carried in the mail. The word "writing," now in the statute, 
was placed there by the amendment of 1876, not being in the pre- 
vious statutes upon the subject. The statute had previously declared 
non-mailable, any obscène, lewd, or lascivious book, pamphlet, piet- 
ure, print, or other publication of an indécent character, and any let- 
ter upon the envelope of which, or postal card upon which, indécent 
or scurrilous epithets were written or printed. The indictment de- 
scribes it as a writing, purporting to be a letter, and perhaps it is a fair 
inference from the language used that it comes within the ordinary 
description of a letter, which we understand to be somethiug written 
or printed, as a communication or an epistle, and sent by one person 
to anotlier, with the addressof the person towhom it is sent thereon. 
The indictment does not state that the letter was sealed, and that was 
not necessary in order to constitute it a letter. That is just as much 
a letter, if written and sent in an envelope from one person to another 
unsealed, as if sealed. It is a matter of daily observation that in 
our large cities letters are constantly posted without being sealed. 
They are still letters. 

It is claimed on the part of the défense that this must hâve been 
"a publication," because the language of the statute is, "or other 
publications;" so that, whether a book, pamphlet, picture, paper, 
■writing, or print, in order to be within the meaning of the statute, it 
must be published; and it would foUow, if a person should make an 
obscène picture on a pièce of paper and send it in a letter through 
the mail to another person, no one knowing anything about the pict- 
ure but the person making it and the person to whom it was ad- 
dressed, that would not be within the meaning of the statute, not be- 
ing "published." When we speak of a book, perhaps the ordinary 
understanding of that word would be that it was something published; 
and yet a book may be written or printed witliout publication; and 
pamphlets are often printed and not published. Indécent and ob- 
scfne pictures are very frequently circulated privately, so tliat it 
might be doubtful whether they could in such case be considered as 
nublished. 

On the assumption that when congress inserted, by the amend- 
ment of 1876, the word "writing" in the statute it was intended that 
it should be a publication and be so limited, it is difficult to under- 
stand what would be a writing in that view of the subject. As has 
been said, a book or pamphlet is not necessarily something pub- 
lished, and a mère writing, as such, may be said never to be pub- 
lished. It certainly would be difiicult to distinctly define what is a 
public writing. Slanderous words spoken by one person to another 
are, in a sensé, published. Libelous matter put in a letter and sant 
by one peison to another and received, is also, in a certain seuse, 
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puLIisîied ; and so if this necessarily means a writing published, if 
lient by one person to another and received through the post-office, 
it niciy be said to become public. 

If the book, pamphlet, pieture, paper, or writing referred to in the 
section, as amended, must necessarily be a publication, this last word 
qualifies ail the other words, the resuit of which would be that the 
clause would read, "every obscène, lewd, or lascivious, * * * 
other publication of an indécent character," which would render the 
last additional words superfluous. 

"Paper" is a word of very extensive meaning. It may comprehend 
anything that bas on it what is obscence, lewd, or lascivious. 

A letter is certainly a writing. If addressed by one person to an- 
other, while we may call it a letter, it is also a writing, whether the 
characters are made with a pen, or by type, or in any other similar 
manner. A very common practice in writing letters at the présent 
day is the use of the "type-writer," as it is termed. That would cei"- 
tainly be a writing, although the letters and words are marked by a 
machine upon the paper; and so if the words were printed with a 
pen, instead of being made in a running or flowing hand. The mère 
fact that they were not written with a pen and ink of the ordinary 
kind would not prevent it from being a letter; neither would any of 
thèse forms prevent it from being a writing, within the meaning of 
the statute. 

It is claimed in the argument that the word "writing" cannot mean 
letter, because the latter word is used in the same section in which is 
declared non-mailable, "every letter upon the envelope of which, or 
postal card upon which, indécent, lewd, obscène, or lascivious delinea- 
tions, epithets, terms, or langnage may be written or printed." Now, 
if in construing this part of the statute we are limited to the tech- 
nieal meaning of the word "letter," then, if a person should inclose 
in an envelope addressed to another a harmless pieture, or even the 
"sermon on the mount," or should inclose nothing in the envelope, 
and cover it with obscène pictures or language, and deposit it in the 
post-office to be transported in the mail, he would not be guilty of a 
violation of this clause of the statute, because it would not be a letter 
inclosed in an envelope; and yet it would be difficult to state why 
that is not within the meaning and intent of the law, and so would 
subject the person to the penalty thereby imposed. Suppose a letter 
is written, and it is not inclosed in any envelope, but is folded up and 
addressed on the very paper upon which the letter is written, as was 
generally the case many years ago, when postage on a single letter 
was 25 cents; now, in the case supposed, there is no envelope, such 
as that literally described in the statute, but if the writer or any one 
else should cover the outside of that letter, thus written and folded, 
with obscène pictures or language, and deposit it in the post-office 
to be carried in the mail, would any one prétend that was not a viola- 
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tion of tlie statute, simply because it was riot a letter inclosed liter- 
ally within an envelope? Wouid not tlie letter itself constitiite an 
envelope ? 

Àgain, the fact that the thingdescribed may be sealed up and sub- 
joct to letter postage does not prevent it from coming within the 
terms of the statute. An obscène book may be sealed up, the wrap- 
per in which it is inclosed may be sealed, and it may be subject to 
letter postage: that does not prevent it from being non-mailable 
matter. The statute does not discriminate between what is sealed 
and unsealed, for in whatever way it may be sent, if obscène, it is 
non-mailable. If an obscène writing, purporting to be a letter, is 
deposited in a post-office in an envelope unsealed, if that is non-mail- 
able matter it does not become mailable simply by sealing it, and 
thereby preventing the employés of the post-office from examining 
what it is. Suppose an obscène published, printed pamphlet or 
picture is inclosed in an envelope, sealed, posted.mailed, and subject 
to letter postage and prepaid; — is that a letter within the meaning of 
that part of the section which déclares upon the envelope of which 
there shall not be any indécent, lewd, obscène delineations, epithets, 
terms, or language written or printed ? If we are to "stick in the bark" 
in relation to every word used in the statute, then that would not be a 
letter and within its terms. If, upon the sealed envelope of a pam- 
phlet or picture, there should be what the statute says shall not be 
upon the envelope of a letter, — if that is to be the construction of the 
statute, — it makes no différence what obscène language or delinea- 
tions may be put upon the envelope of the pamphlet or picture thus 
deseribed, because it is sealed up and subject to letter postage, and 
because it is not a letter such as is deseribed in the statute, nor is it 
a postal card. According to the construction claimed by the coun- 
sel of the défendant in this case, the post-office authorities would be 
obliged to send through the mail books, pamphlets, pictures, papers, 
writings, and prints which had been published, and which were in- 
closed in sealed envelopes, and upon which last there were words or 
pictures contrary to the terms of the statute as to letters and postal 
cards. It is not possible that this distinction can be maintained. 

In carrying out the object had in view as desciibed in the statute, 
it may be admitted that the post-office authorities hâve not the right, of 
their own motion, to break open any packages sealed up and subject 
to letter postage. The suprême court of the United States says, in 
Ex parte Jackson, Q&\J. S. 127: 

" Wliile régulations exohidhig matter from the mail cannot be euforeed in 
a way which would require or permit an examination into letters or sealed 
packages subject to letter postage withont warrant issued upon oath or affir- 
mation in the search for prohibited matter, they may be enforced upon com- 
pétent évidence of their violation obtîUned in other wa3's, as from the parties 
receiving the letters or packages, ot from agents depositing thara in the post- 
office, or others cogniz;mt of the facts; and as to objectional printed mat- 
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1er, which is open to examination, the régulations may be enforced in a sim- 
ilar way \>y the iiiiposition of penalties for their violation tluough the courts, 
and, in some cases, by the direct action of thé officers bt the postal service. 
In many instances those officers can aet upon their own inspection, and, 
froni the nature of the case, raust act withont other proof, as where the post- 
age is not prepaid, or where there is an excess of weight over the amount 
prescribed, or where the object is exposed and shows unmistakably that it is 
prohibited, as in the case of an obscène picture or print. In such cases no 
difficulty arises, and no principle is violated in exclnding the prohibited arti- 
cles or refusing to forward tliem. The évidence respecting them is seen by 
every one, and is, in its nature, conclusive." 

S. G. 14 Blatchf. G. G. 245 ; and see V. S. v. Footc, 13 Blatchf. 
G. G. 418. 

In order to arrive at the true meaning of some of the words in 
one part of the section, it is proper to examine différent words in 
another part, so that wo can see the resuit which would follow from 
the same narrow construction of that part of the section in contro- 
versy hère, :f applied to other parts of the same section, andtherefore 
it is that we hâve cited from other parts of the section and used the 
illustrations mentioned. It is true that a criminal or pénal statute 
shouM receive a strict construction; but it must bea reasonable con- 
struction, in reaching which must be considered the object the lég- 
islature had in view in the words used. Hère it is mauifest that con- 
gress intended to purge the mails, to prevent anything of the character 
described from being deposited in a post-office for mailing or delivery, 
or to be carried in the mails, and it would seeru immaterial wliether 
the thing prohibited is inside or outside of an envelope, and it would 
therefore appear to be unreasonable to hold that congress intended 
not to allow a décent writing to be put in an obscène envelope, but 
at the same time to permit an obscène writing to be put in a décent 
envelope. Each would clearly appear to be within the meaning of 
congress, and the very thing which the statute intended to prevent. 

I bave examined the case of U. S. v. Williama, 3 Fed. Rep. 484, 
in which it is stated, at the close of the opinion of the commissioner, 
that the case was not given to the grand jury, from whicah, perhaps, 
the inference is that it was not so given for the reasons stated; and 
also the case of U. S. v. Lofiis, 12 Fed. Eep. 671, where a différent 
view is taken of the statute from that now expressed; but I thmk the 
construction given to the statute in each of those cases is too narrow, 
and, if sustained, would tend in a great measure to prevent the ob- 
ject which congress had in view in the amendment of 1876. 

It follows, from what bas been said, that I am of the opinion the 
conviction in this case was right ; and the défendant having admitted 
the allégations of the indictment to be true; that the language used 
in the indictment brings the case within the statute. As there bas 
been a différent view tahen of the statute from that bere given, this 
opinion bas been submitted to Mr. Justice H.vrlan, and he concurs 
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■with me in the conclusion that the writing described in the indict- 
ment cornes within the terms of the statate, and that it was nun- 
mailable matter. 



United States v. Hanovek.. 
{S. B. OMo. August, 1883.) 

This case was submittedseveral weeks ago. One of the questions învolved 
preseiited niuch difflculty, which was increased by theconflict in the décisions 
tliereon. After I had examined the matter vvitli mueh care, I learned that 
the question was bel'ore Judge Drummond on error. I hâve had the benelil 
of the able biiefs of counsel in that case, and being advised by Judge DitUM- 
MOND tliat lie would shortly announce his décision, I tliought it best to hold 
this case until that tiine. Ilaving received his opinion^ a few days ago, I iun 
now ready to dispose of this case. 

ïhe défendant is charged with depositing in the Cincinnati post-offlce, for 
mailing and delivery, an obscène, lewd, and lascivious writing, to-wit, a let- 
ter, addressed toone Mrs. Kate Wallîer, in saidcity, whicli said writing was o£ 
an indécent character. The prosecution is brought under section 3893, llev. 
St., as araended by the act of July 12, 1876, wliich provides that "every oti- 
scene, lewd, or lascivious book, pamphlet, picture, paper, writing, print, or 
other publication of an indécent character, * * * is hereby declared to 
benon-mailable matter, * * * and aperson who sliall knowingly deposit, 
* * * for mailing or delivery, anything declared by this section to be nou- 
mailable matter," shall be pnnished, etc. Testimoiiy was Introduced by the 
government showing that tlie défendant wrote and deposited the letter as 
charged. It also appeared that the letter was inclosed in a sealed envelnpe. 
Upon the conclusion of the government's testiinony in chief, counsel for de- 
fendant moved for the discharge of the acoused, and upoii that motion flnaliy 
submitted tlie case. 

Counsel urged that the motion should be granted: 

(1) Because tlie letter is not obscène, lewd, lascivious, or of an indécent 
character. While it may be that ail the words used in the letter, taken by 
themselves, would be enlirely harmle.ss, yet viewed as a whoie the letter is 
grossly lascivious and indécent. The words should not be passed upon sepa- 
rately, but in the connection and association in which the défendant has 
placed tliem. And without going into the matter more f uUy, it is sufflcient 
to say that I am satisfied this objection is not well taken. 

(2) Because the statute does not embrace a sealed letter. It is insisted that 
a comparisonof the présent withcognate provisions of tlie statute, sliows that 
congiess did not intend to exercise any censorship over the contents o| sealed 
letters; tlmt congiess meant to protect the post-olïïce employés and others in 
whose hands indécent articles niight come, rather tlian the person to whom 
the prohibited articles might be sent, and that to come within tlie statute the 
article must be a "publication." 

Tndge Deady, in II. S. v. Lcftis, 12 Fed. Bep. 671, and 17. S. Com'r Hili-, 
in U. S. v. Williams, 3 Fed. Rep. 484, had held. snbstantially, that such was 
the correct construction of the statute. Opposed to that view was the décision 
of ,1 udge Samuel H. Tkeat, of the southern district of Illinois, in U. S. v. 
Gaylord, notes of his oral opinion having been furnished me. Thus stood 
the décisions when this case was submitted. At flrst I was strougly inclined 

1 u. s. T. Gaylord, ante,i23. 
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to the former view and to discharge the prisoner; but a fuller examination 
has satistied me that sucli is noc tlie true construction of tlie statute. Some 
of thie reasons inay be briefly stated. 

I tliinlc congress designed to prevent the use of the mail for carrying ob- 
scène matter, ;t wliatever form it might be, and thus iticidentally to protect 
the receiver of aletter; that it intended more than uierely preventing such ma- 
terial going into the mail exposf^d to tlie view of tiiose into whose hands the 
packages might pass. As was said by Judge Benediot ia U. 8. v. Foote, 13 
Blatchf. 418, 420, — a prosecutioii under the clause of section 3893, punishing 
thesending of articles to prevent conception, etc., — "ïlie objectof the statute 
is not to protect the morals of post-office employés, but to prevent tlie mails of 
the United States from being the effectuai aid of persons engaged in a nefa- 
rious business, by being used to distribute their obscène wares. ïo exclude 
from the statute ail letters vvhich, to the outward apoearauce, are harmless, 
would destroy its eilicacy, for everything then vp^ould take the form of a sealed 
letter. It is not the form in whicli tlie matter is mailed, but the character of 
the matter itself, whioh fixes thn crirainality of the act." 

The statute upon the subject of obscène matter, prior to the amcndment of 
1876, included only "books, pamphiets, pictures, papers, prints, or other pub- 
lications," but by the amendment " writinu" was added to the enumeration. 
Tliat is a very comprehensive terra. A written letter is certaiuly a writing. 
See Webst. Dict. "Letter," "Writing." Congress undoubtedly had a purpose 
in makiiig the amendaient. Can it be that it was inteuded to apply only to 
the limited instances in which writings are sent throiigh the mails unsealed, 
or only to such writings as are not, in any sensé of the term, letters? I tljink 
not. 

It can hardly be questioned that a "book, pamphlet, picture, paper, or 
prlnt" would still be unmailable, although inclosed in a sealed package. In 
U. S. V. Foote, supra, a sealed letter was lield to be within the clause of sec- 
tion 3893, p'ohibiling the mailing of articles to prevent conception, etc. In 
lie Jackson, 14 Blatchf. 245, Judge Blatchfoed held that section 8894, 
punishing the use of the mails for transmitting letters or circulars concern- 
ing lotteries, embraced a sealed letter relating therelo. AVhy should a " writ- 
ing " be taken out of tlie statute merely by sealing the envelope? 

To give the elïect claimed to the phrase "or otiier publication," is to take 
away, by gênerai words, that which is given in particuîar. That is opposed 
to a recognized canon of statutory construction. "It is a rule of right reason 
that gênerai words inay be qualified by particuîar clauses of a statute, but 
that, on the other hand, a tliing which is given in particuîar, shall not be 
taken away by gênerai words." Sedgw. St. & Const. Law, 423. But be- 
yond this, grant that there must be a "publication" of the article, yet the 
sending of a letter to the person to whom it is addressed, altliough in a sealed 
envelope, is a publication. "Every communication of language, by one to 
another, is a publication." Townsh. Sland. & Lib. (3d Ed.) p. 146, § 95. 
And the sending of slanderous matter merely to the person slandered, is a 
publication within the law of crlminal libel. 3 Greenl. Ev. p. 183, § 169. 

Tlie security of private correspondence is in no way endangered by this 
construction of the statute. No right of search is possessed by the postal 
authorities, except by obtaining the proper warrant. Ex parte Jackson, 96 
U. S. 727. But persons outraged by being niade the récipients of the obscen- 
ity some miscreant has sent thera, should be able to effectually puuish any one 
nsîng the mails for such purpose. 

Undoubtedly the défendant is entitled to the benefit of doubt as to the 
proper construction of the statute. But courts are not established to seek out 
some loop-hole through which criminals may escape. If the language used 
by the législature fairly includes the evil complained of, it should be so con- 
strued. 
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But I will not exteiid this fuvtlisr. The learned and elaborale opinion of 
Judge DiitTMMOND (concurredin by Justice Haklan) affinning tlie judgment 
in U. (S. V. Oaylord, supra, (see Clii. Leg. News, Aug. 11, 1883, p. 392,) fuUy 
sustainstlie conclusion I liave reaclied, . 

Tlie défendant will be lield to answer to tbe grand jur^ 

J. C. Harper, ,,U. S. Com'r. 



Congress bas powor, under tbe constitution, to provide wbat sball be mail- 
able matter, and to prescribe punishraent for mailing probibited niatter.^ It 
is not necessary tbat an indictraent under section 'àSQ'i, in respect to a book, 
sliould set fortb in hœc verba tbe alleged obscène bool-c, or tbe alleged obscène 
passages in it, if tbe indictraent state tbat sucli book is so indécent tbat it 
■>vould be offensive to tbe court, and improper to be placed on its records, and 
tbat, tberefore, tbe same is not set fortb in the indictraent, and if tbe book is 
suûiciently identified to apprise tbe défendant wbat book is intended.^ An 
indictraent for introducing obscène pictures into a school need not particu- 
larly describe tbe pictures.^ An indictraent for depositing for mailing a no- 
tice of wliere an article for the prévention of conception may be obtained 
sliould set out tbe notice, unless.it cannot be copied without great inconven- 
ience, or is so obscène as to be unfit to go upon tbe public records.* Where 
there is any reason for a failure to set out tbe notice, apparent upon the face 
of the papers or indictraent, the court will consider it.^ But wbere tbere bas 
been a failure, without excuse, to set out tbe instrument in tbe indictraent, 
it will not be admissible in évidence.^ An indictraent tbat sets out tbe ob- 
scène publication according to its purport and etîect, and not in hœo verba, is 
fatally détective." Tbe court of appeal of England, in tbe celebrated Brad- 
laur/li and Besant Case, lield tbat in an indictraent at conimon law for pub- 
lishing an obscène book, wliere tbere was no reason alleged in tbe indictraent 
for omitting to set it out, tbat it is not sufficient to describe tbe book by its 
title.' U. S. V. Bennett^ passes upon a variety of questions of practice under 
section 3893, Eev. St. 

Tbe test of obscenity is wbether tbe tendency of the matter is to déprave 
and corrupt tbe morals of tbose into whose hands a publication of tbat sort 
may fall.i» The terra "indécent" in section 3893, in connection witb tbe of- 
fense detined in said section, taken with tbe history of tbe législation upon 
tbe subject, means iinniodest, impure; and language wliicli is coarse, or un- 
becoming, or even profane, is not within tbe inhibition of tbe aet." 

Tlie act of July 12, 1876, iu respect to mailing matter giving notice as to 
tbe prévention of conception, etc., construed, and held not tô extend to a 
sealed letter written by the défendant to a person wbo had no existence, in 
answer to a decoy letter by a détective, and whicb on its face gives no infor- 
mation of tbe probibited cbaracter.^^ Knowingly depositing in tlie mail, by 
the publisher, a newspaper containing a quack médical advertiseraent giving 
information bon- and where articles for tbe production of abortion and pré- 
vention of conception could be obtained, held, to be a violation of section 
3893.13 *..* . 

lEx piivte J;\ck«on,97U. s. 727; u. s. V. lien- 8 Ernillnnyh v. The Qneen, L. E 3Q B. Div. 

liett, ISBlatchf. 3:3s. C07. See, iilso, Knowles V. State, 3 D ly, 103; 

2U.S. T. Beniiett, 16BIatchf. 33?. State v. Hanson, 23 Tex. 232; People T. HoUea- 

SState V. Peiiningtoii, 5 Lea, (Tenn.) 505. See, lieck. 62 How. Pr. SIB. 

.also. Corn. V. Holmes, 17 .Mass. 336; Corn. v. 9 16 Blatchr. 333. 

Sharpless. 2 Serg. S; R. 91 ; People v. Girardin. 1 lou. S. v. Bennett, 16 Bliitclif. 3;33. 

Slich. 91; S!ate v. Brown, 1 Williams, (Vt.) 0l9. IIU. S. v. Smith, U Fed. Rep. CC3. 

4U.S. V. Kaltmeyer, 16 Fed. Rep. 760. 12U. S. v. Whiltier, 5 DUl. 3.5. Also see ?««« 

^'*^- _. ._^ of Jurtiïe McCkary iipon this question in U.S. 

. ^'iJ- V. Kaltmeyer, 16 Fed. Bep. 760. ■ . 

îCom, ï.Tailiox, ICusV. CG. 13U. s. T. Kelly, 3Sawy.i66. 
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IVES V. Saegent. 
(Circuit Oourt, D. Oontiecticut. July 23, 1SS3.) 

1. Patents for Inventions — Rbissub Invalid. 

Reissued letters patent dated October 18, 1881, granted to Hobart B. Ives, as 
assignée of Frank Davis, for an improvement in door-bolts, lield invalid liyrea- 
son of the lâches of the plaintift' in not proraptly applying to the patent-office 
to remedy the error claimed to hâve been made in tiie original application for 
the patent. 

2. Bamb— Lâches, when Rendek Reissue Invalid. 

The right to hâve a mistake in a patent corrected when the mistake is plain 
and forthwith discernible, and improperly narrows the claim, raust be speedily 
exercised, and such right will necessarily be abandoned and lost by imreasonable 
delay. It is not merely a question as to what information respecting their 
rights parties actually obtain, but as to what information they might hâve ob- 
tained had they used the means and opportunities at their coiamaud. 

In Equity. 

Henry T. Blake, for plaintiff. 

John S. Beach, for défendant. 

Shipman, J. This is a bill in equity to restrain the défendant 
from the alleged infringement of reissued letters patent, dated Oc- 
tober 18, 1S81, to the plaintiff, as assignée of Frank Davis, for an 
Improvement in door-bolts. The original patent was granted to 
Davis, as inventer, on April 9, 1878, and the application for a re- 
issue was filed April 1, 1881. The spécification of the reissue says 
that the invention consisted "in combining a cylindrical outer case 
with an inner case, constructed and recessed as hereinafter described, 
Baid cases combining to inclose the operating mechanism, and to 
form a fulcïum and guide therefor; in combining with said cases a 
boit, pitman, and crank; and in a pitman or connecting-rod perform- 
ing the functions of both pitman and spring, as the above aj-e here- 
inafter more fully set forth and claimed." The pitman, which per- 
formed the functions of both pitman and spring, was, in fact, the 
essence of tbe invention, and is claimed alone, and in combination 
with the boit and crank to hold the boit, in the third and fourth 
claims of the reissue as foUows : 

" (3) The combination of the boit, c, provided with the lug, c, pitman, E, op- 
erating as a pitman aud spring, and crank, D, to hold tlie boit, substantially 
as set forth. (4) In a cylindrical door-bolt, the pitman, E, ananged and 
adapted to operale as a pitman and spring, substantially as set forth." 

In the original spécification the' patentée was made to say that bis 
invention consisted "chiefly in combining a cylindrical outer casing, 
constructed and recessed as hereinafter described, said casings com- 
bining to inclose the operating mechanism, and to form a fulcrum 
and guide therefor; and in combining with saidcasings a boit, pit- 
man, and hub, so constructed and arianged as to operate in the same 
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•without pîvot pins or any additional devices, ail as hereinafter more 
fully described and claimed." 

The second of the three claims of îhe original pa'^ent, and the only 
one which mentioned the pitman, was as foUows : 

« (2) The combination of casing, A, îiaving opposite holes, a, a, ■with înner 
casing, B, having transveise groove, 6^ and slot, W, flat hub, D, having crank 
arm, D', and the boit and pitman, substantially as set forth." 

It is manifest that the draughtsman haiî no Idea that the pitman 
spring, uncombined with the two casings, was to be claimed or was 
regarded as a distinctive part of the invention. 

The défendant, as président and head of the mannfacturing busi- 
ness of the corporation known as "Sargent & Co.," is i-nfringing the 
third and fourth claims only of the reisjue, but has not infringed 
either claim of the original patent. The défense is that the third 
and fourth claims of the reissue are not for the invention described 
or claimed in the original patent, and are therefore void. The in- 
ventor, a carpenter by trad« and not an educated man, invented the 
device in November, 1877, and applied in January, 1878, to Mr. 
Terry, a patent solicitor in New Haven, to procure him a patent, 
specifying, as the invention to be patented, the pitman which, in con- 
nection with the crank, held the boit and answered fche double pur- 
pose of pitman and spring. Terry, being in ill health and therefore 
not then doing business, sent the case to bis agent in Washington, 
with Davis' instructions. In due time the papers were returned to 
Terry, and were signed by Pavis, who read them and siipposed that 
fhe application "covered the spring which" he "intended to be pat- 
ented." Terry did not read the application. îhe patent was received 
by Davis in April, 1878. It does not appear whether it was then ex- 
amined or not. The plaintiff did not see the patent until after it 
was assigned to him on May 28, 1879. Whether be then read it or 
not he does not know; but in the latter part of 1880, after the de- 
fendant had begun to infringe, he did rend it, and supposed from the 
drawingg that the pitman spring, as a separate invention, was se- 
oured by the patent, until he was undeceived by Mr. Terry. In the 
spring of 1878 the plaintiff received from Davis a license to use the. 
pitman spring upon another than the patented boit. • 

In September, 1880, Sargent & Co. commenced work upon the pat- 
tei-ns for the infringing boit, and made the first bolts December 1, 
1880. The plaintiff insists that the invention of the pilman acting 
also as a spring, independent of its connection with the casings, is 
shown in the spécification of the original patent, and that, therefore, 
the correction of the mistake by the introdaction of a proper claim 
was not new matter. The défendant claims that there is no hint in 
the original patent that the pitman was to bave the function of a 
spring. But if there had been a full description of itf yet as there was 
no suggestion that the pitman spring could accomplish a bénéficiai 



V. SARGEKT, 449 

resuit disconnected from the two casings, the reîssue contained a 
différent invention from any "which was suggested in the original 
spécification, and therefore the invention of the third and fourth 
claims is new matter. It seems to me that it is useless to discnsa 
this question, because, if tbe alleged mistake could hâve been safely 
and permanently corrected by seasonable application to the patent- 
office, the patentée and assignée had, at the time of the application 
for a reissue, lost their rights by their own lâches. 

The suprême court, in Miller v. Brass Co. 104 U, S. 350, declared 
that the right to bave a mistake in a patent corrected, when the mis- 
take was plain and forthwith discernible, and improperlj narrowed 
the claim, must be speedily exercised, and that the right would be 
uecessarily abandoned and lost by unreasonable delay. The court 
said: "In référence to reissues made for the purpose of enlarging 
the scope of the patent, the rule of lâches should be strietly applied; 
and no one should be relieved who bas slept upon bis rights and bas 
thus led the public to rely on the implied disclaimer involved in the 
terms of the original patent." This doctrine of tbe loss, through 
lâches, of the right which a patentée would otherwise bave had to 
correct mistakes, has beenfavorablyreferred.to by the suprême court 
in at least four cases since the décision of Miller v. Brass Co. 

In this case the mistake which is claimed to bave occurred in con- 
séquence of the draughtsman's failure to know the nature of the in- 
vention was one which a person conversant with the invention ajid 
with the subject of patents would bave seen upon the first inspection 
of the application or of tbe patent. The inventer read tbe applica- 
tion, but, reading with unintelligent eyes, did not perceive that his 
invention was not attempted to be secured. He made no inquiries 
of the intelligent soliciter who witnessed his signature to the appli- 
cation, but returned the paper to Washington. The assignée took a 
license or permission to use the pitman spring in the spring of 1878, 
and afterwards bought the patent without ever having read it, and 
cannot say positively that he examined it until after the infringement 

The patent was issued April 9, 1878, and on December 1, 1880, 
two years and seven months afterwards, the défendant, who probably 
had read it, commenced to make non-infringing bolts. 

_ It would be useless to suggest that the plaintiff moved with alac- 
rity after he knew of the defect in his patent, and that the patentee's 
ignorance was an excuse for bis inefficiency; for the palpable negli- 
gence of the one in buying a patent without knowing or reading its 
contents, and tbe ignorance of tbe other, wben knowledge was at 
hand, do not bar the conséquences of delay. Quoting the language 
of the suprême court in regard to lâches respecting claims or rights 
which did not pertain to patents, "it is not merely a question as to 
what information respecting their rights parties do actually obtain, 
but as to what information they might bave obtained had they used 
v.l7.no.5— 29 
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the méans atid opportunities'difectly at'their coramanà." Hoyt y^ 
Sprague, 103 iU. S. 613. It is obvious tliat the présent case is one of 
bardship to âù hônest purehaser of a patent, but the suprême court, 
after having repeatedly declared, in substance, that reissues with en-' 
larged claims are to be the exception and not the rule,.in the récent 
cases say that the "rule of lâches should be strictly applied," and 
that it is too late for the inventor to regain an exclusive right in his 
invention, when, after a delay which is unreasonable, if men are to 
be required in the matter of their patents to act with ordinary pru- 
dence and promptness, the thing invented bas gone into public use, 
and individuals are expending money in its manufacture, 
ïhe bill is dismissed. 



CowELii V. Sessions and another. 
{Circuit Court, D. Conneeticut. July 25, 1883.) 
L Pateiîts Ton Inventions — Trunk Fastentngs — Tatlor Patents— Infrinoe-' 

MENT— SBMPLE and LoCKE ReISSUKS. 

Ueissued letters patent, dated December 10, 1878, issued to John J. Cowell, 
as assignée of Edward Bemple, and reissued letters patent, dated December 
• 10, 1878, issued to John J. Cowell, as assignée of John C. ioclte, relating to" 
trunk fasteuings or catches, compared with the Taylor patents, issued July 9, 
1872, and February 18, 1878, and /leld, that the original Semple and Locke pat- 
ents Tvere not infringed by the Taylor patents, but that the claims in the Sem- 
ple reissue, and the tirst and second claims in the Locke reissue, were infringed' 
thereby ; but that, as the claims in the reissue unduly expanded the original- 
patents, they were void, and the bill should be dismissed as to them. 
2. Bame — RicE Patent. 

Letters patent issued to Eliakim Rice, dated March 27, 1877, for an improve-' 
. ment in trunk fastenings, AéM, not to be infringed by the Taylor patent of Sep-; 
tember 21, 1S80, which is upon a dillerent principle from tlie Taylor invention 
of 1872 and 1878. 

In Equity. 

Albert H. Walher, for plaîntiff. 
'. Charles E.Mitchell and Benj. F. Thurston, for défendants. 

Shipjian, j. This is a bill in equity to restrain the alleged in-- 
fringement by the défendants ôf reissued letters patent, dated Decem- 
ber 10, 187S, to the plaintif?, as assignée of Edward Semple; also 
of reissued letters patent, dated December 10, 1878, to the plaintiff 
as assignée of John C. Locke; also of letters patent to Eliakim Eice,' 
dated March 27, 1877,^ — ail relating to the trunk fastenings or trunk' 
catches. The original Semple patent was dated February 16, 1868, 
and the original Locke patent was dated March 21, 1871. The bill' 
also ineluded allégations in regard to thé infringemènt of letters pat- 
ent to E. A. G. Eoulstone, dated Oetober 30, 1866,- for an improve-, 
ment in traveling bags ; but, : oh the'hearing, -it \vàs coiicedéd that thé 
plaintiff had not such a title to this patent as to'énable him -to main- 
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taiti'â suiCfdï irifrifigèmënt- 'Thè original Sélnple spécification says 
that his invention conàisted "in providîhgthe corners ôf thè cover' 
and^of the boxoftrunks with metallic plates, so arranged that when 
the trunk is closed the plates hold the cover and, tbe box together, 
preventing any latéral motion of the cover, and stiffening the entire 
frame of the trunk, each plate beingprovided with a suitable locking 
device. " A metallic angle-plate was' riveted to each front corner of 
the trunk-box, the side halves of thèse plates being provided with 
IbopsI Anôther metallic angle-plate was rivetèd to each front corner 
of the trunk-cover, the side halves of thèse plates being provided with 
lugs or dowels, for the purpose of entering the loops when the trunk 
is closed, and thus preventing latéral motion of the cover. The front 
halves of both angle-plates are provided with any suitable device for 
locking .the trunk by means of an independent key. The claim was: 

"Tlio angle-pieces, A, provided. with the loops, a, in combination with the 
angle-pieces, C, provided witli the lugs, 6, wlien arranged for opération, in 
connection with a trunk or similar article, substantially as described." 

The first of the two claims of the reissue is as folio ws: ■ 

" (1) . In a trunlt-cover, a device independent of the trank-lock, consistiug of 
a plate constructed with a projector substantially parallel with the vertical 
plane of the plate, combined with a second plate, constructed with a sockettp 
receive said projector, and the said two parts constructed to be applied. one 
plate to the cover and the other to the body of the trunk, substantially as de- 
scribed." 

The second claim is for the same combination, but required that 
the two plates shoukl be provided with a locking device "to secure 
said two parts together in their closed condition." The Locke device 
was constructed as follows, the quotations being from the original 
spécification: There were two straps of hoop-iron, or other métal 
which would yield readily. Each strap was pivoted to the valance 
of the trunk, and its upper end rested loosely in the cap or escutcheon, 
"so as to bave a siight degree of latéral play, the object of which was 
to enable the straps to catch and lock with the catches if. the cover 
becomes racked." The lower ends of the straps were formed dove- 
tailed. The catches were attached to the body of the trunk. The 
upper part of each was formed with two lugs, which are of the same 
dovetailed or wedging form as the ends of the straps. ■ 

"Thèse lug3 start iinperceptibly at the top and gradually increase in pro- 
jection as tlîey go downward, till' they pasg the extent of the passage of the 
strap, when they continue around the whole circle.of the bottera, but in an 
oblong form, leaving thereby an open space, /, under the end of the strap, for 
the insertion of the finger to raise the strap to disengage the parts. * * * 
The opération is as follows: WJien the côver shiits down, the wide lower end 
of the strap rides over the wedging lugs, d, d, of the catches till the cover is 
fully closed, when: the inclines of the .straps and .Çhe lugs coïncide, and the 
straps then drop into. place .and remain locked." . - . . 

The first claim of the original patent related to.the spring straps, 
and was as follows: ' -., ... ■ 
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" 1. The spring straps, B, D, in çombination with the catches, G, G, ail con- 
structed substantially as described, for the purpose specifled." 

The first and socond claims of the reissue related to the catching 
devices. The first was as follows : 

"(1) A trunk fastening consisting of a catch and of a plate provided wlth 
a spring catching device, one to be applied to tlie cover, and the other to the 
body of the trunk, Independent of the trunk lock, and adapted to automatic- 
ally engage with each other in closing the trunk." 

The second claim added to the first, "said catch constructed with 
a cavity for the insertion of the finger to disengage said catching de- 
vice, substantially as described." The défendants' trunk-fasteners, 
except Exhibit 0, are made under patents to Charles A. Taylor, of 
July 9, 1872, and February 18, 1878. The 1878 patent is a modi- 
fication of the method of manufacture of the 1872 device, and is 
made so as to give the fastener the appearance of a strap and buckle. 
The 1872 device consisted of two plates attached to the trunk-cover, 
■which locked into corresponding catches attached to the front of the 
trunk-box. Each catch consisted of a metallic socket, provided with 
a hinged latch or hook, and with a fiât spring. which bore against 
the lower end of the latch and kept its upper end pressed inward 
against the socket. The upper end of the latch was provided with a 
prong, which extended through into the socket. When the trunk-cover 
was pressed down, the plates or keepers, which were provided with 
beveled ends and with holes, slid down into the sockets, and the 
prongs latched into the holes so that the lid was held firmly. In the 
1878 patent the latch made in the form of a loop snaps over a 
projection on the dowel or keeper. The défendants infringed the 
literal terms of the claims of the Semple reissue, and of the first and 
second claims of the Locke reissue, but did not infringe either origi- 
nal patent. 

The Taylor invention was a trunk-fastener, not a lock; but a fast- 
ener to keep the lid in place in case of accidents, and to take part of 
the strain which would otherwise come upon the lock. It is a çom- 
bination of dowel or keeper upon the trunk-cover and socket upon 
the trunk-box, which socket is provided with a hinged, non-elastic 
latch or catch, which is pressed upon by a spring and snaps into firm 
engagement with the keeper, the hinged latch being acted upon by 
the spring to hold it either open or shut. The Semple invention 
was not a trunk-fastener. It was an angle-plate upon the trunk- 
cover, provided with a dowel, in çombination with an angle-plate upon 
the trunk-box, provided with a loop into which the dowel entered. 
The whole arrangement was for the purpose of stiffening the frame, 
making the upper corners durable, and preventing latéral motion of 
the cover. The Locke invention was a strap made of some métal 
which yields readily, and resting loosely in its cap so as to bave a 
slight degree of latéral play, and dovetailed at its lower end, which 
engages with a peculiarly constructed catch upon the body of the 
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trunk. The lower end of the strap rides over the dovetailed lugs of 
the catch till the cover is closed, when the inclines of the straps and 
the lugs coincide. While this device is a fastener, it bears no sub- 
stantial resemblance to the rigid keeper of the Taylor invention, 
■which slides into a socket, and engages with a non-elastic hinged latch, 
actuated by a spring to hold it either open or shut, the latch snapping 
into firm engagement with the keeper. Each reissue was a similar 
futile attempt to expand a narrow patent into a comprehensive one, 
and was intended to cover subséquent inventions whieh neither Sem- 
ple nor Locke made or conceived. Unless construed in strict con- 
formity to the actual inventions as described in the spécifications, 
the Semple reissue, and the first and second claims of the Locke 
reissue, are void, because they are undue expansions of the respect- 
ive originals, but not by reason of any lâches in obtaining a reissue. 
Exhibit was made under the Taylor patent of September 21, 1880, 
and is upon a différent principle from that of the Taylor inventions of 
1872 and 1878. It has no spring latch or hinged latch. It consists 
of two rigid parts — one to be attached firmly to and above the valance 
of the trunk, the lower end of the pièce being in the shape of a flatted 
dowel pin with a square opening. Quoting now from the description 
given by Mr. Shepard, the défendants' expert : 

"The part to be appHed to the body of the trunk consists of two pièces; 
one pièce is a sort of frame, having holes for attaching it to the trunic's body, 
and in the midùle, on the front of its upper end, there is a stud, or projection, 
beveled on its upper side, which stud is for engaging the hole in the part 
which is applied to the trunk-cover. By the sides of this stud there are two 
flanges for engaging the edges of the rigid pièce on the trunk-cover and caus- 
ing it to corne into proper position for engagement with the beveled lug. 
* * * "When the cover cornes down, the rounded end of the dowel strikes 
the flanges on the lower meraber of the fastener, and thereby brings the cover 
into the pioper position latemlly, and as the cover cornes down, the dowel 
rides over the beveled face of the lug, and as soon as the opening in the dowel 
is directly in front of the lug, it snaps into engagement. * * * in order 
to disengage the fastener, the lever (a lever mounted on a vertical axis and 
pivoted within the frame) is swung forward to pry the pièce which is hung 
to the cover of the trunk forward, far enough to disengage it." 

Tbîs fastener was not a success, because there was no spring; and 
as the keeper or dowel depended upon its position upon the val- 
ance, if the valance was out of position, the keeper failed to spring 
over the face of the lug. It is manifestly unlike the Semple inven- 
tion, and is, in its construotîon, upon a différent principle from that 
of the spring dovetailed strap of Locke, which rides into engagement 
with the wedging faces of the lugs upon the catch. 

The Eice invention, the patentée says in his spécification, consisted 
"of a trunk-catch made of three castings, provided with a spring, and 
oapable of being put together without spécial fitting. It is so con- 
structed that two dowels cast on the poition attached to the cover 
ent&r sockets formed in the part attached to the body of the trunk." 
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In viewof'th'eTâylor patent ôf 1872, and the'Jolm Arnold patent of 
July 1, 1873, it is a narrow patent, and consists in the fact that the 
parts are assêmbled -without spécial fitting or riveting, but by sliding 
the springinto place. . It bas a spring and binged latch.and is there- 
fore unlikeExhibit 0. The other exhibits which are said to infringe 
bave four castings and a; spring, and are not so arranged that thej' 
çan be lield in place without riveting. In the Eice fastener, the latcli 
is so held in place by the spring that, if it was broken, the latch would 
be liable to drop out of its bearings. This is not true of the défend- 
ants' fosteners. In the Eice patent, both fasteners must be held out 
pf engagement by the hand when the lid is lifted. Unde» the Tay- 
lor patent of 1872, and in the défendants' fasteners, the spnng holds 
the latch out of engagement when the lid is to be lifted. , There is no 
infringement of the Eice patent. 
The bill is dismissed. 



Slessinger t>. Buckingham and others.* 
(Circuit Court, D. Càlifornia. January 29, 1SS3.) 

1. Pj'.oop of Infringement iîefore BiLii Fii.ed. 

An infringement must be sliown to bave taken place eitlier by making, sell- 
ing, or using tlie article patentée!, before tlie filir.g of tlie bill, or there can be 
no recovery. 

2. Answek TO Bill undee Oath. 

Wliere the complainant does nn''. waive an answer to l4io bill under oatli, the 
answer, distinctly denying the material matters alleged, not only makes an is- 
sue, but proves it ; so that it will require the évidence of two -witnesscs, or of 
one witness, and other circumslances équivalent to a second, to overthrow the 
answer. 

3. AVaiving Answer undeu Oath. 

The great advantage to complainant, in many cases under the présent rules 
relating to thê compelency of wnnesscs of waiving an answer under oath, 
pomtedout. 

In Eqnity. 
, John L. Boone, for complainant. 

M. A. Wheaton, for défendants. 

SA-nTEE, J., {orally.) In this case I am eompelled to décide that 
the évidence is insufficient to show an infringement before the filing 
of this bill; or, indeed, an infringement at any time. The évidence 
is very slight upon those points. There are two points made by de- 
fendants, both of which, I think, are well taken. One is that if it is 
conceded that the articles charged to bave been made are an infringe- 
ment of the patent, it does not appear that those articles were sold 
or made prior to the filing of the bill. The défendants make that 
point and rely upon it. The only testimony is, taking it in its aspect 

.•Frora Sth'Sawyer. - ' " • 
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most favorable to tlie complainant, thàt there was a pair of boots 
piirchased from the défendants, somë time before the taking of tlie 
witness' testimony, and tbat it wàs somewhere withiii the last two or 
three months before that date. The testimony was taken about three 
months after the filing of the bill. There is nothing to show that 
the purchase was before the filing of the bill. It may hâve been, se 
far as anything to the contrary appears, a month, or two months, 
after the filing of the bill; and the affirmative of the issue is upon 
the complainant. 

There is, then, no testimony, even îf we concède that those boots 
were made and sold by the firm — no évidence to show that they were 
sold, or made, before the filing of the bill. 

The answer dénies, categorically and distinctly, that the défendants 
bave infringed the patent, or made the boots, as alleged to bave been 
made in the bill, or otherwise. We bave, then, the testimony of one 
witness only against that of another, and the testimony of that one 
witness does not show that the pair of boots was sold, or even made, 
before the filing of the bill. Again, there is no positive testimony that 
thèse boots were made, or sold, by the défendants at ail. The one 
witness on the point testifles that he sold the boots to the complain- 
ant in this case, and he thinks it is a pair of boots that bis own firm 
purchased of the défendants. He does not know it, but thinks so. 
That is ail there is of that. 

The other circumstance relied en is that there is a mark on the boots, 
wbich purports to be the mark of the défendant ; but there is no tes- 
timony that it is the mark of the défendant, or when or by whom it 
was put on the boots. Défendants are required to answer under oath, 
or, what is the same thing in substance, an answer under oath is not 
waived in the bill, and they deny, under oath, categorically and di- 
rectly, that they made the boots alleged in the bill to hâve been made, 
"prier to the filing of the bill, or otherwise." They deny the infringe- 
ment alleged, and it requires positive testimony to overthrow that 
answer. The answer, so far as responsive to the bill, directly deny- 
ing the matters alleged, not only makes an issue, but it is testimony 
in the case called for by complainant, proving the issue, for défend- 
ants; and it must be overthrown by the testimony of two witnesses, 
or the testimony of one witness, and circumstances équivalent to an- 
other, or, at least, sufîicient to make a prépondérance of testimony in 
fa-^-or of complainant. Solicitors, generally, in this circuit, seem to 
overlook the great disadvantages under which they often labor, in 
not waiving an answer under oath in equity cases, now that the 
complainant and défendant are themselves both compétent witnesses, 
and can be orallt/ examined under equity rule 67, where the complain- 
ant càn get the évidence of Lis opponent, fresh from him in persou, 
under a sharp. and pressing examination, instead of having it delib- 
erately shaped by, and eautiously arranged and shaded for him, by 
bis soliciter, at bis leisure,. in his ofSce. Besides, when examined 
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orally as a witness, the défendant counts lut onc; and the complain- 
ant may offer himself in opposition as to matters within his knowl- 
edge, if he swerves in the least particular from the truth ; while, if 
called upon to answer a bill of discovery under oath, the defendant's 
answer, if responsive to the allégations of the bill, must be overthrown 
by the évidence of two witnesses, or of one witness, and other circum- 
stances équivalent to a second. Besides, if complainant bas other 
évidence sufficient to overthrow defendant's answer under oath, he 
has no occasion for a discovery. It would seem that a discovery by 
answer under oath may now be advantageously waived by the com- 
plainant in at least a great majority of cases. No such discovery is 
needed when the proofs can be otherwise made, and when it cannot 
be thus made, the évidence can be brought out, ordinarily, much 
more advantageously to the complainant, and less efïectively for the 
défendant, by a skillful, sharp oral examination of the défendant as 
a witness. Since I bave occupied a seat on the circuit court bench, 
I hâve been surprised to see how carelessly, if not recklessly or igno- 
rantly, solieitors for complainants often, not to say generally, throw 
away the advantages of their position by not waiving an answer to a 
bill in equity under oath. In this case there was no positive testi- 
mony that défendants made, or sold, the boots. Only one witness 
testified that he thought his firm bought the boots of défendants. I 
am compelled to say that this testimony is insufficient to overthrow 
the positive déniais of the answer, or to establish an infringement. 
The burden was on the complainant to show that fact by affirmative 
évidence. It is not necessary to investigate the other points. The 
bill is dismissed on the grounds alone of an insufficiency of the évi- 
dence to show an infringement, and failure, also, to show an infringe- 
ment before the iiling of the bill. 



The E. B. Ward, Jr. 

Caelsdotter and others v. The E. B. Waed, Jr.* 

(Circuit Court, E. D. Louisiana. June, 1883.) 

1. ADsrrRAiiTT JunisPRUDENCE — AoTiox Fon Loss op Life on High Sf.as. 

An action fordamages for the los3 of a buman life, cjiused by a maritime tort, 
survives in adrairalty. 

2. Same — Statute op State. 

Where the statute of a state gives a riglit of action for loss of human life, and 
such loss occurs U3- reason of the tort of a vessel upon the high seas, whose 
owners réside in that state, and whose home port I3 in that state, such vessel 
Tvas a part of the territory of tliat state, and its courts would entertain an action 
under the statute against the owners for the wrongful conduct of their agents 
on the high seas which resulted in loss of human life. A court of admiralty can 
enforce such right of action in a proceeding in rem. 

iReported by Joseph P. Hornor, i^q., of the New Orléans bar. 
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Admîralf.y Appeal. S. G. 16 Fed. Eep. 255, reversed. 

This suit was brought by Christina Carlsdotter, widow of Cari P. 
Peterson; John S. Jonsson and his wife, Charlotta J. Jonsson, father 
and mother of Gustaf L. Jonsson, and Ulrika B. Hohn, mother of 
Eva M. Hohn, sister of Erick A. Hohn, for the recovery of damages 
suffered by them throngh the death of said Cari P. Peterson, Gustaf 
L. Jonsson, and Erick A. Hohn, and also for the recovery of the value 
of certain personal effects belonging to said alleged decedents. The 
libel avers that said decedents, who were seamen on board of the 
Swedish bark Henriek, were killed in conséquence of a collision be- 
tween the said bark and the said steam-ship E. B. Ward, Jr., ■which 
collision occurred upon the high seas. The libelants alege that they 
are the légal heirs of said decedents, and daim (1) $3,000 for the 
damages suffered by each of said decedents, — a right of action for 
which damages, it is claimed, survives in favor of the said libelants 
under the Civil Code of Louisiana; (2) $3,000 for damages suffered 
by said libelants by reason of the deprivation of the services, society, 
and support of said decedents; (3) $184 damages for the loss of Per- 
sonal effects of each of said decedents. The claimants excepted to 
the said libel upon the ground, among others, that the right of action 
for the recovery of said items of damages perished with the said de- 
cedents, and did not survive in admiralty in favor of said libelants, 
the alleged heirs of said decedents. 

John D. lîouse and Win. Grant, for libelants. 

W. S. Benedict and Andrew J. Murphy, for claimants. 

Pardeb, j. The question made in this case is whether an action 
for damages for the loss of a human life caused by a maritime tort 
survives in admiralty. Whenever this question has been before the 
suprême court it has not been necessary to décide it, and, while com- 
menting on it as an open question, the court has clearly left it for 
décision hereafter when the proper case should be made. See Steam- 
loat Go. V. Chase, 16 Wall. 532; Ex parte Gordon, 104 U. S. 515. 
The chief justice, in deciding the latter case, states the real position 
of the question as follows : 

"Tlie court of admiralty has jurisdiction of the vessel and the subject-mat- 
ter of the action, to-wit, the collision. It Is compétent to try the facts, and, 
as \ve tliinlc, to détermine whether, since the common-law courts in Englaud 
and to a large extent in the United States are permitted to estimate tlie dain- 
aiïes which a particular person has sustained by the wrongful killing of an- 
other, the courts of admiralty may uot do the same thing." 

In the several circuit and district courts in this country, sitting in 
admiralty, many opinions hâve been rendered going over the entire 
ground, and apparently eshausting the subject, so far as discussion 
is concemed. Thèse décisions are to the following effect : (1) That 
the action does survive; (2) that it does not survive; (3) that -when 
the tort resulting in death was committed on navigable waters within 
the body of a country where the prevailing state law gave a right of 
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action, the admiralty court wouldallow the- action and..enforce tho 
remedy by a proceeding in rem. 

,' First. That the cause of action does survive in admiralty, lias been 
hinted and doubted for 50 years. See Plummer v. Webb, 1 Ware, 
75. But the first perpendicular décision was rendered by Chief 
Justice Chase on the circuit in the case of Tke Sea Gidl, Chase, 
Dec. 145. The collision in that case may hâve been within the body 
of a country, but the report does not show it, nor does that fact eut 
any figure in the case. In that case the chief justice held that 
"the rule that personal actions die with the person is peculiar to the 
(îômmon law, traceable to the feudal system and its forfeitures, and 
does not obtain in admiralty ;" and that "a husband can recoverby 
a proceeding in, rem against the vessel -which caused the death of his 
wife for the injury suffered by him thereby." This décision bas been 
cited and foUowed in the foUowing cases, which I hâve examined : 
The Highland Light, Chase, Dec. 150; llie Towanda, 23 Int. Eev. 
Eec. 384; T/je Garland, 5 Fed. Eep. 924; The Harrishurg, 15 Fed. 
Éep. 610; The Charles Morgan, ISLawEeg. 624. See, a\so, Holmes Y. 
0. é C. Ry. Co. 5 Fed. Eep. 75; In re Long Island Transp. Co, Id. 

599- 

Second. That the action does not survive has been held expressly 
in The Sylvan Glen, 9 Fed. Eep. 335, and this présent case, (16 Fed 
Eep. 255,) which are the only late cases to this effect I bave found. ; 

Third. It seems to bave been held uniformly that where the tort 
was committed within the territory of a state which by its laws gave 
a right of action for the wrongful killing of a person, the admiralty 
courts would take jurisdiction, and by proeeedings in rem enforce a lien 
on the ofïending vessel. This has been the praetice in the courts of 
this district and circuit. The only case that I hâve found that takes 
the contrary view is The Sylvan Glen, supra. Without doubting the 
correctness of this praetice, it does seem that unless the action sur- 
vives in admiralty, the courts bave resurrected a lien in order to fur- 
nish a complète remedy. No state statute that I bave found gives 
any lien for the wrongful killing of a person, and it would seem clear 
that if the admiralty right of action dieswith the person injured, the 
maritime lien dies with it ; and how can the court resurrect the one 
and not the other? 

2. The gênerai tone of the many judges who bave passed upon this 
question shows that in the opinion of enlightened jurists the admi- 
ralty courts of the country should allow the action and enforce the 
remedy. "Natural equity and the gênerai principles of law are in 
favor of it." Judge Sprague, in Cutting v. Scahurg, 1 Spr. 522. "It 
better becomes the humane and libéral eharacter of proeeedings in 
admiralty to give than withhold the remedy." Chief Justice Chase, 
The Sea Gull. "The common-law rule seems to be consonant with 
neither reason nor justice." Judge Brown, The Garland, siiprn. 
To the same parport see Judge McKesnox's remarks in The To- 
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wanda, suprà; Judge Dillon's opinion in Sullivan v. tl. P. R. C6. 3 
Dill. 337i And in The City of Houston, not reported, decided in 
this court in 1877, by Mr. Justice Woods, theii circuit judge, that- 
eminent jurist, in his oral opinion, is saidto hâve held "that to hold 
that a court of admiralty cannot redress such a wrong would be a 
blot on our civilization and a reproach to the admiralty law." ' 

Upon the whole case, considering the natural equity and reason of ■ 
the matter, and the -weight of authority as deterrained by latéadju- • 
dicated cases in the admiralty courts of the United States, I am in- 
clined to hold that the ancient common-law rule, "actiones personales 
moritur cum persona," if it ever prevailed in the admiralty law of this 
country, has been so modified by the statutory enactments of the 
varions states and the progress of the âge, that now the admiralty 
courts "are permitted to estimate the. damages which a particular 
person bas sustained by the wrongful killing of another," and enforce 
an adéquate remedy. 1 

r At ail events, as the question is an open one, it is best to résolve 
the doubts in favor of what ail the judges concède to be "natural 
equity and justice." \ 

3. The leamed proctor for libelants suggests in his brief another 
view of this case, whieh, if correct, would maintain his libel as within 
the eonceded practice and jurisdiction of the court. 

The record shows that the offending steamer, the E. B. Ward, Jr., 
was wholly owned by citizens of Louisiana, and the port of New 
Orléans was her home port. Article 2815, Eev. Civil Code La., reads : 

"Every act whatever of man that causes damage to another, obliges him, 
by whose fault it happened, to lepair it. The right of tliis action shall survive, 
in case of deatti, in favor of the ininor cliildien and widow of deceased, or 
either of thera, and in default of tliese in favor of the surviving fatiier and 
mother, or either of them, for the space of one year from the death." 

From which it would seem that thèse libelants might maintain 
their action in the state courts of Louisiana without question; and I 
believe this is eonceded as true if the collision had occurred in the 
navigable waters within the state; and, in this latter case, I believe 
it is also eonceded that the admiralty court could give a remedy 
against the ship. 

"A vessel at sea is considered a part of the territory to whicli it lielongs 
when at home. It carries with it the local légal rights and légal jurisdiction 
of such locality. Ail on board are endowed, aud subject accordingly, * * * 
The jurisdiction of tlie local sovereign over a vessel, and over those belong- 
ing to her in the home port and aboard on the sea, is, according to the law of 
nations, the same." Wilson v. MeN'amee, 102 U. S. 572, and text-boolss there 
cited. See, also, Crapo v. Kelly, 16 Wall. 610. 

Why, then, if the E. B. Ward, -Jr., when oij the Gulf of Mexico, 
was a part of the territory of Louisiana, so far as légal rights and 
légal jurisdiction was concerned, should not the state courts of 
Louisiana entertain an action at law for damages against the owners 
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for the wrongful conduct of their agents in bringing on the collision 
■which resulted in the death of libelant's husband, father, and son? 
And, if the state laws give such action, why should not this court 
hold (following the conceded praetice) "that the cause of action, 
therefore, existed by force of the territorial statute, and since it con- 
stituted a tort, and was upon navigable waters, and occurred in a case 
of collision, the court of admiralty could enforce it in a proceeding 
in rem." The exceptions filed in this case are overruled, with costs. 



The Count De Lesseps.^ 
(District Court, E. V. Pennsylmnia. July 3, 1883.) 

1. Admiralty — Maritime Contract — Original Construction of Vessel — 
Lien for Labor and Materials Used in. 

Materials and machinery furnished aniJ work done, in the original construc- 
tion of a vessel, do not give riso to a maritime contract, and a recoveiy tlierefor 
cannot be enforcod by a libcl in rem. 
2. Sa.mb— WiiEN Vessel Liablb to Attachment. 

A floating scow having been constracted in New Jersey and towed to Penn- 
sylvania, wliere machinery and material were furnished upon contract with the 
building contraotors, wlio had underlaken to consitruct the scow with such ma- 
chinery, held, that the machinery and material were furnished in the ori<;inal 
construction of the vessel. 

Hearing on libel, answer, and testimony. L,ibel by the I. P. Morris 
Company against the Count De Lesseps, for labor and materiais, 
consisting of a derrick, buckets, and other dredging machinery, fur- 
nished at Philadelphia after the vessel had been towed from New 
Jersey, where she had been built, to fit out the vessel for an intended 
voyage to Panama. 

The respondents claimed that the libelants were subcontractors, 
having furnished the work and material to Doughty & Kappella, 
who were the builders employed by the owners; that the same were 
furnished in the original construction of the Count De Lesseps, wliich 
■was not a vessel, but was a floating scow, or a patented mechan- 
ical appliance, constructed for and applicable only to the purpose of 
canal dredging. The libelants contended that they had contracted 
with the agent for the owners, and denied that the work and material 
were furnished in the original construction, and asserted that the 
Count De Lesseps was a vessel capable of carrying any cargo, and 
prior to the work was towed from New Jersey to Pennsylvania, having 
a completed outfit and machinerj', and that when it appeared that 
f urther machinery was désirable, the contract was made with libelants 
to furnish machinery not contemplated by the original design 

Edward F. Pugh and John W. Patton, for libelants. 

A maritime contract may hâve for its subject : A canal-boat, {H'ip- 

iKeported by Albert B. Guilbert, Esq. , of the Philadelphia bar. 
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pie V. The Fashion, 3 Grant, 40;) a pile-driver, (Kearney v. Pile-driver, 
3 Fed. Réf. 246 ;) a scow, {Endner v. Greco, 3 Fed. Rep. 411);) a float- 
ing elevator placed on a canal-boat, {The Hesekiah Baldwin, 8 Ben. 
556;) a floating derrick, {Malthy v. A Steam Derrick-boat, 3 Hughes, 
477;) ^ybere the res is or has been afloat, (Gregg v. Sloop Clarissa 
Ann, 2 Hughes, 89.) 

And, as to the question whether the work and materials were fur- 
nished in the original construction, or in the repairing or outfitting, 
cited: The Eliza Ladd, 3 Sawy. 519; The Revenue Cutter No. 2, 4: 
Sawy. 152; The Stephen Allen, El. & How. 181; The Cynthia, 2 
Fed. Rep. 112. 

Charles Gibbons, Jr., and M. P. Henry, for respondent. 

The floating scow, or patented mechanical appliance, the Count 
De Lesseps, is not a vessel, and not subject to a maritime lien. Tlie 
Vallette Dry-dock, 10 Fed. Rep. 142; 2'he Salvor Dredging Go. v. The 
Dry-dock, 3 Cent. Law J. 640. 

The work and material were furnished in the original construction, 
and therefore not a maritime contract. People's Ferry Ccv. Beers, 

20 How. 393; Ronch v. Chapman, 22 How. 129; Moretvood v. Ene- 
quist, 23 FIow. 494; The Pacific, 9 Fed. Eep. 120 ; Edwards v. Elliott, 

21 Wall. 532; The Ship Norway, 3 Ben. 163. 

Butler, J. No discussion of either the law or facts is necessary. 
It is conceded by libelants' counsel that if the materials furnished 
and work done were furnished and done in the construction of the 
vessel, (if the structure be a vessel,) the claim is not founded upon a 
maritime contract, and the libel must be dismissed. There is no 
question about the facts. Ail the materials and work were contem- 
plated as necessary to complète the structure from the beginning, and 
the principal part of it was embraced in the original contract for con- 
struction, entered into by Doughty & Kappella. The libelants were 
subcontraetors under thèse builders, and furnished an estimate in 
advance for the materials and work, principally, and subsequently 
did what forms the subject of their claim in pursuance of this esti- 
mate. The question for the court is one of construction, about whieh 
the testimony of the libelants' experts affords no assistance. Al- 
though there is some ineonsistency in the décisions of the lower 
courts, I cannot doubt that what the libelants did should be held to 
hâve been done in the original construction of the vessel — if, as be- 
fore suggested, this structure should be so denominated. The ques- 
tion involved has been so fuUy considered, in cases undistinguishable 
from this, that further discussion wouid serve no useful purpose. 
See Ferry Go. v. Beers, 20 How. 393 ; Ruach v. Ghapmnn, 22 How. 
129; Edii-ards v. Elliott, 21 Wall. 532; The Ship Norn-ay, 3 Ben. 
163; Scidl Y. Shakespear, 25 P. F. Smith, 297; Moreivood v. Ene- 
g_uïst, 23 How. 494; The Pacific, 9 Fed. Rep. 120. 

Judgment for respondent. 
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,: {Bistrict Court, D. Maryland. June 15, 1883.) 

SnirrrsG— AccEPTlNO PiER^DiscHAnoiNa Cargo m Port— Injukt feom Ex- 

POSUIÎK — LlABILlTT OF VeSSEL. 

A steam-ship liaving accepted a pier on the East ilver, Kew York, as a 
suitaWe pier designated by the owners of the majority of the cargo for dis- 
charging, is in fault in leaving the pier with part of the cargo on board, and 
going to a pier in Brooklyn and there discharging the balance; and where the 
cargo discharged in Brooklyn is injured by exposure to the suii on an unshel- 
tered pier, the sliip will'bc liable. 

îleasure of damage disoussed. 

In Admiralty. ' 

Marshall & Hall, for libelants. 

A.. Sterling, Jr., for, respondents. 

Morris, J. The steam-ship, having accepted pier No. 47, East 
river, as a suitable place in thé port of New York, selected by the 
owners. of the majority of cargo, for the discharge of that portion 
of the cargo which consisted of prunes, and having there discharged 
725 hogsheads of the prunes, has not in any way justified her action- 
in leaving that pier, with the remaining 333 hogsheads on board, and 
going across "thè harbor to Brooklyn. It appears that when the libel- 
ants complained of the removal of the steam-ship her agents prom- 
ised to hâve the remaining prunes lightered across to pier No. 47, 
when discharged from the.ship. This they did not promptly do, and 
although they were notified by libelants that if the prunes were left 
uncovered on the Brooklyn pier, exposed to the midsummer sun, they 
would be damaged, no précautions whatever were taken, and they 
remained exposed on the pier six days in June. 

The respondents contend that as the libelants knew the prunes were 
lying thus exposed they should hâve themselves protected them. This 
contention cannot be maintained. The libelants had declined to ac- 
cept delivery in Brooklyn, and the ship's agent had agreed to lighter 
them to the New York pier. The goods were, therefore, in the custody 
to the carrier, and there was no delivery until they were put on the New 
York pier, and it would hâve been altogether improper for the libel- 
ants to interfère with them. They performed their whole duty, in 
my judgment, when they notified the ship's agents of the probable 
conséquences of the goods being exposed to the sun on the Brooklyn 
pier. 

The testimony taken is voluminous, and is addressed principally to 
the question whether in conséquence of the exposure the goods were 
really damaged, and if so, to what amount. I take it that ail the 
testimony on this question has l)een put in, and that I am to décide 
on the amotint of damage without further référence to a master. 

The libelants claim and they contend that the testimony they bave 
produced proves that the effect of exposing the 333 hogsheads of prunes 
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for six days unprotected on the pier, and lightering thenx ovér tô New 
York, was that they became so soft that the juice escaped, deteri- 
orating the fruit and staining the hogsheads ; that fermentation, sour- 
ness, and mould ensued, and bugs were germinated. That this was 
a resuit to be expected from such exposure is also showh, and that 
the agents of the ship were warned of the danger ,of it. But on- the 
question of what amount of peeuniary damage did resuit to this por- 
tion of the prunes there is the widest divergence in the testimony. 
ïhe libelant's whole consignment consisted of 1,058 hogsheads. Of 
thèse, 725 hogsheads were discharged at pier No. 47, and immedir 
ately put into Driggs' stores without any exposure, and the remain - 
ing 333 hogsheads, which were exposed in Brooklyn, were put into 
Coe's stores. So that there was fair opportunity for observing the 
condition of the lots in thèse two distinct places of storage, and the 
différence between them. An examination was made of the fruit at 
Cpe's stores about the twenty-second of June, 1880, on behalf of 
libelants, by two professional appraisers experienced in such goods, 
who had been employed to examine if, the fruit had received any 
damage on the voyage of importation justifyinga claim for réduction 
of customs duties. One of thèse two examiners has testified very 
positively that the prunes in Coe's stores were greatly damaged by 
exposure to.the sun, and were markedly inferior to thpse in Driggs' 
stores, and he estimâtes that détérioration over and above the sea dam: 
âge at 15 per cent, on the whole 333 hogsheads. This percentage, 
çalculated on what is taken as the sound value, would amount tp 
$4,183.30. An examination was also made by two expert appraisers, 
on the behalf of the respondents, about October 16th, sorqe four 
months after the goods were ail stored. They examined both lots, 
and testify that they could see no appréciable diiïerence between them, 
— no différence which was capable of appraisement, — and that exam- 
ining critically the numerous consignments which made the whole 
shipment, and which were eaeh distinguishable by their several num- 
bers, they found that those consignments which appeared in bad or- 
der in Coe's stores appeared in equally bad order when any hogsheads 
of the same sériai numbers were to be found in Driggs' stpres. 
. In this case the measure of damage should be the différence be- 
tween the market price in New York of the goods which were de- 
livered at Driggs' stores without any exposure, and those which were 
delivered at Coe's stores after the exposure in Brooklyn. The report 
of the libelant's appraiser, whose estimate puts the damage at such 
a large sum, is not, he concèdes, based upon any knowledge of any 
actual différence of market priées. He bases his estimate on the 
différence, he says, which he found between the two lots of prunes, 
having himself first called attention to the exposed situation of those 
in Brooklyn. He then fixes this différence at a certain per centum of 
détérioration, and then assumes that this détérioration would affect 
the market price in the same ratio. In the direct couflict between 
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the appraisers emploj'ed by each party it would hâve been satisfaclory 
to hâve had the testimony of merchants having actual knowledge of 
market priées, and proof of what efïect on the market priée had been 
caused by the damage complained of. The appraiser confesses that 
he knows nothing about priées, but only about the quality of the 
goods. It is shown that nearly ail of the wliole shipment was more 
or less damaged on the voyage of importation; that the cause was 
sea-water and beat of hold of vessel, and the efïect produced was 
mustiness, mould, and fermentation in the fruit. For this unsound- 
neas the libelants obtained, upon the survey and report of the custom- 
house appraisers, a réduction of duties based on an average damage 
of 9.97 per cent. It is not for spéculative loss which the libelants 
are entitled to charge the sbip, but for any actual loss; and they can- 
not recover in respect to any change in the condition of the prunes 
or the appearanee of the packages which did not, in fact, affect their 
market value. It appears quite possible that the exposure com- 
plained of, while it did produce a change in the condition and ap- 
pearanee of the prunes when first put in store, may bave but slightly 
afïeeted their market priée, as they were already an unsound and 
damaged shipment. In this connection the failure of the libelants 
to prove any aetual différence in priée is significant. 

The évidence is very positive that prunes in casks are deteriorated 
by exposure to the beat of the sun, and that the six days' exjjosure 
which thèse hogsheads suffered in Brooklyn, by the default of the 
claimants, might reasonably be expected to affect tliem seriously, 
and that the effect was quite noticeable immediately af ter they were 
stored. At the survey, had some four months afterwards, the testi- 
mony of the witnesses is very confiicting as to bow observable it was 
then. This goes to show that the ultimate conséquences of the ex- 
posure were not so serious as was at first supposed. I cannot, how- 
ever, escape the conviction that some détérioration did resuit, and 
some loss of market value. With the proof in the case, the nearest 
approximation to the amount of that loss whieh I am able to reach 
is this: By the second examination of the 333 hogsheads in Coe's 
stores, in Oetober, it is pretty clearly shown that 163 casks did not then 
exbibit any appréciable damage. There is évidence that the remain- 
ing 170 hogsheads did exbibit a détérioration averaging 15 percent.; 
but I am not convinced that this 15 per cent, was exclusive of the 
damage on the voyage of importation. I therefore deduct the sea 
damage at 10 per cent., leaving 5 per cent, as the damage from the 
exposure on the pier. As C|- cents per pound appears to be assumed 
as the Sound value of the prunes, the ITO hogsheads, at that rate, 
would amount to 814,257, and 5 per cent, damage would amount to 
$711.85. For this amount of $711.85 I will sign a decree in favor 
of libelants. 

The claim for extra cooperage is not supported by proof, and there 
is no proof of any actual loss of weight. 
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MiLLiGAN V. Lalance & Grosjean Manuf'g Co. 

iCircuit Court, S. D. New York. July 17, 1883.) 

Removal 01" Cause — Pending Motion — Resettlesient of Order dp Afpirm- 

ANCB ON ArPEAI^. 

On the removal of a cfviise from a state court to the circuit, this court may 
dispose of a motion pendiug before a goneral term of llie state court, at the 
tinie of removal, for a rcsettlement of tlie form of an order on affirmance, and 
insert sucli reasonable provisions in llie order of affirmance as it would hâve 
heen compétent and proper for the gênerai term to hâve doue bad not the 
cause iieen removed. 

Motion for Eesettlement of Order for Inspection of Booiis. 

liohertsons, Harinon é Cuppia, for plaintiff. 

A. N. Wellcr and Abram Wakeman, for défendant. 

Beown, J. This ^vas an action at law, brought in the state court 
of common pleas, to recover damages apon an alleged breach of con- 
tract by the défendant in not paying certain royalties which the 
plaintiff allèges the défendant agreed to pay him upon ail métal ves- 
sels, for culinary purposes, manufactured and sold by it under cer- 
tain letters patent issued on an improvement invented by the plain- 
tiff. The défendant dénies any such contract, and any obligation to 
pay any royalty. A summons, without complaint, having been served 
on the défendant on September 14, 1882, the plaintiff applied to the 
court of common pleas, on pétition for an inspection of defendant's 
books o£ account from 1877 to 1882, for the sole alleged purpose of 
enabling him to state in his complaint how many of such vessels de- 
fendant had sold; i. e., in order to fix the amount of damnges to be 
claimed in his complaint. By section 803 of the Code, and rule 16 
of the state courts, an inspection or the delivery of sworn copies of 
the books may in proper cases be ordered. The spécial term made 
an alternative order for an inspection, unless a stipulation were given 
by the défendant to produce the books on a référence to be ordered 
after the trial and détermination of the main question in dispute, as 
to the defendant's liability to pay any roj-alty, and its rate, if on the 
trial thnt question were determined against the défendant. The order 
gave the défendants no alternative to furnish sworn copies of the 
books. On appeal to the gênerai term the order -n'as affirmed, after 
striking out the alternative in référence to the stipulation. A further 
appeal to the court of appeals was dismissed for vs-ant of jurisdiction, 
tbe order being held discretionary in the court below. Thereuponthe 
défendant applied to the gênerai term of the common pleas, upon an 
order returnable before it, granted April 16, 1883, by thechief judge, 
tn show cause why the order of affirmance sliould not be modified by 
allowing au alternative delivery of sworn copies. On the return-day 
the submission of the matter was postponej by order of the gênerai 
T.17,no.6— 30 
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term, and before tlie adjourned day tlie cause was properly ïemoved 
to this court. ■ 

When a case is removed hère from a state court, ail prior orders 
stand as adjudications in the cause. This court does not sit as an 
appellate court upon such orders, and no f urther hearings can be liad 
on such matlers except as the ordinarj' practice of this court may 
warrant. DuncanY. Qegan, 101 U. S. 810; Fisk v. Union Pac. il. 
Co. 6 Blatchf . 36y ; Brooks v. Farwell, 4 Fed. Eep. 166 ; Harrison, etc., 
V. Whecler, 11 Fed. Eep. 206; Werthebi v. Cont.Ry. c£- T. Co. Id. CS9. 

The merits of the original application, therefore, cannot be hère 
reviewed; and if this motion were in the nature of an appeal, or even 
of a motion for rehearing or reargument, as the plaintiff contends, 
it must bave been denied. But it cannot be so considered. At the 
time the cause was removed a motion for a modification of the order 
had been entertained by the gênerai term, and was then pending and 
unheard, That application must be disposed of by this court. It ia 
brought before it by means of this motion, and in disposing of it this 
court must necessarily act as the gênerai term, and may and should 
make any proper order consistent with the prior gênerai term de-' 
cision, which, upon that motion, it was compétent for the gênerai term 
to make. That motion, as I view it, was in effiect only a motion for' 
aresettlement of the form of the order of afHrmance; not for a rear- 
gument of the appeal, or of any question presented upon the appeal. 
The appeal was from the whole order, on the ground that no case for 
such an order was made in the pétition. In settling, or in resettling,' 
the form of the order of afBrmance, it was compétent for the gênerai 
term to insert any reasonable provisions having référence to the cir- 
cumstances of the case. If this court should not entertain and dis- 
pose of pending motions when a cause was removed, such as for the 
resettlement of the forms of orders, great injustice might at times 
arise, and an open door be i^resented for great abuses, through the 
sudden removal of causes at a particular juncture. The form of or- 
der now asked for is that made at spécial term, with a slight modi- 
fication, to which there can be no reasonable objection, or the deliv- 
ery of sworn copies, as the raie itselt allows. 

The motion should, therefore, be granted. 



AusTiN and others v. Eutland E. Co. and others. 

[Circuit Court, D.Vermonl. June 19, 1SS3.) 

ClRCriT Cour.T— JCEISDICTIOX^PAnTITION IN EqUITT — ClTIZEXSniP — Peopertï 
TaKEN by RaILROAD — CoMPKXi5ATION. 

A. owned a life interost in onu up.divided hnlf of a water lot, and défendant 
corporation aoquired by virtue of its charter tlie oïlier half of tlie lot and tlic 
in t ères* of A., and laid its tracks ac.-oss, and took possession of, and used forrail- 
road puiposes, the wUole lot. Hy contract with Ihe railroad company, and in 
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pnrsuance of a slatiitc of tlie state, D. erccted and occupicd a dock along the front 
of tlie lot. No ell'qrt was made to aoquire fitle to the remainder. The state 
law providcd that in everj' case where a railroad Company had entered upon and 
taken possession of land foi its road, and liad not paid the owner tlierefor, nor, 
TCithin two ycars from entrj" thereon, liad tlie damages appraised by commis- 
sioners, and anaward madearxi dtlivcrcd, the ordinary courts of lawshould Iiave 
jurisdiction thereof, and that a 'iuslilication under tlie act of incorporation 
should not bar the suit ; and the suprême court of the state had held that under 
this staiuto tlie complainants in tliisease could not maintain ejectment for this 
lot until the expiration of two years from tlie timo when their riglit accrued. 
A. having died, her lieirs, and tlie administrator of a deceased lieir, whose lieirs 
were minors, and citizens of another state, filed a bill in equity in the circuit 
court for a partition of said lot. Ueld tiiat, notwithstanding the language 
of the state statute, the remedj' was not at law only, as olaimed by défend- 
ant, but that a bill in equity for a partition was raaintainable, the requisite cit- 
izeiislilp existing ; and that as complainant had never received compensation 
for the taking of the interest by the défendants, and they ivould Uave been en- 
titlcd to a partition of the lot, whicli was not possible without disproportionate 
damage to défendant, owing to tlie dock and improvements placcd thereon 
by them, complainants were entitled to a decree for the payment lo them 
of the value of their interest in the land and dock, to be asr;«rtained by commis- 
sioners, upon convej-ing to défendants their interest thercïn. 

In Equity. 

William G. Shaiv and Edwnrcl J. Phelps, for orators. 

Daniel Rohcrts, for défendants. 

Wheelbe, J. This bill is brought for a, partition of water lot No. 
10 in the city of Burlington, which is ten rods long and two rods 
wide of water front on Lake Champlain, and of a dock extending 
therefrom into the waters of the lake. Nelly Aitstin had an estate 
for life in an undivided half of this lot, with remainder to her heirs. 
The rigbts of the several owners hâve been adjudicated at law. Aus- 
tin V. Rutland R. Co. 45 Yt. 215. The législature of the state pro- 
vided that any person owning lands adjoining the lake might erect 
any wharf or store-house, and extend the same from the land of such 
person in a direct course into the lake between the lands of such per- 
son and the channel of the lake, but not far enough to impede ordi- 
nary navigation in passing up and down the same; and that jiersons 
erecting such wharves or store-houses, their heirs or assigns, should 
hâve the exclusive right to the use, beiîefit, and control of them for- 
ever. Gen. St. p. 447, §§ 5, 6, 7; Eev. Lasvs, §§ 1919, 1920. The 
Champlain & Connecticut Eiver Railroad Company — afterwards called 
the Rutland & Burlington Eailroad Company, and to whose rigbts 
the Eutland Eailroad Company bas succeeded — acquired the right 
to the other undivided half of this lot, and the life estate of Nelly 
Austin in it, by virtue of its charter, and entered upon it, and laid 
tracks across it, and filled into the waters of the lake in front of it, 
and occupied the whole for the purpose of operatiug its railroad. By 
eontract with the Eutland Company the dock in front of it was erected, 
extending in front of other lands of the company, and is now held 
by the défendant Dodge. The Central Vermont Eailroad Company 
is the lessee of the railroad and opérâtes it. Nelly Austin died in 
1870. The orators are her heirs, and one of them is the adminis- 
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trator of the estate of a deceased heir, wbose heirs are minors and 
réside in Pennsylvania, and are not otherwise raade parties. No 
measures hâve ever been taken by either railroad company to acquire 
tbe rigbt to this remainder. 

The statutes of the state provided that in every case -«'hère a rail- 
road Company had entered upon and taken possession of land for the 
construction and accommodation of its railroad, and had not paid the 
owner therefor, nor within two years after such entry had the dam- 
ages appraised by commissioners, and an award made and delivered, 
the ordinary courts of law should hâve jurisdiotion thereof, and that 
a justification under the act of incorporation should not bar the suit. 
Gen. St. p. 221, § 26; Eev. Laws, § 3371. Under this statute it 
■was held that the orators could not maintain ejectment until after two 
years from the time -when their right accrued. Austin v. Rutland li. 
Co. 45 Vt. 215. It is now claimed on behalf of tbe défendants that 
under this statute the orators are not entitled to the possession of 
the property, but bave onlya right to recover damages for its taking, 
and that, therefore, this proceeding cannot be maintained; that there 
is a fatal defect of parties, because the hoirs of the deceased heir of 
Nelly Austin are not personally mado parties; and that the orators 
bave not any right whatever to the dock. Much reliance is placed 
upon the case of Austin v. Rutland R. Co. 45 Vt. 215, for support to 
thèse claims in respect to the right to the property. Some of the re- 
marks of the learned judge wlio delivered the opinion of the court, 
considered abstractly, do give them countenance ; but, when consid- 
ered with référence to the précise question and state of the property 
about -whicb they were made, they are consistent with other views, 
and not determinative of the question now presented. The question 
whether the ejectment could be maintained within the two years was 
a controUing one there, and when that was decided in the négative 
the case was disposed of. Most of the remarks about the right to the 
dock had référence to the rights of the ancestor of Nelly A(istin, who 
died before tbe statute giving the right to the wharf was passed. The 
cases referred to under that head arose in the absence of such légis- 
lation. 

If this statute in relation to tbe rights of owners whose prop- 
erty bas been taken without paj-ment for railroads, was, in a case 
like this, to be construed as leaving to the ownor a mère right to re- 
cover damages, it would be clearly contrary to the constitution of the 
state. The right to take pnvate property for a railroad can, of course, 
be justified, because only that it is taken for public use. The con- 
stitution of this state provides that "wbenever any person's property 
is taken for the use of the public, the owner ought to receive an 
équivalent in money." Chapter 1, art. 2. A right to recover money 
is not money. The owner would bave the right to recover damages 
for taking the property without recourse te the constitution. This 
part of the constitution was not made in vain, but seems to bave 
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been a guaranty, beyond the power of the législature, that tlie owner 
should hâve the right, even against the public, to bave bis property, or 
its value in money for it. The provision m the statute that, after 
the time limited, the ordinary courts of law should bave jurisdiction, 
and that the charter should not be a bar, seems to take away the pro- 
tection from suit which an appraisal and offer of payment of dam- 
ages would give, and to leave the railroad company, and those claim- 
ing under it, liable to suit as wrong-doers, The cases cited to the 
contraiy are where the entry was made anâ the road built with the 
consent of the owner bringing suit. McAidcy v. Western Vt. R. Co. 
33 Vt. 311; Knapp v. McAuley, 39 Vt. 275; Troy é Boston lî. Co. 
v. Potter, 42 Vt. 265. This entry and continuance in possession was 
wbolly without the consent of thèse owners. 

It is argued, however, that this suit in equity cannot be main- 
tained in this court because the remedy, if any, is at law. The ex- 
pression "ordinary courts of law," in the statute, does not appear to 
mean courts only where légal, as distinguished from équitable, remé- 
dies are administered, but seems to include courts of equity, which 
are, in a gênerai sensé, courts of law, when the owner needs or is en- 
titled to équitable relief. This view is not much controverted in be- 
half of the défendants; but it is contended that there is no ground 
hère for équitable relief. The remedy by writ of partition at com- 
mon law was very limited. Co. Lit. 167a. Consequently, courts of 
equity in very early times took jurisdiction, and bave always main- 
tained it. 1 Story, Eq. tit. "Partition ;" Hliller v. IVarmington, 1 Jac. 
& W. 484; Earl of Clarendon v. Hornhy, 1 P. Wms. 446; Gaij v. Par- 
par: 106 U. S. 679; [S. C. 1 Sup. Ct. Eep. 456.] The statutes of 
the State make ample provision for partition, but the proceedings are 
sessions proceedings, which can only be carried on in the state 
courts, and not civil suits at common law, of which this court bas 
concurrent jurisdiction with the state courts. Piev. St. § 629. If 
this court bas jurisdiction of partition at law at ail, it is only of the 
writ of partition at common law, upon which notbing could be done 
but to divide the lands, without power to assign to one and decree or 
adjudge compensation to anotber. Lit. § 248; Nat. Brev. 19. 

In that case, according to the clrâm of the défendants, such power 
may be very necessary, and relief, which can only be had in equity, 
be very appropriate. The orators, being non-residents, had the right 
to corne into this court and institute such proceedings as this court 
bas jurisdiction of appropriate to their case, which is a suit in equity. 

The jurisdiction in equity dépends upon the power to decree convey- 
ances largely, and the parties who may be required to make convey- 
ances shonJd ail be before the court. Gay v. Parpnrt, 106 U. S. 679 ; [3. 
C. 1 Sup. Ct. Eep. 456.] When they are infants or under other disabil- 
ity, and cannot be made parties, tbe partition proceeds, but in suoh 
ruanner as to save their rights nntil their arrivai at full âge or the disa- 
bility is removed. 1 Story, Eq. "Partition." By the statutes of the 



470 FEDERAL REPORTER. 

state, administrators may be anthorized to sell lands of Iheir intestates 
belonging to heirs residing out of the state, the proceeds to be assigned 
tothoseentitledtothe lands. Eev. Laws, §§ 2170, 2171. Shouldsucli 
authorization be produced there would bo nothing in the wayof a de- 
cree assigning the whole to the défendants, requiring conveyances on 
making payment. Should it net be, the partition can prooeed as to 
others, saving the rights oi thèse minors until full âge. The land is 
not partible without disproportionate injury to the défendants, and 
should be ail assigned to them on making just compensation to the 
orators. It bas apparently been made indivisible by the érections 
and constructions of the défendants, with which the orators, and their 
ancestors from whom they dérive title, hâve had nothing to do. The 
orators cannot hâve their full rights under the constitution unless pay- 
ment is actually made before assignment and conveyance. They will 
be entitled to hâve the land, as it would be without what the défend- 
ants hâve placed upon it, divided, and to be put in possession of their 
share, unless such payment is made within some reasonable time to be 
fixed. 

The state and the riparian owners together had, eertainly, the 
right to erect wharves on this front of navigable water ; at least, to 
any extent that would not interfère with the public use of the waters. 
Martin v. Waddell, 16 Pet. 367; Dew v. Jersey Co. 15 How. 426; 
Yaies V. Milwaukee, 10 Wall. 497; liij. Co. v. Renwick n.02 U. S. 
180. The act ol the state législature in passing the statute giving 
the riparian propietors the right to build and own docks or wharves, 
(Rev. Laws, g§ 1919, 1920.) was a grant of such rights in that di- 
rection as the state had, and after that the riparian owners were 
vested with the full right to make such érections in the waters of the 
lake and own them. Cracker v. New York, 15 Fed. Hep. 405. This 
tight was appurtenant to this land, and when the railroad company en- 
tered they entered upon this right to this common land, and when the 
wharf in front of this common land was built under the Kutland Eail- 
road Company it was built upon the right acquired of Nelly Austin, one 
of the tenants in common, as well as upon the rights acquired of the 
owners of the other half of the land. When the estate for lier li£e 
ceasedjher share passed to the orators, and this accretion to it passed 
with it. Waslihurn v. Sproat, 16 Mass. 449. They are tenants in 
oommon with the défendants of so much of the wharf as is in front 
of this land, as a part of the estate in the land. They maj' not, how- 
ever, be entitled to share in the wharf without bearing, in some form, 
a just share of the expense of this improvement. 1 Story, Eq. § 
655. 

An objection is taken by the défendant tlie Central Vermont Eail- 
road Company tbat it is a receiver of other railroads, and a lessee 
of this by lea's'e and order of the court by which it was appointed, 
and accouutable there for its doings under the lease, and not else- 
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where. It was not, howevei', appoînted reeeiver of this land, nor of 
anything in controversy in this suit, and this objection cannot pre- 
vail. 

According to thèse views, there must be a decree for the payment 
to the orators of the value of their interest in the land and dock, to 
be ascertained by commissioners, upon making valid convej'ances of 
their rights, within some i-easonable time to be fixed, and for a parti- 
tion of the land and dock, and possession of their share, in case of 
failure to make payment. In order to ascertain fully the rights of 
the parties, the report of the commissioners should show the value of 
the land and dock in front of it, with the railroad tracks off from it; 
the cost of that part of the dock, and the dépréciation to the time of 
the accruing of the orators' title; the value of the lot, with its right 
to erect a wharf without the wharf now there; the value of the rents 
and profits since the accruing of the orators' title ; and a just divis- 
ion of the lot, and of the lot and dock, in case payment be not 
made. 

An interlocutory decree for the orators for the appointment of com- 
missioners is to be entered accordingly. 



Ex parte Gans.' 
{District Court, E. D. Missouri. July 7, 1SS3.) 

ReVENUK LaW — ASCBRTAINMENT OP IxFOUMEn'S FeES AFTER CASE IS DiSPOSED 

OF — AcT JUNB 23, 1874 — JnniSDiCTiON. 

WUere, after a final Jeoree Imd been made in a smugsling case, and executed 
by paying a fine impo^ed into tUû United States Treasury, a pétition was flled 
in tlie court wliich liad made tlie decree, b}- a party clairaing to be the original 
informer in said case, praying for a certiflcate from tiie court as to tlie value of 
bis services, for the information of tUe secretary of the treasury, held, that the 
court had no jurisdiction. 

Breck Jones, for petitioner. 

Teeat, J. On the fourteenth of June last a pétition was filed by 
said Gans, alleging that he gave the original information in a smug- 
gling case, theretofore finally disposed of in this court, in which the 
proceeds of the property were paid into the United States treasury 
pursuant to the decree rendered. The prayer of the pétition is in thèse 
words : 

"Wheref ors he respectf ully daims the compensation allowed under section 4, 
act June 22, 1874, and prays for a certificate as is provided for in section 6 of 
said act." 

When the attention of the court was tirst ealled to the pétition, it was 
suggested that serions propositions were involved, especially whether, 

iReported by B. F. Rex, Esq., of the St. Louis bar. 
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after final deeree, tlie court or judge could interfère with the discrétion 
of the secretary of the treasury, prescribed by section 4 of the act, 
and whether any executive duty could be devolved on the court or 
judge with respect thereto. As section 4 gives to the secretary of the 
treasury the sole discrétion as to the sum to be awarded to an in- 
former, it is obvious that no judicial action can properly be had with 
respect thereto; for when a judicial décision is had, it must be 
final, unless reversed or modified by the appropriate court having ap- 
pellate or revisory jurisdiction. ïhere is no appeal froni a deeree of 
the court to any executive officer, nor can there be consistently with 
the elementary principles on which the government rests. The co- 
ordinate authority of the executive, législative, and judicial depart- 
ments nciust be observed; each of which departments is confined in 
its action to the sphère assigned to it. Thait proposition is familiar 
to ail. But section 6 says: 

"Tluit no payment, wliere judicial proceedings shall hâve been instituted, 
shall be inade to tlie informer until the compensation shall hâve been estab- 
lislied to the satisfaction of the court or jiulge liaving cognizance of such pro- 
ceedings, and the value of his services been duly eertilied by said court or 
judge for tlie information of the secretary of the treasury; but no certificate 
of the value of such services shall be conclusive of tlie amount thereof." 

Section 2 of the act raade a sweepuig repeal of ail former acts as 
to the payment of shares of fines, etc., to informera and others, and 
requires the entire sum recovered to be paid into the treasury. Pre- 
viously the courts ascertained, as essential to their deeree, what por- 
tion of the sum recovered was to be paid to the United States, and 
what to the informer, for their respective uses. That practice com- 
pelled au alleged informer to intervene in the suit, to which be thus 
became a party contestant. It happened not inf requently that several 
persons claimed to be the original informer, and the United States 
disputed ail their demands. Thus there was before the court, in a 
"suit" pending, matters essential to a right deeree. The litigation 
proceeded in due form, and the judgment of the court was formally 
had. What is contemplated by section 6 is indefinite. When, in "a 
case wherein judicial proceedings shall hâve been instituted," an al- 
leged informer intervenes, the court must dispose of his demand in 
some waj'; and, having done so, its deeree is judicial, not executive, 
and consequently should be reviewed or overturned only in due course 
of further judicial proceedings. 

The oection devolves on the court or judge the détermination of 
two ques';ions : First, is the intervenor the original informer? and, 
second, if so, what is his just compensation? But the section adds 
that "no certificate [by the court] of the value of such services shall 
be couclusive of the amount thereof." 

What, then, is the supposed funotion of the court? '''f to be re- 
viewed by the secretary of the treasury, its action is not judicial; and 
only judicial functions can be devolved on its constitutionality. The 
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pcrsons who happen to be judges may be named for other than judi- 
cial duties eis nominibtis or ex officiis; but it will then be for tbem to 
détermine, each for himself, wliether he will accept the new office or 
position. The United States suprême court, as early as 1794, passed 
upon this gênerai subjeet, and its early décisions were reviewed and 
affirmed in U. S. v. Ferreira, 13 How. 40. 

The act of 1874 présents several anomalies in this respect. If 
the décision as to informera is committed solely to the discrétion of 
the secretary, the duty to décide ia purely executive, and the infor- 
mation upon which he is to act should come from executive sources. 
Section 6 provides that where no judicial proceedings are had, the 
secretary shall require satisfaetory proofs; but where such proceed- 
ings shall hâve been instituted, he must, before payment, hâve the 
certificate of the court, by which, however, he is not bound as to com- 
pensation awarded. This provision may be intended as a check on 
the secretary, but what f unction does the court perform ? Thèse sug- 
gestions are made for the purpose of directing attention to the anom- 
aly of confounding or conîusing judicial and executive functions. 
Whether the decree of a court as to an informer's rights, when made 
in a pending case, could or could not be enforced, need not be decided. 

As to the matter now before the court a distinct question arises, 
viz., whether a court can, after decree rendered, and executed by pay- 
ment of the entire fund into the treasury, take cognizance of any 
claim as to that fund which should hâve been made pending the liti- 
gation. The "case" bas disappeared from the docket, and this court 
bas no further control of it. Shall it now, when no one is in court 
connected with the case, undertake to proceed ex parte, and décide 
that of the amount paid under the former decree a part should be 
taken from the treasury and paid over to petitioner. It may be that 
other persons than petitioner are légal informera, and would, if fairly 
before the court, contest bis demand. When thia case was pending 
they could bave intervened, and the proceeding in rem would bave 
concluded ail by the decree as made; so far, at any rate, as the 
court is concerned. Should any other rule obtain, what limit ia there 
to proceedings like those contemplated,either as to time or number? 
Is it not the wiser and truer interprétation of the statute to hold that 
the jurisdictional authorityof the court and judge necessarily ceased 
when the final decree was executed? Any other ruling must neces- 
sarily involve strange conflicts of jurisdiction between the différent 
departments of govemment, and stranger anomalies in jurisprudence. 
This court cannot usurp jurisdiction, nor enter upon other than ju- 
dicial duties. The original suit bas been finally determined, and the 
power of this court in the premises is at an end. If a new suit is 
instituted to vacate the original decree, by means of which every one 
who bas a supposed interest can intervene, the primai difSculty would 
remain, viz., that no suit can be brought hère against the United 
States which would be essential to vacate a judgmeut in its favor. 
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' Whatever vîew may be taken of tliô eubject, there are so many 
anomalies connected with this application that tlie court must de-, 
cline to entertain and act upon the pétition presented. If the peti-, 
tioner seeks a review of the order of this court, dismissing the pétition: 
for want of jurisdiction, a direct and practical test will occur, viz., 
wliether the appellate court bas jurisdiction, or -whether, on the other. 
hand, the application is non-judicial, and consequently net cognizable 
by the court as siTch. 

An order wiU be entered dismissing the pétition for want of juris- 
diction. 



BiSBEE V. Evans and others.* 

(Circuit Court, D. Kentucky. June 19, 1883.) 

X. Statutb of Limitations. 

United States courts of cquity do not apply tlie statc statuts of limitations in 
obédience to the statute, but by analogy. 

2. S.VMF,. 

Tlie statute ceases to run in favor of a défendant wlio is a non-inhabitant of 
the district, wlien complainant has obtained process against Iiim, ordone ail 
that is necessary to obtain proeess, and not before. 

3. Sajib. 

Section 8 of the judiciary act of MarchS, 1875, does not fix the timewhen suit 
is comniencod against non-inhabitaat défendants so as to stop the ruaaiug of 
the statute. 

In Equity. On demurrer. 

Wharton & Ray, for complainant. 

James S. Pirtle, for défendants. 

Baer, J. This case is submitted on demurrer to défendant Evans' 
plea, setting up the Kentucky statute of 15 years in bar of the action. 
The bill was filed May 11, 1881, and seeks to enforce a vendor's 
lien on a lot in this city for purchase money, evidenced by a note 
due Fcbruary 4, 1867. The bill made Hegan Bros, défendants Avith 
Evans, but they were in no way liable for the note sued on, and 
were alleged to bave been the owners of anotber vendor's note, -which 
the bill alleged had been paid. Hegan Bros, answered, July, 1881, 
insisting they had not been paid. The bill alleged that Evans was 
not an inhabitant of the district, and could not be found in it, and 
praj-ed for an order of court requiring him to appear and plead to 
complainant's bill. The bill was not sworn to, and the necessary 
afSdavit for such an order was not filed until April 12, 1883, when 
a warning order was entered. The question is when the action com- 
menced as against Evans. 



iReportcd byGeo. Du Relie, Asst. U. S. Atty. 



BISBEE ?;. EVANS. .475 

The Kenlucky statute provides that "an action shall be deemed to 
hâve commenced at the date of the summons or process issued in 
good faith from the court or tribunal having jurisdiction of the cause 
of action." This, however, does not control this court. Courts of 
equity in the state allow the bar of the statute of limitations in 
obédience to the statute, but United States equity courts apply the 
statute by analogy, and not in obédience to it. The equity rules of 
the suprême court authorize, as or course, the issuing of a subpœna 
by the clerk after the filing of the bill, upon the application of the 
complainant, but the warning order against a défendant, not an in- 
habitiint, must be made by order of court. 

The plea of defenJant is upon the theory that this suit was not 
commenced, as to Evans, until at least tins warning order was rnade 
by the court. The complainant insists that under the jjrovisions of 
the eighth section of the judiciary act, approved March, 3, 1875, the 
suit is commenced at the time of the filing of the bill in the office, 
and that the warning ordp'- cannot, by the terms of tins section, be 
made until the suit bas already commenced. The language is: 

" Wlien, In any suit commenced in any circnit court of the United States, 
to enforce any légal or équitable lien upon * * * real or personal prop- 
erty witliin the district whore sucli suit is brought, one or moreof tlie défend- 
ants therein shall not be an inhabitant of or foiuid within the said district, 
a * * it shall be lawful for the court to make an order directing such ab- 
sent défendant or défendants to appear, ploud, * * * . by a day certain, to 
be designated, h-- * * and in case such absent défendant shall not appear, 
plead, * * '■■ and upon proof of the service or publication of said order, 
and of the performance of tlie directions coutaiued in the same, it shall be 
lawful for the court to entertain jurisdiction, and proceed to the heariug and 
adjudication of suoli suit in the sarne manner as if such absent défendant had 
been served with process within the said district." 

The subséquent part of this section provides that this service shall 
not give the court jurisdiction to render a personal judgment, but 
that the adjudication shall only afïect the property. This, however, 
is not pertinent to the question undei' considération. In construing 
this section we must look to the scope and object of the enactment. 
It is true, the suit is commenced upon the filing of the bill, for the 
purpose of taking the necessary steps to bring the défendant, who is 
a non-inhabitant, before the court. This is true in a suit against an 
inhabitant, and the court maj' make orders necessary or proper to 
hring the défendant before the court as soon as the bill is filed. But 
.does it follow that congress declared in this section a suit commenced 
against a non-inhabitant of the district upon the mère filing of the 
bill, so as i^ stop the running of the statute of limitations? 

If we are to look alone to the language of the section, is it not 
rather when and only when "it shall be lavrful for the court to enter- 
tain jurisdiction" that the suit is comjnenced against the non-inhabit- 
ant défendant. It seems to me that congress did not intend and 
lias not'cîetermined when a suit is commenced against a défendant 
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so as to stop the running of the statute of limitations, and that this 
court must détermine the question in the absence of a statute. 

AVhenever a complainant has in good faith obtained process, or, it 
may be, whenever he has done ail that is necessary for him to do to 
obtain process to bring a défendant before the court, then his suit is 
commenced as to that défendant, and then the running of the stat- 
ute ceases, and not before. 

In this case it was the duty of the complainant to obtain process 
under the provisions of this section, or at least to hâve filed an afS- 
davit and moved for the proper order, and as he did not do this un- 
til after the expiration of the 15 years, tb^ demurrer to the plea 
should be overruled. This view is sustained by Pindell v. Maydwell, 
7 B. Mon. 314; Lyle v. Bradford, 7 Mon. 111; Hayden v. Bucklin, 
9 Paige, 513; Fitch v. Smith, 10 Paige, 9; Webh v. Pell, 1 Paige, 
5G4; lîoss v. Luther, (4 Cow. 158,) 15 Amer. Dec. 341, and note. 



^Patrick v. Leach and others. 
{Circuit Court, D. JVebraska. May, 1881.) 

1. A'JTOTîNET Lien Fon Fées — Judgment— Lâches. 

Where an attorney at law has obta.ned a judgraent for his client, on which 
ne is entitled by law to a lien for his fées, ana has perfected his lien in accord- 
anee with the provisions of the law, he ma_venforce it, notwilhstanding a com- 
promise and settlement made by his client with the othcr parly, allhough he 
lias not made himself a party tothe record. 

2. Same — Attoi'.xey Intervening. 

Where it is necessary, in a suit to set aside such a judgmont, to protect the 
attorney's lien, that he be made a party to the suit, the court will allow him to 
intervene thereia. 

In Equity. 

J. ]\I. IVoolworth, for plaintifif. 

Coivïn and Howe, pro se. 

McCrary, J, Thèse petitioners are the attorneys for the respond- 
ent Leach, and "were his attorneys in the state court in which the 
judgment was rendered against complainant, which is sought to be 
enjoined. They claim a lien upon that judgment for attorney's fées. 
They filed their lien in the state court, but whether they gave the 
notice required by law is a matter of dispute; petitioners asserting 
that they did, and Patrick that they did not. 

The petitioners say that they relied upon their lien, and did not 
anticipate that their client would undertake to settle and satisfy the 
judgment without their consent, and that, therefore, they did not 
deem it necessary for the protection of their rights to make taemselves 
parties. Their client, Leach, did, however, prier to the announee- 
ment of a décision by the court in this case, enter into an agreement 
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of compromise and settlement with Patrick, whereby the judgment 
was to be satisfied and canceled. The case was subsequently decided 
by this court upon the merits, and without référence to the settle- 
ment in favor of Patrick, and a decree was prepared enjoining the 
collection of said judgment. 

On the twenty-ninth of April last the petitioners presented the 
présent application. The decree in this case had been previously 
prepared and approved by the jndge ; but, in view of the filing of 
this application, the decree, though signed on the first of April, was 
not filed, but held by the judge until a hearing upon this application 
could be had. The case is, therefore, not yet finally disposed of, and 
it is within the power of the court to modify or cancel altogether the 
decree which bas been signed, but not filed or recorded. The court bas 
not, up to the présent moment, lest control of the case. The record 
has not been finally made up. The application may, therefore, be 
considered upon its merits. We conclude : 

1. That petitioners were not guilty of lâches in not making this 
application s«oner. They were not bound to anticipate a settlement 
and cancellation of the judgment. They had a right to présume that 
their rights would be regarded by their client, and that it would not 
be neeessary for them, as against him, to be made parties to this 
suit in order to préserve any right they had by virtue of their claim 
of lien upon the judgment. 

2. That, under the peculiar circumstances, injustice may be done 
the petitioners if they are not made parties. If, for example, an 
appeal from the decree of this court shall be prosecuted in the name 
of the défendant Leach alone, it would probably be dismissed by the 
suprême court on the gronnd of the settlement. To this he could not 
object; but the petitioners, if parties, could, upon the ground that 
they are not bound by the settlement. If parties, the petitioners 
could appear and bave a hearing in the suprême court upon the 
merits; and if, upon the merits, the decree of this court should be 
reversed, they would be entitled to the enforcement of their lien, if 
it shall proveto be valid, notwithstanding the settlement maybe held 
binding upon Leach. On the other hand, if the présent application 
be denied, and Leach's appeal should be dismissed on the ground of 
the settlement, the resuit would be that the petitioners would be con- 
cluded upon the question of their lien, and at the same time de- 
prived of the benefit of an appeal; in other words, the decree of this 
court would be rendered, as to them, final. 

3. As to the question whether Patrick had notice of the lien of peti- 
tioners, upon the présent showing there is a conflict of testimony. 
The petitioners charge notice; Patrick dénies it. There is an issue of 
fact, and a fair question to be litigated. We do not décide it either 
way at présent, but hold that if the decree of this court upon the 
merits should be reversed, they ought upon a rehearing to be heard 
upon it. 
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4. As'tbis court holds'the juclgment ought to be, canceled, and sat- 
isfied, it follows tbat we miist also bold tbat the petitionérs bave no 
rigbt under tbeir claim of lien; but before rendering final decree we 
i.will make them parties in order to give tbem tbe benefifc of an appeal. 
Tbere need be no delay. 

Let tbe petitionérs be made défendants, and file tbeir billof inter- 
vention at the présent term witbin a time certain to be fixed. They 
can only be heard upon tbe record as it stands. Tbey cannot, because 
of the misconduct of tbeir client, be permitted to reopen the case for 
taking further testimony. Final decree will, therefore, be entered at 
tbis term, and an appeal allowed. 



HiBEENiA Ins. Co. r. St. Louis & New Orléans Transportation 

Co. and others.' 

(Ci)-ntit Court, E. D. Missouri. July 3, 1883.) 

1. COMMOX CaiîKIEH — BlI.I. OF LaDING — -EXCEPTED PERILS — " DANGERS OF THE 
RlVKli." 

The plirase "dangers of the river," as used in hills of ladiiig, includcs dan- 
gers arising from unknown reefs which liave suddcnly fonued in the cliannel, 
and arc net discovcrahle by care and skill. 

.2. TOWAGE COXTRACT — EXCF.RTED PeRII.S, 

Wliere theowner of a tow-lioat acrees to towa barge containing a cargo from 
St. Louis to iS'cw Orléans, and to delivcr the barge and cargo to a consignée at 
the latter place, " Ihe dangers of navigation and other known or unknown 
obstacles excepted," and said tow-boat ran said barge against a tre^, whioli 
had recently falle}i into tlie channel, and was cntirely subnierged and hidden 
frora view, and the présence of wliiclx in the channel was unl^nown, and not 
discoverable by care and skill on the pilot's part, and said barge and cargo were 
greatl\' damagetl, hi'nl, tbat the accident arose fiom an excepted iieril, and 
tliat tiie owner of the tow-boat «as not lial)le. 

In Equity. 

The Babbage Transportation Company, a corporation doing busi- 
ness as common carrier on the Mississippi, and also engaged in tow- 
ing barges for bire, contracted to transport a large amount of wheat, 
insured by plaintifï, frora St. Louis to New Orléans, — "tbe dangers of 
the river, fire,and collision excepted." The wheat was loaded for trans- 
portation upon said company's barge, the Sallie Pearce. Tbe Bab- 
bage Transportation Company also contracted totow the barge Colossal 
and cargo from St. Louis to New Orléans, and deliver them to a con- 
signée at tbe latter place, — "the dangers of navigation and the dan- 
gers of i « * collision, * * * and other known or unknown 
obstacles, excepted." Said barge and cargo were also insured by 
' plaintiff. The steamer Means, belonging to said company, took the 
Sallie Pearce and several other barges in towand proceeded downtbe 

'Reported by B. F. Rex, Esq., of the St. Louis bar. 
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river, but before reaèliing her destination she ran, together with her 
two starboard barges, upona bidden reef orlumpof sand in thechàn- 
neb with such force as to cause them to stick fast. The sudden 
checking of the steamer caused the lines of th'e starboard barges to 
part, -and caused the Sallie Pearce to break away from the steamer, 
though fastened in the proper manner and with lines of usual strength. 
After breaking away the barge was carried by the rapid current vio- 
lently against the gaards of a steam-boat laid up at the Missouri shore, 
a short distance below the reef, and her cargo box was broken in and 
a large part of her cargo lost. Evidence was introduced by défend- 
ants, at the trial, tending to prove that the reef upon which the Means 
struck was in the channel; that it had been formed suddenly; that 
the pilot had no reason to suppose it was there; and that the beat was 
being handled with care and skill when the accident occurred. 

The Colossal appears to bave been unseaworthy at the time she 
started. She was taken in tow by a steamer belonging to the Bab- 
bage Transportation Company, which started down the river with her 
and some other barges, but on her way down, as she was nearing the 
mouth of the St. Francis river, and while said steamer and barges 
were in a very narrow channel, not over 100 yards wide, and while 
floating and flanking down through said channel in the safest and 
most prudent manner, the steamer and her tow occupying the width 
of the channel, the pilot saw that there was an unusual current set- 
ting in towards the Missouri shore just at the mouth of said St. 
Francis river, and that he would run very near the shore unless he 
backed said.boat, and he immediately baeked said beat, and would 
hâve passed in safety through this narrow place, but just below the 
mouth of said river the bank had shortly before caved in, of which 
no one coming down the river could bave had any knowledge, and a 
large tree upon the iand had fallen into the river, and, in passing, 
the stem of said barge Colossal struck the tree, which was hidden in 
the water from view of the pilot, and which by no act of bis, or pru- 
dence or précaution on the part of the steamer, or those in charge of 
her, could bave been avoided, and the Colossal was broken loose 
from the tow-boat and floated down about a mile before said beat 
could overtake her and make her fast again, and when said barge was 
reached she had been so much damaged and injured by her stroke 
against said tree, in her weak and unseaworthy condition, that she 
was almost full of water, and it was impossible to pump her out or 
do more than Iand her and make her fast to shore, which was done 
without loss of time, and ail of her cargo saved that could be saved, 
but a large portion of it was unavoidably damaged and rendered 
worthless. Plaintiflf paid the losses and became subrogated to the 
owners' rights against said transportation companj'. 

Said company bas. since been absorbed by the St, Louis & Xew 
Orléans Transportation Company, which bas succeeded to its liabil- 
ities. .' , . 
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O. B. Sansum and George H. Shielch, for plaintiiï. 

G'iven Camphell and Thomas J. Partis, for défendant. 

Treat, J. As to the structure of the bill and the principles in- 
volved, the views of this court were heretofore expressed;' following 
Case V. Beauregard, 99 U. S. 119, and S. C. 101 U. S. 688. As to 
the shipment on the Sallie Pearce, the contract was that of a com- 
mon carrier. As to the Colossal there has been some testimony 
offered in order to détermine -whether the contract was simply that 
of towage or that of a common carrier. The court holds that it was 
simply a towage contract, which is apparent, not only from the face 
of the written contracts themselves, but also from the facts as devel- 
oped that said barge and cargo belonged to the shipper. Whether 
this be so or not is of no moment, in the view the court takes of the 
case. There were two accidents ; one as to the Sallie Pearce, and 
the other as to the Colossal. As usual in such cases there is a great 
conflict of testimony. Hence, the court lias souglit to reach a cor- 
rect conclusion by examining the physical facts and circumstances 
connected with each disaster. The conclusion reached is that each 
disaster was caused by an inévitable accident, falling within the ex- 
cepted périls of the river. 

The bill will be dismissed, with costs. 



RuTTBN V. Union Pac. Ry. Co. and another. 

[Circuit Court, S. D. New York. July 25, 1SS3.) 

Raii.road Bonds— Consolidation of Raii.road Cojipanies— Bill to Enforce 
Lien. 

The holdcr of the bonds of a railroad and telegraph corapany payable to bearer, 
■with interest semi-annually, secured on the income from the saleof its land, and 
the opération of its road and Une, which hâve passedhy consolidation to another 
railroad corapany, is a creditor havinic a spécifie lieii upon the income of the 
property whicli has gone from his debtor into the hands of the other Company, 
and lie ma}' file a bill in equity toenorce such lien afterdefault in paj-ment ôf 
the principal of such bonds, and interest according to the terms thereof. 

In Equity. 

Simon Sterne, for orator. 

Artemas H. Holmes, for défendant. 

Wheeler, J. This case is not like Walser v. Seligman, 13 Fed. 
Eep. 415, and Jones v. Green, 1 Wall. 330, and that class of cases, 
which are mère creditors' bills, seeking a decree against the holder of 
the debtor's property solely because it is the debtor's property and 
the défendant has it; nor like Whippi" v. Union Pac. lîtj. Co. Sup. 
et. Kan., where a personal judgment was sought for personal injuries 

>See 10 FED. Rep. 596, and 13 Fed. Rep. 516. 
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on tlie road of one of the constituent companies of tbe défendant be- 
fore consolidation; nor like Haywarcl v, Andrews, 106 D. S. 672, [S. 
C. 1 Sup. et. Eep. 544,] and New York Guaranty é Indemrnty Co. v. 
Memphis Water Go. 2 Sup. Ct. Eep. 279, (Sup. Ct. U. S., Oct. Term, 
1882,) where the équitable assignée of a purely légal right of action 
was seeking relief in equity, — theprinciples of ail of wbich bave been 
invoked in support of this demurrer by the défendant the Union Pa- 
cific Eailway Company. According to the allégations of the bill the 
orator is the bearer of the bonds of the défendant the Denver Pacific 
Eailway & Telegraph Co'xipany, payable to bearer, with ùiterest semi- 
annually, secui-ed on the income from the sale of its lands, and the 
opération of its road and line, wbich hâve passed by the consolidation 
to the other défendant. He is not an assignée merely of the bonds, 
but is, as bearer, an original payée, to whom the promise runs directly. 
White V. Vermont d M. lî. Co. 21 How. 575. 

The orator is not seeking to enforce any personal liability of the 
Union Pacific Eailway Company, as founded upon its own undertak- 
ing or wrongful act; and does not claim that that défendant is liable 
for the undertakings or acts of tbe other. The grounds of relief upon 
which he stands rest entirely upon his relation to the pi-operty of the 
latter in the hands of the former. This relation is not that of a 
creditor at large merely, as mentioned by Judge Wallacb in Walser 
V. Seligman, supra; it is that a creditor having a spécifie lien upon 
the income of property which has gone from his debtor into the 
hands of the other défendant. Perhaps the debtor corporation is, by 
the consolidation agreement, so far left in existence that he could 
maintain an action at law against it, and bave exécution, and by it 
reacb any spécifie property that was the property of the debtor at the 
time of consolidation, if there is any such; and as to the gênerai 
property of the debtor, upon which he has no lien, he would be 
obliged to exhaust that remedy, as shown in the cases mentioned on 
that subject, before proceeding against others on account of such 
propertj'; but he has a lien upon this income, which he has a right to 
pursue, independently of any proceeding at law, to reacli other prop- 
erty, or any foreclosure of specifically mortgaged property. He has 
the clear right to avail bimself of any one of ail his secnrities by 
pursuiug any one of the aijpropriate remédies for that purpose. 
This income, in tbe hands of the Union Pacific Company, never was 
the property of the Denver Pacific, and could not be reached by judg- 
ment against that company, aud the oi-ator eau hâve no judgmeiit. 
against the Union Pacific Comi^any. This lien can be enforced only 
in equity, and this bill seems to be appropriate to enforce it. The 
iaterest coupons for several years are due, and this income is alleged 
to be sutficient to meet them. By the terms of the bonds, default of 
interest for 60 days after demand made the principal "subject to be- 
come due and payable;" which is understood to mean, subject to be- 
v.l7,no.6— 31 
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corne so at the option of the holder; and this bill shows no élection 
of the orator to hâve thèse bonds become due. 

As the case stands, the orator bas this debt, equal to the amount 
of the coupons, secured upon this income large enough to meet it in 
the hands of the Union Pacific, which he can reach only in equity, 
and which this bill is appropriate to reach. Unless this is changed 
by the answer be seems entitled to the relief asked. 

The demurrer is overruled; the défendants to answer over by tbfl 
September rule-day. 



MiLNE V. DoroiASS.^ 
{Circuit Court E. B. Missouri. July 3, 1S83.) 

1. Pleadixo — Defect in Allégation Scpplied bt Evidence— Paetnerstup. 

Where, after the dissolution of a fîrm, onii of the partners brought suit in 
his own name for damages suiïered by the tirra frora a b reach of a contract 
made with it, and the allégations of his pétition as to his right to sue in his 
owa name were vague, but it was proved at the trial of the case that the firm 
had been dissolved by an agreement belween the partners, and that the plain- 
tif!, as continuing partner, suoceeded by the terms of the agreement to ail the 
rights of the firm, held, that the évidence supplicd the defect in the pétition. 

2. CoMitoN Carrieiî — Unnkcessary Delay — Damages. 

Where there is unnecessary delay on the part of a common carrier in the 
delivery of goods which he has undertaken to transport, and the market price 
of sucli goods at the place of delivery is lower at the time of delivery than at 
the time when the delivery should hâve taken place, the carrier is liable in 
. damages for the différence between the value of the goods at the former and 
their value at the latter date, at market priées. 

This is a suit by John Milne against John M. Douglas, receiver of 
the Ohio & Mississippi Eailway Company, the New York, Pennsyl- 
vania & Ohio Eailway Company, the New York, Lake Erie & Western 
Eailway Company, and the Eed Cross Line of steam-ships. 

The plaintm states in his pétition "that he is the successor in 
business to the copartnership formorly existing and doing business 
as produce commission marchants at Dundee, Scotland, where he 
résides, under the firm name of Milne & Berry ; that he receives pay- 
ment of accounts due to, and discharges the obligations of, the said 
firm; that he carries on the business for his own account at old prem- 
ises," etc. It appeared from the évidence that the firm of Milue & 
Berry had been dissolved by an agreement of the partners prior to 
the institution of this suit, and that by the terms of the agreement 
Mr. Milne succeeded to ail the firm's rights and assumed ail their 
obligations. 

George M. Stewart and Paul Bahcivell, for plaintifï. 

Garland é Pollard, for défendant. 

iReportcd by B. F. Rex, Esq., of the St. Louis bar. 
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Teeat, J. The views of the court heretofore expressed* control as 
to the la-w. The action is for damages sustained in conséquence of 
unnecessary delay by a common carrier in the delivery of goods, The 
court has been largely aided by counsel, through tabulation of many 
dates pertaining to the injury, but has still been left to ascertain 
values at Dundee, Scotland, at two dates, as best it could, through a 
mass of papers which are vague and uncertain. The first point pre- 
sented is as to the right of the plaintiff to recover in his own name. 
The allégation is indistinct; but the defect, if any, may be consid- 
ered as supplied hj the proofs, viz., the right of the surviving part- 
ner to sue. An analysis as to the varions shipments, and as to the 
times when the property shipped should respectively hâve reached 
Dundee under the circumatances, and also as to the prices at the 
time when the flour should hâve arrived and when it did actually ar- 
rive, shows that there were only six car-loads which arrived at Dun- 
dee on February ISth, instead of February 4th. From February 
4th to February ISth there was no change in prices. There were 
two car-loads wbich should hâve arrived on February 4th, but did 
not arrive until Mareh 2Gth or March 30th. There was a fall in 
the prices between those dates of one shilling per sack, making aloss 
of £20, which, at United States rates, amount to §97.32, for which 
inrlgrinent wili be entered. 



United States ex rel. Myra Clark Gaines v. City of New 

Okleans.'' 

{Circuit Court, E. U. Loxiisiana. June, 18S3.) 

. ilAî-'DAM-ns. 

Wliere it appears, upon the return toa writ of exécution against a municipal 
corporation, tliat, in reply to a demanrl made upon liim, tlie mavor stated tliat 
the défendant had no property to satisfythe writ ; that nuinerous similar writs 
had within a le-.v montlis aad within a few days been issued against défendant 
and returned unsatistied, and in the return tb the rule for tlie mandamus the 
défendant sets up tliat U'.ere are judgments against tlie défendant prior to that 
of relator wliolly uosatisfied, — uothing could more fully establish tho right of 
the relator to liave a raandamua to cause the levy of a tax to pay her judgment. 

L Municipal Corporation. 

Where a rauncipal corporation, by the authority of a statute, contracted a 
liability, in the absence of any other provision of ihe law for payraent, she nec- 
essarily had puwer to bind herself, and did bind herself, to pay, by the exercise 
of iliose " powers incident to municipal corporations" with which she was ea- 
dowtd by the statute, i. e., by leYying a tax. 

I. Saîie—Da-Maoes fok a Top.t— La. Civii, Code, 2315. 

" Every act whatever of man that causes damage to another, obliges him 
through whose fault it happened td repair it." La. Civil Code, 231.5. The 
mcaning of this la that under Louisiana law the wrong done by oue human 

'W FED REP.S7. 

' Repu ted by Joseph P. Hornor, Esq., of tha New Orléans b»r. 
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heing to anotlier, or to liis estate, créâtes an obligation ; i. e., brings at once 
into existunce tlic relation of debtor and crcditor between the wrong-doer and 
tilt! injiircd party. ïhis provision includes municipal corporations as among 
those vvlio are subject to this obligation. 

4. Same — Deetor's PiiOPEUTY Pledged to CnEDiTons — Lx. Civil Code, 3183. 
"The property of the debtor is the common pledgc of hls creditors." La. 
Civil Code, 3183. Th'e meaning of this is that the property of the debtor is 
pledged so that it might be subjected to that process of the créditer which 
raay l>e suitable to the case; the property of an individual debtor maj' bereached 
by seizure under a writ oîfleri fadas ; "the property of a debtor which is a mu- 
nicipal corporation may be reached by taxation. 

6. Bame — Retiîoactivb Laws — La. Civil, Code, 8. 

"A law can prescribe onlj' for the future ; it can hâve no rétrospective opér- 
ation." La. Civil Code, 8. This article has the paramount force of a consiitu- 
tional provision ; it is a régulation of the power of ail subséquent laws, whether 
they bc found in future constitutions or future statutes ; it is a statutory déc- 
laration and covenant on the part of the state incapacitating subséquent laws 
from disturbing any obligations. 

"VVhen thèse three provisions are put together, it results that the state pbiced 
the wrong-doer under an obligation ; for ihe fultillmcnt of that obligation sub- 
jected ail lus présent and future property to a pie Ige; and contracted that the 
law-making power should pass no law which should aiïect that obligation or 
that plcdge. It follows, theu, that at whatuver time the obligation of the de- 
fendant to the relater was incurred, at that time there was, by'ope;ation of the 
gtatute, an inviolable pledge creatcd, whi( h should operate as well upon the 
future as upon the présent, and should give her payment by taxation. 

6. CONDITIOKAL OBLIGATIONS. 

The jurisprudence of Louisiana is setlled that in conditional obl'gations the 
law which exists at the time the obligation was con racted, and not that which 
exists when the condition takes place, governs the riglits of the jiariics. 

7. La. Constitution, art. 209 ; Aot 93 op La. op 1856, p. 68. 

The article 209 of the présent constituiion of Louisiana, and the act No. 93 
of 1856, p. 68, liad no référence to already existing obligations of any sort. 

8. La. Constitution, art. 11. 

"AU courts shall be open, and every person, for in Jury donc liim in hisrights, 
lands, goods, person, or réputation, shall bave adéquate remedy by due process 
of law, and justice administered without déniai or unreasonable delaj'." La. 
Const. art. 11. This provision is applicable to the redress for ail wrongs 
done to person or propertj', and to that extent gives, for the redress for wrongs, 
a remedy eompletely adéquate ; i. e., a satisfaction limited ouly by the prop- 
erty of the debtor. 

Application for Mandamns. 

W. R. Mills, A. Goldtluvaite, and /. Ward GurUy, Jr., for tlie re- 
lator. 

Charles F. Biick, City Atty., for the respondent. 

BiLLiNGS, J. This cause is submitted upon an application for a 
mandamus to compel the levy of a tax to pay a judgment rendered in 
this court. There are two preliminary objections : (1) That there 
has been issued no alternative writ of mandaynus. The answer to 
this objection is that the proceedings in this cause — namely, the péti- 
tion, which, together with an order to show cause, has been served 
upon the persons against whom the writ is sought — are such as hâve 
been invariably followed in this court in the hundreds of causes where 
similar writs hâve been allowed, and constitute precisely the mode of 
procédure pointed out by the Code of Practice. That an alternative 
writ is not a prerequisite for this process, see Com'rs v. Aspinwall, 
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24 How. 385. (2) That noretum of nulla bona upon the "writ oî/leri 
facias has been made. The mandamus is asked for the amount of 
tlie judgment, less $40,000, the amount covered by a seizure under 
the writ of exécution. The return of no property would be only very 
strong évidence that the mandamus was necessary for the recovery or 
collection of the judgment. The proof is that the mayor, when de- 
mand was made to point out property, stated to the marshal that the 
défendant had none wherewith to satisfy the writ, either wholly or 
in part; that numerous similar writs hâve, within the past few months 
and within a few days, been issued against the défendant and returned 
unsatisfied; and in the defendant's return the ground is set up that 
there are judgments against the défendant prier to the relator's, and 
wholly unsatisfied, amounting to $700,000, or thereabouts. No re- 
turn in this case could more fully establish than does this avidence 
that the relator must hâve the levy of a tax to pay her judgment, or 
that it will remain unpaid. The évidence shows, and, indeed, the re- 
turn of the défendant admits this, and pleads a statute which would 
dispense with a, Jieri facias. Under such proofs, and with such a re- 
turn, the return of the exécution is immaterial. High, E^- Eem. § 
377. 

The real question, then, cornes to be considered, has the relat«r 
shownherself to be entitled to a tax? This means, has the law-mak- 
ing power authorized and bound the city of New Orléans to assess 
and levy and collect a tax to pay relator's judgment ? 

The relator's demand, which is represented by this judgment, is 
for taking possession of her land and preventing her recovery of it 
from the year 1837 to the year 1877. The various charters of the 
city of New Orléans show that prier to and since the year 1836 the 
city has had "ail such rights, powers, and capaoities as are incident 
to municipal corporations," and aise the capacity of "acquiring, en- 
joying, and alienating ail kinds of property, real, persenal, and mixed." 
Acts 1805, p. 46, § 1, and p. 56, § 6; Acts 1836, p. 31, § 4; Acts 
1852, p. 48, § 22; Acts 1856, p. 136, § 1; and Acts 1870, Ex. Sess, 
p. 30, § 2. 

The record shows that the debt er obligation merged in the judg- 
ment sprang out of the acquisition, enjoyment, and aliénation of real 
property, and was, therefeïe, incurred in the exercise ef the powers 
specially granted. This is conclusively settled by the judgment itself 
in this case, as well as by that in the case of Gaines y.New Orléans, 
6 Wall. 716, and 15 Wall. 624. 

In Rabassa v. Orléans Navigation Co. 5 La. 463, 464, the court 
state the question submitted to be whether a corporation is respon- 
sible for an injurions act in relation to a matter within the scope of 
its corporate objects. They answer the question in the affirmative, 
and say: 

" If they [the corporation] rented a house and committed waste during the 
lease, or made themselves respousible by the nou-performaace of any obliga- 
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tion whicli the law imposes on tbe lessee, it can liavdly be questioned that 
tbey would be bound to make good the loss. If it be objected tbat, in the 
case last put, the responsibility grew ont of a contnict, we can hardly see how 
their liability would be varied, if, without a contraot, they entered upon tlie 
pioperty ot another and used it for corporate purposes." 

Since the corporation, by the authority of the statute, contracted 
the liability, in the absence of any other provision of the law for pay- 
ment, she necessarily had power to bind herself, and did bind her- 
Belf, to pay by the exercise of those "povvers incident to municipal 
corporations" with which she was also endowed by the statute, i. e., 
by levying a tax. This reasoning is adopted and this conclusion is 
maintained by the suprême court of the United States with référence 
to a debt evidenced by a bond; but the conclusion is just as unavoid- 
able with respect to ail debts which originate in the exercise of granted 
powers. 

The facts which beyond doubt authorize the conclusion that the 
power to tax exista are thèse : That the obligation is contracted or 
springs up inside of the granted powers; that there is no other mode 
of performance; that the power to tax is one of the usual powers in- 
cident to cities, and is therefore granted; and the conclusion is estab- 
lished with equal certainty whether the obligation be written or verbal, 
express or implied,resulting from a contract or tort, provided the act 
ereating the obligation is within the delegated corporate faculties. 
In the language of the suprême court in lîabassa v. New Orléans Nav. 
Co., supra, " We cannot see how the liability would be varied if, with- 
out a contract, they [the corporation] entered upon the çroperty of 
another and used it for corporate purposes." 

The suprême court of the United States, in U. S. v. Nciv Orléans, 
08 U. S. 393, says : "When such a corporation is created, the power 
of taxation is vested in it as an essential attribute, for ail the pur- 
poses of its existence, unless its exercise be, in express terms, pro- 
hibited." Again, at page 397, the court say : "As already said, the 
power of taxation is a power incident to such a corporation, and may 
be exereised for ail the purposes authorized by its charter or subsé- 
quent législation." 

I tiiink it is established beyond successful controversy that the 
city of New Orléans has the power, and may be compelled, to levy 
this tax, unless, as is urged by the défendant, the power of taxation, 
with référence to this indebtedness, is qualified and controlled by the 
statute of 1S5G, and by article 209 of the constitution of 1879. 

The act of 1856, No. 93, p. 68, provides that "the power to tax is 
limited to Ij per cent, of the assessed value of realestate and slaves, 
provided that such an amount shall be raised thereby as shall be suffi- 
cient to pay the interest of the présent city debts, together with the 
graduai réduction of the capital of the Consolidated debt, as required 
by the laws now in force." 

The article 209 of our présent constitution is as foUows: "And no 
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p".i:.sL or municipal tax for ail pnrposes whatsoever shall exceed 10 
uiillson the dollar of valuation;" provided that byavoteof the inhab- 
itauts fiuther taxation for certain improvements is allowablé. It is 
to be observed that if this statute and constitutional provision afifect 
ihis obligation, it cannot be denied that they would practically take 
away ail remedy for the relator. 

I shall, in this connection, and for the pui-pose of testinf); the argu- 
ment urged by the défendant, assume, what I think is not the fact, 
that the act of 1856 and article 209, above set forth, were intended to 
affect pre-existing obligations. If they were such limitations they 
would be utterly void, as impairing a contract entered into on the 
part of the state of Louisiana itself. 

There are three provisions of the statute, found in three articles of 
our Civil Code, each having been adopted many years prior to 1836, 
which require to be considered collectively in order to see just what 
the state has done, and has obligated itself not to do. 

(1) Civil Code, art. 2315, (old 2294:) "Every act whatever of man 
that causes damage to another, obliges liim through whose fault it 
happened to repair it." The meaning of this is that, under our law, 
the wrong done by one human being to another, or to his estate, 
créâtes an obligation; i. e., brings at once into existence the relation 
of debtor and créditer between the wrong-doer and the injured party. 
This provision includes municipal corporations as among thoso who 
are subjocted to this obligation. McGary v. City of Lafaijcttc, 12 Rob. 
668; S. C. 4 La. Ann. 440; liabassa v. Navigation Co. 5 La. 463, 
464; Wilde v. Citij of Neiv Orléans, 12 La. Ann. 15; and Gaines v. 
New Orléans, 6 Wall. 716. 

(2) Civil Code, art. 3183, (old 3160:) "The property of the debtor 
is the eommon pledge of his creditors." The preceding article sub- 
jects to the eommon pledge ail the debtor's présent and future prop- 
erty. The meaning of thia is that the property of the debtor is 
pledged, so that it miglit be subjected to that process of the creditor 
which may be suitable to the case; the property of an individual 
debtor may be reached by seizure under a writ of fieri facias; the 
pro^jert}' of a debtor which is a municipal corporation may be reached 
by taxation. 

(3) Civil Code, art. 8: "A law can prescribe only for the future; 
it can hâve no rétrospective opération." This article has the para- 
mount force of a constitutional i^rovision. It is a régulation of the 
power of ail subséquent laws, whether theybe found in future consti- 
tutions or future statutes. It is a statutory déclaration and conve- 
nant on the part of the state incapacitating subséquent laws from dis- 
turbing any obligations. Having been in opération from 1808 to the 
présent time, it attached to ail obligations in this case as they sprang 
into existence, and controis and protects them. 

When the three provisions are put together, it results that the state 
placed the wrong-doer under au obligation, for its fullillment sub- 
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jected ail his présent and future property to a pledge, and contracted 
that the law-making power sliould pass no law which should affect 
that obligation or that pledge. 

It is of no avail, then, to urge that the indebtedness of the défendant 
springs out of a wrong ; for, under the statutory enactments above re- 
cited, the obligation to repair an injury inflicted by a tort is made to 
difîer from that existing under the laws of any other state. It is im- 
mediately clothed witli the properties of an indebtedness, and made 
the basis of a pledge, indestructible, upon présent and future aequired 
property. Nor does it avail to urge that the relator, for ail thèse 
years, had but a chose in action, a litigious right, and that the limit- 
ation alïected the remedy alone. Hors was a right of action inher- 
ing in an obligation created by the statute, which, through the form 
of a remedy, was secured by the pledge of the debtor's entire prop- 
erty through taxation, under a covenant on the part of the state that 
it should not be lessened nor impaired by future législation. The 
subséquent législation, if applicable and valid, would utterly destroy 
this created and guarantied right, for it would take away ail possible 
remedy. "A right," say our suprême court, in Sahatier v. Creditors, 
6 Martin, N. S. 590, "without a légal remedy, ceases to be a légal 
right." And again,at page 591, the court say: "On theimplied obliga- 
tion of the property being liable for the engagements of the debtor, the 
législature cannot deprive the creditor of recourse on it." In Com'rs 
V. Bean, 3 Eob. 415, the court say: "The législature cannot con- 
stitutionally, by any act subséquent to the création of a debt, inter- 
fère to change or disturb the relation between debtor and creditor." 
It is the express contract on the part of the state which has been 
violated, if thèse limitations are set up between the creditor and his 
remedy, that contract being to the effect that there should be a pledge 
of the présent and future property of the défendant, and that no 
future law should disturb that pledge. In a case certainly no 
stronger the suprême court of the United States say: "The state 
and the corporation are, in such cases, equally bound." Von Hoff- 
man v. Quincy, 4 Wall. 535. 

This, in substance, is the question which was determined in Green 
V. Biddle, S Wheat. 1. There a compact entered into by the state 
of Kentucky, and incorporated into its constitution, had declared that 
ail private rights and interests in land within a district should be de- 
termined by the laws existing in Virginia at the date of the cession 
of that district. A subséquent act of the législature of Kentucky 
sought to relieve the occupants of land within the ceded district from 
damages for its wrongful détention before action brought. This 
act, though affecting only the remedy, and that in case of torts, since 
the continuance of that remedy had been promised by the state, was 
held to be void. 

That case is conclusive upon the relators. In that case there had 
been an undertaking on the part of the state that the laws existing 
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lit a certain tirae sbould regulate tbe recovery for mesne profits ; in the 
rdlator's case there had been an undertaking on the part of the state 
that the laws in force when the right to recover originated shonld 
noi be changed. In that case tbe undertaking was sought to be dis- 
regarded by a withdrawal of the right to recover ; in tbe relator's 
case, by a withbolding perpetiially by limitation tbe guarantied rem- 
edy, and, praetically, ail remedy, for tbe right. Both tbese cases are 
protected. Wolffv. Neiv Orleam, 103 U. S. 367. 

It follows, then, that at whatever time the obligation of the défend- 
ant to the relator was incurred, at that time there was by opération 
of the statute an inviolable pledge created, which sbould operate as 
well upon the future as upon the présent, and sbould gii»e her pay- 
ment by taxation according to tbe power of taxation with which tbe 
défendant was then invested. When was this obligation incurred? 

The défendant had in bad faith gone into possession of relator's 
land, had sold the same and conveyed it with warranty, and by vaifi- 
ous devices kept the relator from recovering possession for a period 
of 41 years, and until the year 1877. The obligation of the défend- 
ant, since the city was vendor and warranter and constructive pos- 
sessor, ail in bad faith, was to restore to her vendee the priée, and 
acquit the vendee ; that is, restore, for the vendee, the fruits to the 
owner, the relator. The obligation to restore the fruits originated at 
the same time with the obligation to restore the thing out of which 
the fruits issiied — the land; i. e., at tbe time of the sale and warranty 
in 1836. Tlie condition upon which tlie obligation could be enforced, 
i.e., the recovery of possession, did not take phice till 1877. Civil 
Code, arts. 49S-.502. Our jurisprudence is settled that, in coudi- 
tional obligations, tbe law which exists at tbe time the obligation was 
contracted, and not that which exists when the condition takes place, 
governs the rigbts of the parties. Toicn v. Si/itdlcs of Morgan, 2 La. 
112. The measure, therefore, of relator's right to a tax must be de- 
termined by the law in force in 1836, and at that time there was no 
limit, neither in the constitution nor the statute. At that time, what- 
ever debts tbe corporation incurred in the exercise of her corporate 
powers, which had been conferred by tbe législature, whetber by con- 
tract or by tort, sbe could be compelled to levy a tax to pay. 

I liave thus far considered the question upon the hypotliesis that 
the act of 1856 and tlie article 2U9 of the présent constitution were 
intended to apply to antécédent indebtedness. But, in my opinion, 
it is manifest that this statute and this article had no référence to 
already existing obligations of any sort. The very terms of the act 
of 1856 show that tbe limitation was to be operative only proviiled 
tbe tax thus afforded sbould be sufficient to pay the interest and the 
maturing principal. The care taken to make provision for ail out- 
standing obligations is manifest. 

The portion of the act of 1S76 which witbdraws the power of taxa- 
tion bas been declared void so far as concerns antécédent contract 
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obligations. This would for the same reason be true -n'ith regard to 
antécédent obligations not contract in their origin, but protected by a 
statutory contract whicb attached to them at their inception and ad- 
hered to tliem ever afterward. 

'''lie article 209 of our constitution was designed and ordained as a 
limit upon the expenditures ot the parislies and cities — as a rule of 
rigid econoray in the administration of their atïairs. To that extent 
it may be invoked. It has no force nor application to obligations al- 
feady eompletely incurred. Those -who contend that it was intended 
to work a rejection, or, what is the same, an indefinite paralysis, of 
pre-existing obligations, must treat the provision as really stating 
that in order to seoure moderato taxation ail outstanding obligations 
are to be set aside and disregarded. The statement of sueh a con- 
struction should be its réfutation. 

The suprême court of this state bas refused to observe this as a 
limit, so far as concerns indebtedness antecedently incurred spring- 
ing from contracts. This case cannot in principle be distinguished 
from that. Uuder our law an obligation, the vinculum juris, which, 
in case of torts, in the other states, créâtes a definite hold upon the 
property of the debtor only after judgment and process issued, is 
made to attach to the property of the debtor by as indissoluble a tie 
from the moment of the commission of the act which is its source in 
case of an act of wrong as of an act of contract. In this state, when 
one takes or detains another's property, the state has promised the 
same compensation, and has connected that promise by a direct and 
présent tie with the estate of the author of the act, as irrevocably as 
when one makes and delivers a promissory note. 

If, therefore, as ail concède, the obligation springing from a pre- 
existing contract does not fall witliin or is not controlled by this con- 
stitutional limitation, for the reason that it cannot be impaired, it 
must foUow that, under our law, so far as concerns the resort to the 
property of the obliger, the antécédent obligation springing from a 
■wrongful act is equally excluded, for the reason that that resort is by 
a statute which entered into the obligation secured, and future with- 
drawal or modification is by another statute, also forming a part of 
the obligation guarantied against. 

The limitations urged by the défendant, if intended to reach this 
obligation, would liave been inetïectual, because void. But they 
were not so intended. They applied only to the future. The pro- 
visions of our présent constitution specifically deal with the redress 
for wrongs, and to the honor and crédit of the state be it said, in case 
of damages arising from wrongs, it has torn aside and destroyed ail 
exemptions and limitations whicb could be held to operate upon the 
right to resort to the property of the wrong-doer. Article 11 pro- 
vides that "ail courts shall be open, and every person, for injury 
done him in his rights, lands, goods, person, or réputation, shall 
hâve adéquate remed}' by due process of law, and justice adraiuis- 
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teredwithout déniai or unreasonable delay. " ' I undërstand this pro- 
vision to be applicable to the redress for ail wrongs done to person 
Dr property, and to that extent to give lu the redress for wrongs a 
30-equal if not paramount security to that guarantied for the enforee- 
ment of contracts. J undërstand this provision to ordain, in behalf 
of those who, like the rolator, are seeking réparation for injnry done 
to theinsolves or their estate, not only that the courts shall be always 
open, not only that the courts shall hâve jnrisdiction, not only that 
the suitors shall hâve a speedy and just trial, not only that there 
shall be awarded due process, but in addition to ail there is solcmiily 
ordained and guarantied a remcdy entlrely adéquate. Tiiis remedy 
is distinct frotn due process, for it is to be hj due process. The 
words "adéquate remedy" mean complète satisfaction of the judg- 
ment without restriction. The process will vary with the nature of 
the recovery and the cliaracter of the debtor. lî the judgment de- 
cree the recovery of money, and the debtor be a natural person, it 
would be a writ of Jkrï facias. If the debtor be a municipal corpo- 
ration, the process v.'ould be a writ of mandaïuus compelling the levy 
of a tax ; for it is settled that the process for compelling satisfaction 
of a money judgment against a municipal corporation is a, Jîeri facias 
or a mandiimus for a tax. Both are declared to be process in exécu- 
tion. R'iqgs V. Johnson Co. 6 Wall. 198, and Mcmpliis v. Brown, 97 
U. S. 300^. 

The conclusion is that tlie re'.ator bas a right to the tax prayed for; 
that she acquired this right before there was any limitation upon the 
power of the city to tax, except that spviuging from its statutory 
capacities as a corporation; that if the statute of 1856 and article 
209 of the constitution were intended to include this case, they would 
be void as impairing the obligation of a contract, the state having 
contracted that relator's right should be anaffected by subséquent 
laws; that thèse limitations were not intended to apply to pre-exist- 
ing obligations where the right of the creditor, tbrough a tort or a 
contract upon the property of the debtor, was fixed by an irrepealable 
law; that thèse limitations were established with as complète an ab- 
sence of purpose as there was of power to cast ofï or repudiate anté- 
cédent indebtedness, but were ordained as wholesome checks upon 
future expenditures and the création of subséquent debts; that with 
référence to that cîass of indebtedness to which belongs the cm) tipon 
which the relater recovered her judgment, the présent constitution of 
the state not only imposes no restriction upon the right to satisfaction 
by the levy of a tax, but, on the contrary, has placed that right be- 
yond' the reach of législative action, and by its own force has given 
due process and complète remedy; that in this case that process is a 
vmndamus, and' that remedy is the assessment and levy and collection 
of a tax. 

The case of Wolffv. New Orléans, 103 U. S. 358, was in principle 
like this case. There, as hère, the judgment, had been registered, and 



492 FEDERAL EEPORTEB. 

no provision made for its payaient în the annual budget, and the 
suprême court, after dealing with ail the questions involved in the 
acts of 1870 and 1876, in their mandate prescribe the form and 
-terms of the writ and the time of the levy of the tax. That mandate 
•will be followed in this case. 

So far as tliis proceediug is concerned, the défendant must be cred- 
itedwith the amount seized under the _^f ri /acias, namely, the sum of 
$40,000. For the balance of the judgment, with interest, the relator 
is entitled to a writ of mandamiis as prayed for. 



PRrzBTLOwicz V. MissouRi River R. Co. 

(Circuit Court, D. Kansas. November, 1881.) 

1. Constitution AL Law — Compensation fob Private Peopeety Take;^ for 

PuiîLio Use. 

The payment of compensation to the owner of private property takeu for a 
public use is a condition précèdent to any riglit divesting the owner of his pos- 
ses-ion, and a judgment in liis favor for tiie value of the land, unpaid and un- 
secured, is not compensation made, and does not justify the dispossessing the 
owner of liis property. 

2. Samb — EsTOPFEL, — Acqdiescencî: of Owneu. 

The owner of land may, by his ownact, estopliimselt fromdemandingactual 
payment of compensation as a condition précèdent to the taking for public 
uses, and if lie expressly consents, or, with full knowledge of the taking, makes 
no objection, but peimits a public corporation to enter upon liis land and ex- 
pend money, and carry into opération Ihe purposes for wliich it is taken, lie 
may not then be permiited to eject tlie parties from possession for wantof pay- 
ment of the compensation. 

3. Same — Kailkoad Taking Land. 

Where the owner of land has knowledge tliat a railroad compau}' has taken 
possession of his land and makes no objection, but permits the company to 
build its road and operate its trains over the land, and exercises ail the riglits 
appertaining to a right of way for public uses for a period of 10 or 12 ycars, he 
or his gruntee cannot be permitted to eject the company from the land. 

Motion for New Trial. 

FosTEE, J. The constitution of t4ie United States provides that 
private property shall not be taken for public use without just com- 
pensation, etc. The constitution of this state contains the wise 
and salutary provision that right of way shall not be taken by any 
corporation without full compensation therefor le first made, etc. 
And the suprême court of this state, and the courts of other states 
baving a like provision, bold that the payment of this compensation 
is a condition précèdent to anj' right divesting the owner of his posses*- 
sion ; that a judgment in his favor for the value of the land, unpaid 
and unsecured, is not compensation made, and does not justify the 
dispossessing the owner of his property. ^Yith tliis rule of law we 
are in full accord, and regard it as based upon the highest and most 
sacred principles of justice. 
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But going hand in hand with this doctrine is another rule of law, 
which ia also well grounded in justice and right, and which is recog- 
nized and enforced by the courts, and that is that the owner of the 
land may, by his own act, estop himself from demanding actual pay- 
aient of tiie compensation as a condition précèdent to tbe taking for 
public uses. If ttie owner gives license, either express or fairly im- 
plied; if he expressly consents, or, with fuU knowledge of the taking, 
makes no objection, but permits the publii corporation to enter upon 
and expend money and carry into opération the purposes for which 
it is taken, — he may not then be permitted to eject the parties from the 
possession for want of payment of the compensation. 

The plaintilï in this case has no higher or greater rights in law or 
equity than Mrs. Mills, his grantor, would hâve if she was the plain- 
tiff in this action. And if his grantor would hâve been estopped, then 
this plaintifï is estopped. 

If Mrs. Mills had knowledge that this railroad company had taken 
possession of this land, and made no objection, but permitted the 
company to build its road and operate its trains over this land, and 
exercise ail the rights appertaining to a right of way for public uses 
for a period of 10 or 12 years, she cannot now be permitted to eject 
the company from the land. 

I hâve found, from ail the évidence in this case, that Mrs. Mills did 
hâve this knowledge, and did acquiesce in the possession of the rail- 
road company. It is true, there was no direct and positive évidence 
as to whether she did or did not hâve such knowledge and make such 
acquiescence, but, in the absence of any évidence on this point, it 
would not be a rash presumption to hold that an open, palpable, and 
notorious possession by the railroad company for a period of so manv 
years would not likely occur without knowledge of the owner, living 
much of the time in the vicinity of the land. But in addition to tliis, in 
the condemnation proceedings this land is mentioned as a part of the 
right of way of the said road. Mr. Mills, her husband, gave his 
written consent thaï the road might pass through his land, (presum- 
ably this land of his wife.) 

Mrs. Mills had relatives living in Leavenworth, and visited there 
herself. She also had an agent there who looked after her land and 
paid taxes on it, as I remember the évidence, and she probably had 
traveled over this road in going to or from Leavenworth. From ail 
thèse facts and circumstances, it requires greater credulity than I îim 
possessed of to believe shts had no knowledge of the possession of the 
railroad company. 

On thèse facts, and the law applicable thercto, this plaintifï can- 
not recover, and the motion for a new trial must be overruled. 
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NiCIIOLS, SlIEPHERD & Co. V. Knowles. 
(Circuit Court, D. Minnesota. June, 1881.) 

1. Application of Voluntaey Payments. 

The ruie as to voluntary payments is that the debtor may direct the appli- 
cation of such payments upou one of several debts due from him to the créd- 
iter. 

2. YOLUÎTTABT PAYMEKT 13eFIUED. 

A voluntary pa^'inent, with.n the nieming of tins rule, !s one nia'lo by tin 
debtor on his own motion, and withoul anj' conipuisory proceai. A paymenl 
mado upon éxecution does not fall within the rule. . 

3. ClIATTEL, ÎIORTGACxE FoiîECLOSUIiB— StATUTE OF MlNXESOTA. 

Wlien, undcr the statute ot ilinnesota, a chattel mortgage is placed in tlie 
hands of the sherifE, with ordcrs to seize and sell the mortgaged property for 
the purpose of paying the mortgage debt, the sale is raade by virtue of légal 
proceedmgs, and the proceeds of the sale are in no sensé voluntary i^aymonts, 
the application of wliich the debtor is authorized to direct. 

4. Sajie — Application of Proueeds. 

Where the mortgage foreclosed does not direct how the procccds of the sale 
of the mortgaged property shall be applicd, and there are no circumstances 
from wliich it eau be inferred that a pro rata application was intended b_y 
the parties, and some of the notes are secured by the indorscment of i. third 
party as Avell as bj' the chattel mortgage, from which it would be inferred 
that the parties intended to apply the proceeds of tlio sale of thé mortgaged 
property first to tlie notes not otherwise secured, so as to give the creditor 
the full benefit of ail of hig .■-ccurity, the creditor will bave the riglit to apply 
the proceeds to the paymentof any of the debts secured by'tlie mortgage. 

Action on Promissory Notes. 

Joltn W. IVillis, for plaintiff. 

C. D. O'Brien and J. C. M. Scarlcs, for défendant. 

McCrary, J. The rule as to voluntary pajnnents is tliat the debtor 
may direct the apjDlication of such payments upon one of several 
debts due from him to the creditor. Tai/loc v. Saiidifonl, 1 Wheat. 
13. Does this raie apply to the présent case? A voluntary pay- 
ment, within the meaning of this rule, is one made by the debtor ou 
his own motion, and vs-ithout any compulsory process. A paymeut 
made upon exécution does not fall within the rule. When, under 
the statute of Minnesota, a chattel mortgage is placed in the hands 
of ti:e sheritî, with orders to seize and sell the mortgaged propertv 
for the purpose of paying the mortgage debt, the sale is made by vir- 
tue of légal proceedings, and the proceeds of the sale are in no seuse 
voluntary payments, the application of which the debtor is author- 
ized to direct. 

If the debtor could not direct the apijlication of the payments, 
could the creditor? It is strongly urged by counsel for défendant 
that neither party could direct a particular application, and that the 
law will apply the proceeds of the sale pro rata upon ail the notes. 
Inasmuch, however, as the mortgage does not direct how the pro- 
ceeds of +lie sale of the mortgaged property shall be applied, and 
since there are no circumstances from which it can be infeii'ed tbat 
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à pro rata application was intended by tlie parties, I hold that the 
ereditor had the right to apply the proceeds to the payment of any 
of the debts secured by the mortgage. Gaston v. Barney, 11 Ohio 
St. 506. This view is much strengthened by the fact that some of 
the notes were secured by the indorsement of a third party as well 
as by the chattel mortgage, from whicb it may be inferred that the 
parties intended to apply the proceeds of the sale of naortgaged prop- 
erty first to the notes not otherwise secured, so as to give the ered- 
itor the full benefit of ail his security. Stamford Bank v. Benedict, 
15 Conn. 437; Martin v. Po^je, 6 Ala. 532; Mathews v. Sioitzler, 46 
Mo. 301; Field v. Holland, 6 Craneh, 8; Schuelenburg v. Martin, 1 
McCrary, 348; [S. C. 2 Fed. Eep. Î47.] 
Judgment for plaintifE. 



The rule as to tlie application of voluntary payments is tliat the debtor or 
party paying tlie inoney inay, if he cliooses, direct its appropriatioii; if he fail, 
the riglit devolves iipon the créditer; if he fail, the law will inulce the applica- 
tion according to its own notions of justice.^ It is generally conceded that 
this doctrine bas been borrowedfrom the civil law ;2 but this bas been denied;^ 
and, witlioiit doubt, in its application to particular cases by the courts in Eng- 
land and this country, the rules of the civil law hâve been much relaxed.'' 

The direction by the debtor as to how the payment shall be applied, need 
not be express, but may be inferred froui circumstances;^ but if lie does not 
exercise his right to direct the application of the payment, and it is not fairly 
hiferred from the circumstances under which the payment was made, the 
money paid becomes the absoUite property of the ereditor, and lie may apply it 
as he chooses,^ provided he does not, without the debtor's consent, appropriate 
the payment to an illégal or invalid claim," such as a claim for usurioiis inter- 
est,* or liquor sold in violation of kiw,' or a note made without considération to 
hinder and defraud croditors.'" If, however, the debtor consent to the appro- 
priation of the payment to an illégal item, he cannot revoke sueh consent;'^ 
nor will a court of equity, under sucli circumstances, withdraw a payment so 
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made and actually applied.^ Af ter the right of appropriation lias passed to tlie 
créditer, because of a faillira on the part of tlie debtor to direct tbe appropria- 
tion to any spécifie account, the créditer need not obtain the consent of the 
debtor lu appropriating it to any valid claim ; ^ and he may even so apply it as 
to prevent soine of the debts or items from being barred by the statute of lim- 
itations;^ but hecannot apply it toa debt not due in préférence to a debt actu- 
ally due."* Where a créditer holds two claims — one in a représentative capaoity, 
as trustée or executor, and one in his individual capacity — he cannot apply a 
payment made by the debtor, without designating upon which account lie pays 
it, to his individual clatm in préférence tothe claim due him in his représent- 
ative character.5 Whether tlie créditer bas actually made an appropriation 
of a payment to a particular account, and when, may be inferred from ail the 
circunistances of tlie case ; ^ and he may reserve his right to appropriate a pay- 
ment to eue of several accounts. until called upon by the debtor to make such 
appropriation ; but, so far as tbe iiiterests of tliird persons may be affecteJ, he 
must act within a reasonable timej Where, however, a créditer has made 
an appropriation of a payment to a particular debt, and so infornied the 
debtor, he cannot afterwards change such appropriation, and apply it in sat- 
isfaction of another claim;* and neither of the parties can make the appro- 
priation after a controversy upon the subject has arisen between them ; and, a 
fortiori, not at the trial." 

Where neither debtor nor creditor makes tlie application, tTfe law will make 
it, "according to its own notion of the intriiisic equity and justice of the 
oase,"^'' and, as this dépends so much upon the circumstances of each case, 
it is impossible to lay down any gênerai rule; but the following propositions 
are settled: (1) The payment will be applied in satisfaction of the debt wliose 
security is most precarious." (2) To a debt secured by mortgage ratlier than 
to a simple account.^- (3) In extinguishment of a certain ratlier than a con- 
tingent liability.i^ (4) To extinguish debts jirior in time." (5) Toextinguish 
an existing debt, ratlier than one to becoine due.'-' 

St. Paul, Minn., August 28, 1883. Kobertsox Howard, 
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United States v. Eeid and others. 

{Circuit Court, 8. D. New York. August 2, 1883.) 

1. DisTiîiOT Court — JtrDa>rENT Afpiiîsied — Rkt. Bt. { 636. 

Wlien a judgment of the district coiin is affirmed in the circuit court, the 
judgraentdoes not remain in tlie district court astlie judgment of tliat court, to 
be enforced by its process, but becomes the judgment of the circuit court. 

2. BaME— EXBCUÏION AGAINST BoDIKS OF DEFENDANTS — CODE ClVIL PUOC. (N. S.) 

^ 549. 

An action of debt for tlie value of mercbandîse forfeited for entry by means 
of faiso and fraudulent practiocs and appliances, under section 2864 of the Ke- 
vised Statutes of tlie United Blates, is not an action "to recover a fine or pen- 
alty," or " an action upon contract, e.xpress or implied," within the meaning 
of section 549 of the Code of Civil Procédure of the state of New Yorlt, and 
consequcntly an exécution against the bodies of tlie défendant cannot be issued 
eut of a circuit court of the United Slates ia tliat state for damages and costs. 

Motion to Set Aside Execution. 

Edivtn B. Smith, for défendants. 

Elihu lînot, U. S. Atty., for plaintiff. 

Wheelee, J. This was an action of debt, for tlie value of mer- 
chandise forfeited for entry by means of false and fraudulent prac- 
tices and appliances under section 1 of chapter 76, Act 1863, (12 St. 
at Large, 737; Eev. St. § 2864.) The plaintiff recovered judgment 
in the district court at March term, 1873. On writ of error brought 
by the défendants the judgment was affirmed in this court at April 
term, 1879. An exécution against the bodies of the défendants bas 
been issued out of this court for the damages, and costs of both courts. 
The défendants Imve moved to bave the judgment of this court made to 
be for costs in this court only, and to set aside the exécution because 
it runs against the bodies of the défendants. The judgment of this 
court appears to hâve been entirely correct. When the judgment of 
the district court was affirmed in this court, the judgment did not re- 
main in the district court as the judgment of that court, to be en- 
forced by its process, but became tlie judgment of this court. Eev. 
St. § 636. If this were not so, and the form of entering tlie judg- 
ment was clerically wrong, proeeedings to correct the record should 
be taken before tlie justice who directed the entry. This part of the 
motion must be denied. 

Whether the exécution could properlv issue in such a case is to be 
determined by the laws of the state. Eev. St. §§ 990, 991; Low v. 
Dinfee, 5 Fed. Eep. 256. The law of the state directly applicable 
is found in the Code of Civil Procédure, § 549. That section allows 
process to issue against the body in actions, (1) to recover a fine or 
penalty; * * * (4) in an action upon contract, express or im- 
plied, other than a promise to marry, -sThere it is alleged in the com- 
plaint that the défendant was guilty of a fraud in contracting or 
incurring the liability; and in no other cases claimed to be appli- 
v.l7,no.6— 32 
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cable. The object of the government is not to prevent imports, but 
to collect its revenue. ïhe statutes -wliich work tliis forfeitnre are 
remédiai to that end. This is the mode of obtaining the duties when 
the goods are so proceeded with as to become forfeited. The value 
of the goods forfeited, ■when recovered, is no more a penalty than the 
duties would be if paid. Stockwell v. U. S. 13 Wall. 531; In re Vet- 
teiiein, 13 Blatchf . 44. The exécution cannot be upheid on the ground 
that the recovery was of a penalty. 

As to the other ground, this can hardly be said to be an action upon 
contract, eitlier express or implied. Certainly there was no express 
contract. By force of the lawthe property ceased to be the property 
of the défendants, and became the property of the government, if 
the government sbould choose to take it; aud the government be- 
came entitled to the value of it, in lieu of the property, if it should 
choose to take that. The government became so entitled by force of 
tlie law, and not by virtue of any contract. The action of debt could 
be maintained because of the title or right created by the law, and 
not by virtue of any obligation to pay entered into by the défendants, 
or to be implied from their acts, beyond what rests upon everybody 
to obey the law and to yield to ail its requirements. 

The liability to be incurred, within the meaning of this part of 
ihe Code, seems to be a liability upon contract between party and 
party, and not the gênerai compact between eacli member of society 
and ail the others to support the laws, implied from living under them. 
Thèse views are well supported by the reasoning of Choate, J., in U. 
S. V. Moller, 10 Ben. 189. 

Motion to set aside exécution granted. 



Hedger V. Union Ins. Co.^ 
{Circuit Court, D. KcvJucky. Augiist 14, 1SS3.) 

1. Insuuaxce Poi.tcy— a Coxtiîact of I^■DEM^■^T\•. 

An insurance poliey is a contracl of indemiiitv, and in tlie alisonce of any- 
tliing to th:.- coiit-ary in tlie contra.n, or in tlie course of dealing between tlit 
parties, covers the entire proprietary interest of the assured. 

2. Same— PoLicr ox 'Whiskt in Bosd. 

A poliey upon whisky in bond, witnout référence to the government tax. 
cntitles tlie assured to iuclude the tax in his recovery, in ca^e of loss, if the as- 
sured is liable for the tax. 

3. GovF.TtNMEXT Lien for Tax. 

The lien of the government for its tax, and its possession by a store-lcecper 
is not a proprieiarv risht. 
Sections 32-21-3i223, Kev. St., construed. 

At Law. On demurrer to pétition. 

iRcportcd by Geo. Du Uelle, Asst. Dist. Atty. 
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Lockhart, O'Hara £ Bryan, for plaintiff. 

J. F. é C. H. J^isk, for défendant. 

Barb, -J. The gênerai demurrer to this pétition raises the question 
•whether, under the policy given by the défendant, the plaint'fï can 
include, in his recovery of the value of the whisky destroyed, the 
tax of 90 cents per gallon which had been asseased, but not paid, 
The pétition as amended allèges that the plaintiff was at the time of 
the insurance a distiller, and that the whisky insiired "was made by 
him, and that he is still liable for the tax, notwithstanding the de- 
struction of it by tire. If this allégation be true, — and the demurrer 
admits its truth, — I see no reason whj^ plaintiff should not include 
the entire value of the whisky in his recovei-y. The lien of the 
United States and its possession through a store-keeper is merely 
a mode of protecting the government and enforcing the tax, and is 
not a proprietary right. The policy sued on is an indemnity to 
plaintiff against loss or damage by fire to an amount not exceeding 
§4,500, and it provides that it is to cover 65J barrels of whisky, (be- 
ing 2,500 gallons,) and that the value of the whisky, in case of loss, 
is not to exceed three dollars per gallon. Thèse provisions would in- 
dicate that the parties intended the contract of indemnity to include 
the tax. 

It is true that in the printing on the hack of the policy, under the 
head of "The method of adjustment of loss and payment thereof," it 
is provided, among other things, that it shall be optional with the 
company to replace or restore the property lost or damaged. But if 
plaintiff, as the maker of this whisky, is liable for the tax on it, the 
only way to indemnity him would be to replace the whisky destroyed 
by other of equal grade and value, upon which the tax had been paid, 
and it would not be an indemnity to deliver bonded whisky upon 
which the tax was unpaid. This provision, however, is a gênerai one» 
and lias, I think, no application to the case under considération. 

The extent of the indemnity given by a policy of insurance dé- 
pends, of course, upon its terms; but, if the contrary does not appear, 
the presumption should be that the indemnity covers the entire in- 
terest of the assured, whatever that may be. The policy in this case 
limits the amount to be recovered in any event to $4,500, and upon 
this sum the premium was charged; but there is no limit or réserva- 
tion as to the interest covered, and for which the assured was to be 
indemnified in the event of loss. The interest which the assured 
(plaintiff) had in this whisky was the entire proprietary right and 
ownership, subject to the lieu for the tax, but for which it is alleged 
he was and is liable. 

The law provides that if whisky is destroyed by accidentai fire or 
other casualty, without the fraud, collusion, or négligence of the 
owner, and the tax is not covered by a valid insurance, the secretary 
of the treasury shall abate the tax. Sections 3-221-3223, Eev. St. 
But this law does not change the rule of construction applicable te 
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thèse contracts of indemnity. The inquiry is, what is covered by 
the policy according to its terms ? This law contemplâtes there may 
be a valid insurance covering the entire interest of the assured, in- 
cluding the tax, and in that event there is to be no remission of the 
tax, (section 3223;) and it seems to me that the proper construction of 
thèse contracts of indemnity is to make them include the entire 
interest of the assured in the property, iinless there is something in 
the contract, or, it may be, in the course of dealing between the par- 
ties, -which excludes the interest represented by the tax. 

In the case of Svcurity Ins. Co. y. Farrell, decided in 1872, and re- 
ported in 2 Ins. Law J. 302-335, the suprême court of Illinois arrived 
at a différent conclusion than herein indicated, but the court placed 
its décision upon the erroneous assumption that the assured was not 
liable under the then law for the tax. This was a mistaken con- 
struction of the law, and hence that case is not an authority against 
the conclusion to which I hâve arrived. 

The suprême court, in the case of Farrell v. TJ. S., decided that a 
distiller was liable under his bond for the tax on whisky made by 
him, although it had been destroyed by lire while in the distillery 
warehonse. 99 U. S. 221. This is still the law, although there is 
some différence between the language used in the a^ct approved May, 
27, 1872, and that used in the act approved March 1, 1879. 

The demurrer is overruled. 



Muser v. Robertson. 

TiFFANY V. s AME. 

Prickiiardt v. Same. 
(Circuit Court, S. D. New York. Ju!}- 6, 1SS3.) 

1. DE^njREER — CoLT.ECTOR's SuiTs — Xew Tork Code — Statement op Facts. 

Under the New York Code, which rcquires the complaiut to state tlie facts 
constitiiting tl:e cause of action, lidd, that only the ultimate facf» nced be 
pluaded, and not the subsidiary facts, whicli, in connection witli the pnuciples 
of law applicable thereto, go to make up the ultimate facts. 

2. Same — Action to Kecoveiî Excess of Dcties. 

In actions to rccover allegcd excess of duties exacted by the collector on im- 
portations of goods, held, tliat an averment that a certain sum of money in ex- 
cess of Ihe légal duty was exacted of the plainliff, and paid by him under com- 
pulsion in order to obtain the goods, was an averment of fact, sufficient under 
the Code as at common law, and not a statement of a conclusion of law merely ; 
so, also, of averments that the légal duty on certain goods was a certain spécifie 
sum, and that a certain other specilic sùm was exacted bj' the collector. 

3. Same — Statement of Facts. 

A statement is not tf be deemed any the less a statement of fact hecause its 
ascertainment may dépend upon somb principles of law ai^plicable to varioU3 
other facts and circumstances. 
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C Same — Indebitatus Assumpsit. 

At conimon law the oïdinary form of complaînt in snch actions was tliat of 
indebitatus assumpsit for money had and received, and under the Code tliia form 
of action lias been repeatedly ûpheld as sufficieut. 

5. Same— JIoTioN To ÎIake Moiîb Ceutain. 

Wliere more particular information is needed as to the question actually to 
be tried, the remedy is by motion to malie the complaint more deflnite and cer- 
tain ; not by demurrer. 

6. Same— Protest and Appbal— Bili, of Paisticolaks— Rev. St. {§ 2931, 3012. 

Tlie protest and appeal, and biU of particulars, required by Kev. St. H 2931, 
3012, ordinarily furnisli ail such necessary information. 

7. Same — Payment " undeh Protest." 

Where the complaint states that the plaintin paid "under protest," and a 
bill of particulars is also served according to section 3012, which sliows that 
the protest and appeal were in writing and in tirae, held, a suiflcient pleading 
of thèse preliminary conditions uuder the first clause of seciion 3U11. 

Demurrers to Complaints. Fifteen cases. 

S. G. Clarke, Mr. Uartlejj, G. Bainbridge Smith, and others, for 
plaintiffs. 

Elihu Root, U. S. Atty, and Mr. Clarke, Asst. Dist. Atty., for dé- 
fendants. 

Brown, J. That part of the complaint in thèse cases which sets 
forth the illégal exaction of duties is in gênerai terms, stating the 
amount exacted, the amount -which was the légal duty, and the pay- 
ment to the défendant of the excess by compulsion, in order to obtain 
the goods. A bill of particulars is annexed to the complaint, stat- 
ing the classification of the goods on each importation, and ail the 
other particulars required in such cases by section 3012. The com- 
plaint does not, however, state the rate of duty claimed by the plain- 
tiff to be applicable, nor the rate exacted by the collector, nor the 
classification of the goods by the collector. The précise point of the 
controversy does not, therefore, appear from the complaint. The de- 
murrer in this case, and in numerous others of a similar character, bas 
been interposed on the ground that the complaint does not state facta 
sufficient to constitute a cause of action, with the object of obtaining 
in future, if the court sustains the demurrer, a more intelligible state- 
ment in the complaint of the précise point in controversy. It is 
urged that this is necessary, because, in the long time wliich often 
elapses before trial and the accumulation of thousandsof such cases, 
it ofteu happens that there is no record or paper in the district at- 
toriiey's office showing the points in controversy, and no person there, 
or at the custom-house, able to give needed information to prépare 
for trial. 

The protest and appeal which, by sections 2931, 3011, must pré- 
cède suits of this character, are required to give preeisely the informa- 
Hon, as to the points in dispute, which the learned district attorney 
now seeks to obtain. If the contents of the protests were embodied 
in the complaint, nothing more could be asked for. Tlie complaint 
states that the plaintifï "filed with said défendant due and timely 
protests in writing upon each entry of said goods against his (the de- 
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fendant's) décision exacting such duty, setting forth distinctly and 
specifically the grounds of objection tliereto." By demurring, the 
défendant admits that such protests were filed. As tliesp protests 
are the basis of the seeretary's examination and décision upon the ap- 
peal to him before suit, and designed to enable him to correct any error 
without suit, the courts are very strict in exacting a careful compli- 
ance by the importer with the requirements of sections 2931, 3011, 
that the protest shall "state specitically and distinctly the grounds of 
objection" to the duties exacted; and no suit can be maintained with- 
out such a previous protest, and no claim can be heard that is not 
distinctly set forth in it. Thomson v. Maxwell, 2 Blatchf. 385, 391; 
Durand v. Lawrence, Id. 396; Pierson v. Lawrence, Id. 495, 499. 
This protest, moreover, must; be served on the collector at or before 
payment of the duties, and within 10 days after liquidation tbereof, 
and appeal must be taken within 30 days therefrom, and suit must 
be brought, if at ail, within 90 days after the seeretary's décision; so 
that not only bas the défendant précise information of the points in 
controyersy in the written protest filed with him, but it must hâve 
been filed within so récent a period before suit as to be readily ac- 
cessible to him, and while the controversy itself is presumably fresh in 
the memory of ail the officers whose décision is brought in question by 
the suit. The bill of particulars, moreover, in ail thèse cases, states 
the date o^ filing thèse protests, as well as the date of the appeal to 
the secretary. The défendant lias full information, therefore, of the 
précise points in controversy, and, so far as he is concerned, no prac- 
tical good would be accomplished by a répétition in the complaint of 
the détails statedin the protests. If the office of the district attorney 
is not possessed of this information in thèse or in prior suits, it is be- 
cause the défendant did not communicate to his attorney the in- 
formation which he possessed, as he might easily bave donc, and as 
is ordinarily practiced between attorney and client. The présent 
régulation of the secretary of the treasury, requiring such communica- 
tion at the time issue is joined, will, if observed, supply the district 
attorney with such information in future. 

The only question, then, is whether the complaints, ail of which 
are in substance as above stated, contain what is technically a sufii- 
cient statement of a cause of action. The sufSciency of the plead- 
ings is to be determined by the New York Code of Procédure. This 
requires a "piain and concise statement of the faets constituting a 
cause of action." Section 4SI. But the rule of pleading at common 
law was the same, viz., that facts, not mère conclusions of law, 
were to be stated. 1 Chit. PI. 214; Allen v. Patterson, 7 N. Y. 478. 
The facts essential to be pleaded are, however, the ultimate facts 
constituting the cause of action, not those other subsidiary matters 
of fact or law which go to make up the ultimate facts, and are évi- 
dences of the latter. There is often considérable doubt whether cer- 
tain facts shall be taken to be essential parts of the very cause of 
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action itself , or only évidence of it. To résolve this donbt, recourse 
is often had to the former rules of pleading, which, by their approved 
forms, show what are regarded as the ultimate facts constituting the 
cause of action. On this demurrer it was claimed that the com- 
plaint does not state facts, but only conchisions of law. This cîearly 
is not accurate. The complaint in the Muser case, which is a sam- 
ple of most of the fifteen complaints, states that the true duty by law 
on the goods imported was $2,483.25; that the collector exacted as 
duties $3,049, which the plaintiff was compelled to pay to get his 
goods, being $565.25 in excess of the légal duties, which excess he 
now seeks to recover. The statement of the amount exacted and 
paid is certainly a statement of pure fact; the only question that can 
be made is whether the statement that "by law the true duty on said 
goods was §2,483.25," is a statement of a conclusion of law merely, 
or a statement of fact. In my opinion, it should be considered as a 
statement of one of the ultimate facts in the case, as distinguished 
from the mère évidences of such fact. What the true duty is dé- 
pends on a great variety of circumstances. There is no dispute 
about the letter of the law, but upon the application of différent sec- 
tions of the law; and this may dépend upon many circumstances to 
be given in évidence, such as the kind of goods, their quality, fine- 
ness, weight, mode of manufacture, component materials, the relative 
proportions or value of différent component materials, their commer- 
cial désignation, and numerous other circumstances which may be 
involved in the détermination of the true duty. If the "true amount 
of duty"is not an ultimate fact to be ascertained, then every circum- 
stance about the goods, which may affect the rate of duty and upon 
which the détermination of the duty dépends, must be deemed the 
ultimate facts necessary to be pleaded; and the resuit would be a 
requirement to plead a minute description of the goods in ail partic- 
ulars which might affect the rate of duty. No such pleading has 
ever heretofore been required or practieed. To requiro that would 
be to require, as it seems to me, mère évidence of the one ultimate 
fact which constitutes the cause of action. 

On the rule contended for it would not be sufficient to designate 
the goods even by their statutory classification, or to allège that they 
were dutiable at a certain rate, since this classification, or rate, is 
often the only subject of controversy, and dépends on various other 
circumstances of fact and principles of law. In the Muser case the 
goods are designated as "thread laces," — a statutory classification; 
but suppose they are in fact black silk laces, and, except in color and 
material, are precisely the same as white linen thread laces, and are 
dealt in by the name of thread laces, or black thread lace, while the 
statute imposes a higher duty on silk laces, or other manufactures 
of silk. The question of the proper classification would then involve 
the law of commercial désignation and statutory construction, as 
well, probably, as numerous controverted matters of fact. See Smith 
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V. Field, 105 U. S. 52. But no one would, I think, contend that ail 
thèse détails should be pleaded, or that a simple statement, as one 
of the ultimate facts in the case, that the goods were "thread laces," 
was not a statement of fact, but a conclusion of law. So, when the 
rate of duty is affected by the number of threads to the square ineh, 
or the weight, surely thèse need not be pleaded. 

In gênerai, I think, it may be said that a statement îs not to be 
deemed any the less a statement of fact, because its ascertainment 
may dépend upon some principles of law applicable to various other 
facts and circumstances. Thus a plea of payment is a plea of fact 
of the simplest form; /et it may in volve very nice questions of law 
and fact, arising from the légal rules concerning the application of 
payments upon the particular circumstances of fact that may be 
proved in the case. Soa statement that A. sold and delivered goods 
to B. is plainly a statement of fact for the purposes of pleading, al- 
though on tlie trial the issue turns out te be one of law, whether, under 
the particular facts proved, the transaction was a sale, or a mortgage, 
or a bailment, or a loan. Norton v. Woodruff, 2 N. Y. 153 ; 4 N. Y. 76. 

The chief ultimate facts which in this class of cases constitute the 
cause of action are that the true, or légal, or lawful duty — it is imma- 
terial in which form stated — was a certain sum, and that the collector 
exacted a certain larger sum; or, in a single phrase, that the collector 
on a certain importation exacted a certain sum of money in excess of 
the légal duty. How that légal duty is arrived at, i. e., the methods 
and rules of law and various circumstances of fact by which that 
légal duty is ascertained and determined, are ail subordinate ques- 
tions, and are only évidence leading to the one ultimate fact of the 
illégal exaction of a given sum of money. 

This view is sustained by the form of action sanctioned by long 
usage in such cases. At common law, and under the statutes of this 
country, it bas been held that an ordinary count in iiidehitatus as- 
sumpsit for money had and received, is an appropriate mode of décla- 
ration to recover back an excess of duties exacted on the importation 
of goods. Cittj of Philadclphia v. Collector, 5 Wall. 7:^0, 726, 731; 
State Tonnage Tax Cases, 12 ^Yall. 204, 209; Elliott v. Stcartwoiit, 10 
Pet. 137; 2 Greenl. Ev. § 12l. The exaction of money beyond the 
légal rate, whether for duties, tolls, or taxes, is the one ultimate fact 
which in law constitutes the receipt of the money to the use of the 
person illegally eompelled to pay it. Ail the other facts and circum- 
stances of the case, and any imnciples of law applicable to them, and 
determining their effect or construction, are only subsidiary, and évi- 
dences of the one ultimate fact to be proved, viz., the unauthorized 
exaction of a certain sum of money. 

Under the Code, the court of appeals bas repeatedly held that the 
common count in indehitatiis asstiinpsit for goods sold and delivered, 
or for money had and received, is suffieient now as formerly. Allen 
V. Patterson, 7 N. Y. 476; Moffety. Sackett, 18 N. Y. 522, 525; 77 os- 
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'îey V. BlacJc, 28 N. Y. 438, 443; Farron v. Shcrwood, 17 N. Y. 227; 
Hurst V. Litchjield, 39 N. Y. 377, 380; Adams v. Holleij, 12 How. (N. 

, Y.) 326, 327, 329; Cudlipp v. Whipple, 4 Duer, 610. In the case of 

\Platt V. Stout, 14 Abb. Pr. 178, the gênerai term of the suprême court 
in this district, in a suit to recover fées illegally detained by the de- 
fendant as pretended Chamberlain, held, upon demurrer to the com- 
plaint, which was in form substantially identical with the preseni in 
stating that the défendant wrongfully and unlawfully usurped the 

\ functiona of the office of Chamberlain and received the fées thereof, 
that those T-ere statements of fact, and that the complaint was suiH- 
cient. To the same effect, see Pcople v. lîyder, 12 N. Y. 433; People 
Y. Carpenter, '^4 N. Y. 86. 

' AVhere a statement of fact, though in form allowable, is so gênerai 
as not to afford sufficient knowledge of the particular question to be 
tried, the complaint may be required to be made more definite and 
certain, (Code, § 546,) and that would seem to be the proper remedy 
where the défendant is really without means of information of the real 
points in controversy. But congress has by law already so carefuUy 
provided for full information to the collecter on ail points in dispute 
as to the payment of duties, througli the requiroment of protest and 
appeal before suit, and a bill of particulars to be served afterwards, 
(section 3012,) that occasions must be rare in which full information 
is not already in the defendant's possession before answer. 

In the case of Prickhardt, the complaint in regard to the protests 
merely states that the plaintilf paid "under protest." This alone is 
clearly not équivalent to a statement of having made a protest in writ- 
ing, nor of having filed it within 10 daysaf ter liquidation. At first, the 
complaint in that case seemed to me defective in this respect ; but sec- 
tion 3011 says: "Any person who shallhave made payment under pro- 
test, etc., may maintain bis action," etc. This complaint states ex- 
actly thèse words, and exactly conforms, tberefore, to this clause of 
the statute, and it is doubtful vrhether that is not sufficient pleading 
under this section, leaving it to be shown by proof that the terms and 
time of the protest were such as to entitle the plaintiff to a recov- 
ery; and the bill of particulars served with the complaint does show 
that the protests must hâve been in writing and duly filed. Under 
section 519 of the Code, providing that pleadings areto bo "liberally 
construed, with a view to subtantial justice," I think the complaint 
and bill of particulars should together be held sufficient. 

In the other cases, the statement that due and timely protests, etc., 
in writing were filed, is clearly a sufficient plea of such précèdent 
conditions, (Code, § 533,) and is sustained by analogous décisions. 
Pcoiûe V. Walher, 23 Barb. 305 ; Woodhury v. Sackrider, 2 Abb. Pr. 
402; Farmers' Bank v. Empire, etc., Co. 5 Bosw. 275; French v. 
Willett, 10 Abb. Pr. 102. The demurrers must, therefore, be over- 
ruled, with liberty to withdraw them, and answer, if desired, within 
20 days; the orders to be settled on notice. 
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Price, Eeceiver, v. Abbott. 

' SaME V. COLSON. 
{Circuit Court, D. Massacl.usel's. June 22, 1883.) 

1. Receivers of National Bakks — Appointment. 

Appointments of receivers of national banks, made by tlie comptroller of tlie 
ciirrency as provideii by law, are to be presumed to be made with the concur- 
rence or approval of the secretary of tlie treasur}^, and are made \iy the head 
of a department, within the meaning of section 2 of article 2 of the constitution 
of the United States. 

2. Same — Suit bt — Jurisdi'^tion op CrRcurr Couiit — Amouiît. 

A receiver of a national bank, being appointed pursMant to an act of con- 
gress to exécute duties prescribed by that act, is in the exécution of those dutieg 
an agent and olHcer of the United States, and actions brought by him to re- 
covcr asse^sracnts duly laid tipon stockholdcrs, and neccssary to provide for 
the payment of the debts of tlie bank, are suits at common law, brought by 
an officer of the United States, under the authority of an act of congress, 
of which the circuit court bas concurrent jurisdiction with the district court, 
without regard to the amount sued f07. Kev. St. § 629, cl. 3 ; ^ 563, cl. 4. 

3. Same— AoT of 1875 — PtJiîPosE op. 

The act of 1875 was intcnded to deflno the jurisdiction ot tlie circuit courts, 
as bctwcen them and the courts of the states ; net to alter the distribution of 
jurisdiction, as between the circuit court and the district court, of cases wliicb, 
by reasonof their subject-raatter, havebeen committed by congress to the deler- 
mination of the fédéral courts; nor to repeal the spécial provisions of former 
laws conferring on the circuit and districts courts junsdiotion of sueli cases, 
without regard to the amount in dispute. 

4. Samk— Act op 1882, c. 290, § 4. 

The only subject to which the proviso in the act of 1882, c. 290, ? 4, relates, 
is the jurisdiction of suits brought by or against national banks, and its purpose 
is to leave such suits, '• except suits between tliom and the United States, or its 
ofticers and agents," to the juri.sdiction of the state courts, unless the domicile 
ot the parties is such as to give the fédéral courts jurisdiction. 

5. b.uiK — Suits iîy Receiver dp N.vnox.^L, Baxk. 

Suits brought against private persons atter a national bank lias been found 
to be insolvent, and for the exclusive beiiclit of its creditors, by a tcceiver, in 
whom its whole property lias been vested hy opération of law, do jiot corne 
within the letter or the reason of this proviso. 

At Law. 

s. B. lies, Jr., for defenriants. 

A. A. Ranncy, for plaintifî. 

Before Gray and Nelson, JJ. 

Gp..\y, Justice. Thèse are two of a large numbor of actions Lrouglit, 
by direction of tlie comptroller of the curreucy, by the plaintilï, (a 
citizen of New Jersey,) as the receiver of the Pacitic National Bank 
of Boston, (a corporation organized under the act of congress of June 
3, lS6i, c. 106, and having its banking-house at Boston,) appointed 
tinder the act of congress of June 30, 1876, c. 156, by the comptroller 
of the currency, upon being satisfied of the insolvency of the bank, 
against sundry citizens of Massachusetts, stocldiolders in the bank, 
to reeover their shares of an assessment, to the amount of 100 per 
centum on the par value of the shares, made by the comptroller of 
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the currency to provide the money necessary to pay the debts and 
liabilities of the bank, under section 5151 of the Revised Statutes. 
The amount of the assessment sued for in the first action is $2,000; 
and in the second action, $300. Each of the défendants has moved to 
dismiss for want of jurisdiction: First, because the plaintiff sues only 
in the capacity of receiver of a national bank, organized under the laws 
of the United States, and heretofore doing business within the common- 
wealth and district of Massachusetts ; second, because the plaintiff 
brings the action, as receiver for and in behalf of the bank, to enforce an 
alleged liability of the défendant to the bank, and has no personal or 
individual interest in the action, or in the cause of action ; third, be- 
cause the action is by the bank, and is not a suit by or between the 
bank and the United States, or any of its officers or agents ; and, by 
force of the act of congress of July l'J, 1882, c. 290, § 4, the juris- 
diiCtion of the action is conlined to the courts of the commonwealth 
of Massachusetts. 

We are of opinion that the motions cannot be sapported upon eitber 
<ii the grounds assigned. The congress of the United States is au- 
thorized by the constitution to vest the appointment of such inferior 
officers as it may think proper in the président alone, in the courts 
of lav.', or in the heads of departments. Article 2, § 2. Ey the stat- 
utes of the United States the secretary of the treasury is the head 
of the department of the treasury, and the comptroller of the cur- 
rency is the chief officer of a bureau in that department, charged with 
the exécution of ail laws passed by congress relating to the issue and 
régulation of a national currency secured bj' United States bonds, 
and lie perforais his duties under the gênerai direction of the secre- 
tary of. the treasury. Eev. St. §§ 233, 324. Appointments of re- 
ceivers of national banks, made by the comptroller of the currency, 
as provided by those laws, are to be presumed to be made with the 
concurrence or approval of the secretary of the treasury, and are 
made by the head of a department, within the meaning of the con- 
stitution. 

By those laws a receiver of a national bank is required, under the 
direction of the comptroller of the currency, to take possession of ail 
the property, bocks, and records of the bank, and to collect ail debts 
due to it; is authorized, upon the order of a court of record of com- 
pétent jurisdiction, to sell or compound bad or doubtful debts, and to 
sell ail the real and personal property of the bank, "and may, if nec- 
essary to pay the debts of such association, enforce the individual 
liability of the stockholders ;" and lie is required to "pay over ail 
money so made to the treasurer of the United States, subject to the 
order of the comptroller, " and to make report of ail his doings to the 
comptroller, by whom the money is to be divided aniong the créditera 
of the bank. Eev. St. §§ 5234"", 523G. 

Tiie receiver, indeed, in one aspect represents the bank, its stock- 
holders, and its creditors ; and neither he nor the comptroller of tue 
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curreney represents the government, so far as to hâve authority to 
waive its exemption from liability to suit. Case v. Terrell, 11 Wa!î. 
199. But beingappointed pursuant to an act of congress to exécute 
duties prescribed by that act, he is, in the exécution of those duties, 
an agent and officer of the United States; and actions brought by him 
to recover assessments duly laid upon stockholders, and necessary to 
provide for the payment of the debts of the bank, are suits at com- 
mon law brought by an officer of the United States suing under the 
authority of an act of congress, of which this court has concurrent 
jurisdiction with the district court, without regard to the amount sued 
for. Eev. St. § 629, cl. 3; § 563, cl. 4. 

This view of the case is supported by the direct adjudications of 
Judge Benedigt in Platt v. Beach, 2 Ben. 303, and of Judge Blatch- 
FORD in Stanton v. Wilkcson, 8 Ben. 357; and by the opinions of the 
suprême court in Kennedy y. Gihson, 8 Wall. 498,in BaîiA; v. Kennedy, 
17 Wall. 19, and in U. S. v. Hartwell, 6 Wall. 3S5. 

The défendants contend that the jurisdiction of this court, at least 
over the second action, in which less than §500 is sued for, has been 
taken away by the act of March 3, 1875, c. 137, § 1, by which it is 
enacted "that the circuit courts of the United States shall hâve origi- 
nal cognizance, concurrent with the courts of the severai states, of ail 
suits of a civil nature, at common law or in equity, where the matter 
in dispute exceeds, exclusive of costs, the sum or value of §500, and 
arising under the constitution or laws of the United States, or treaties 
made, or which shall be made, under their authority, or in which the 
United States are plaintiffs or petitioners, or in which there shall be 
a controversy between citizens of différent states," etc. 

But the purpose of the act of 1875 is to define the jurisdiction of 
the circuit courts, as between them and the courts of the states; not to 
alter the distribution of jurisdiction, as between the circuit court and 
the district court, of cases which, by reason of their subject-matter, 
hâve been committed by congress to the détermination of the fédéral 
courts ; nor to repeal the spécial provisions of former laws conferring 
on the circuit and diatrict courts jurisdiction of siKsh cases without 
regard to the amount in dispute. The construction contended for 
would, as has been observed by Judge Lowell, deprive the fédéral 
courts of jurisdiction of suits upon patents and copyrights, and of a 
great variety of other cases arising under the laws of the United 
States, whenever the matter in dispute does not exceed §500. U. S. 
V. Mooney, 11 Fed. Réf. 476. 

The défendants further contend that this court has no jurisdiction 
of thèse actions, since congress has provided by the act of July 12, 
1882, c. 290, § 4, that^ 

"Tlie jurisdiction for suits hereafter brought by or against any association 
establislied under auylaw providing for national banliing associations, except 
suits between tliem and tlie United States, or its officers and agents, shall be 
the saine as, and not other than, the jurisdiction for suits by or against 
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banks not organized under any law of the United States, which do or might 
do banking business where such national banking associations may be doing 
business when such suits may be begun; and ail laws and parts of laws of tlie 
United States inconsistent with this proviso be and the sanie are hereby le- 
pealed." 

But the actions before tis do not come within the letter or tho rea- 
son of this proviso. They are not suits brought by or against a national 
bank doing business in this state and district; but they are suita 
brought against private persons, after the bank bas been found to be 
insolvent, and for the exclusive benefit of its creditors, by a re- 
ceiver in whom its whole property bas been vested by opération of 
law. 

The only subject to which the proviso relates is the jurîsdiction of 
suits brought by or against national banks; and its purpose is to 
leave such suits, "except suits between them and the United States, 
or its ofïicers and agents," to the jurisdiction of the state courts, un- 
less the domicile of the parties is such as to give the fédéral courts 
concurrent jurisdiction. No intention can be implied to oust the 
fédéral courts of jurisdiction of suits brought by an officer of the 
United States, under the authority of the laws of the United States, 
to recover of the stockholders of an insolvent national bank money 
which, when recovered, the plaintiff is required to pay over to the 
treasurer of the United States for the beueût of the creditors of the 
bank. 

Motions to dismiss overruled. 



Mead, Ex'x V. Platt, Assignée. 

{Circuit Court, 3. V. New York. August 2, 18S3.) 

Bankrdptct — Appeal from District Court — Notice to Assignée — Ret St. 
U 4080. 4981, 4984, 5081. 

The failure to give notice of an appeal from the disallowance by the district 
court of a claim against an estate in banlsruptcy to the assignée is fatal to it, 
and good ground for moving to disraiss it; for in such case the assignée is the 
"adverse party," in the sensé of Kev. St. § 4981. 

In Bankruptcy. 

William W. Ladd, Jr., for plaîntiiï. 

Coleridge A. Hart, for assignée. 

Wheeler, J. This is an appeal by the plaintiff frora the disal- 
lowance by the district court, held by Judge Brown, of her claim 
against the estate in bankruptcy of which the défendant is assignée. 
The claim was examined on application of Mary E. Travis, a cred- 
itor, and contested by her. Notice of the appeal was given to her 
within ten days from the entry of the décision, but not to the as- 
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signée. The assignée bas moved to dismiss tlie appeal for tliis cause, 
among otliers; and the motion lias been beard by consent of parties, 
wbicb was required before bearing, altbougb tbis case is not witbin 
the terms of tbe statute in relation to bearing appeals from a district 
court by a district judge. Eev. St. § G14. 

Tbe failure to give notice of tbe appeal to tbe adverse party, as re- 
quired by section 4981, Eev. St., is fatal to it, and good ground for 
moving to dismiss it. Woocl v. BaUcy, 21 Wall. 640. Unless tbe 
moving crcditor in the district court is the adverse party, witbin tbe 
meaning of section 4981, this appeal must, on tbe authority of tbat 
case, be dismissed. The provisions of tbat section mnst bereadwith 
tbe otbers on tbe same subject for a correct understanding of tbem. 
Tbe preceding section allows appeals in equity, and writs of error at 
law, -n-hen tbe debt or damages claimed amount to more than $500, 
and gives an appeal to "any supposed creditor wbose claim is wbolly 
or in part rejocted, or an assignée wlio is dissatisfied witb tbe ailow- 
ance of a claim." ïliis section requires the notice to be given "to 
tbe assignée or creditor, as tbe case may be." The assignée repre- 
sents tbe estate, and is tbe adverse party to ail claimants against the 
estate. Ile is tbe party who, by section 4984, must plead or answer 
to tbe déclaration of tbe claimant, and agaijist -whom, by section 
4985, costs are to be taxed as "tbe adverse party," if tbe claimant 
prevails. A creditor applyiug for and procuring the examination of 
a claim does no more than. the court may do of ils own notion, and 
does not beeome a party to tbat particular claim. Section 5081. 
Sucb creditor merely sets tbe machinery in motion to bave the claim 
adjudicated by tbe court; the défense of tbe claim must always be 
in the name and bebalf of tbe assignée. There are no provisions 
for making sucb moving creditor any otberwise a party. The -n-ords 
"assignée or creditor, as tbe case may be," must mean assignée 
■«•ben tbe creditor appeals, and creditor wlien the assignée appeals. 
Wben tbe creditor appeals, tbe assignée. is tbe one -wbo must plead 
and make défense, and tbe one wbo ueeds notice of the appeal to act 
upon. He is tbe adverse party, in tbe sensé of section 4981. 

Motion granted and appeal dismissed. 



United States ?-. Siiiin. 

{Circuit Cuurt, D. Massachusetts. August 8, 16S3.) 

1. Veimfication of ScmmaPvT Complaixt Fon Offense ox High Seas— Xotart 
Pl'blic. 

In cuse of a'sumniîiry complnint for an offense on the-liig-S sciis tlie oalh tntast 
lietaken before tliL- court or judiie. or clerk of court, orsoraecommissioner, wlio, 
in tbe absence of tUe ju;!ge) m:\y be applied to for a warrant or summons ; and 
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an aflîdavit talicn before a doputj' clcrk, acting not as clerk, but as a notary 
public, is not suliicient. 
2. Bame — Motion, in Ahuest of Judoment. 

Siich summary procccdings are put b\' the statutc substanlially on tlie footing 
it civil cases, anci it seems that the want of due vérification of thé complaint 
js waived liy tlie voluntary appearance of tlie accused. Ai any rate tlie error 
is amendable, and cannoi be urged for the tirst time iu arrest of judgment. 

On Writ of Error. 

Chas. Alimj, Jr., Asst. U. S. Dist. Atty., for the United States. 

E. W. Burdett, for Smith. 

LowELL, J. The défendant, who was the second mate of the Amer- 
ican barli Fantie, was charged with an assault upon one of the crew 
of the same vessel, upon the high seas. The charge was made in the 
form of a summary complaint, presented to the district court, under 
section 4301 of the Eevised Statutes. Upon a trial by jury the de- 
fendant was convicted, and moved, in arrest of judgment, that the 
complaint was not duly "verified by oath in writing," as required by 
the section cited. The complainant's oath was taken before a notary 
public. This motion was denied, and the défendant was sentenced 
to imprisonment for two months, and duly prosecuted his writ of 
error. 

Two questions bave been argued: First, whether a notary public 
bas power to administer and certify the oath; second, whether the ob- 
jection can be taken for the first time in arrest of judgment. 

1. The first point appears to be well talien by the défendant. Coun- 
sel havb examinedr the statutes with diligence, and none lias been 
found which gives a gênerai anthority to any ofïicer to take affidavits in 
criminal cases. The law of August 23, 1842, § 1, (5 St. 516,) makes a 
distinction between civil and criminal business, giving commissioners 
of the circuit courts authority to take bail, affidavits, and déposi- 
tions in civil causes; while, in criminal proceedings, they are to hâve 
the powers of justices of the peace, and other magistrates, inarpest- 
ing, imprisoning, and bailing offenders. This distinction is preserved 
in the Eevised Statutes. Notariés are put on the footing of commis- 
sioners, in respect to dépositions and affidavits, by St. 1876, c. 304, 
(19 St. 206;) but this is in civil causes, because commissioners hâve 
no gênerai powers in respect to dépositions and affidavits in criminal 
proceedings Theijf power is to hold to bail, etc., according to the 
course of practice in the several states, (Eev. St. § 1014;) and, asin- 
cidental to that power, they can, of course, take the requisite évidence. 
In Massachusetts, the same magistrate who takes the oath to the com- 
plaint must issue the warrant, or summons, as the case may be. Pub. 
St. . 212, § 13. One magistrate cannot commit upon an affidavit 
taken before another. 

In the case, therefore, of a summarv' complaint for an offense on the 
high seas, it would seem that the oath must be taken before the courr 
or judge, or, perhaps, the clerk, or before sonie commissioner, who, 
in the absence of the judge, may be applied to for a warrant or a 
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summons. The afïidavit hère was taken before tlie deputy clerk, act- 
ing not as clerk, but as notary, 

2. The second point must be decided for the governraent. Thèse 
summary proceedings are put by the etatute substantially on t!ie 
footing of civil cases. It is provided that the défendant may plead, 
or answer, or make a counter-statement; and that the district attor- 
ney may amend his complaint at auy time before verdict, if in the 
opinion of the court the amendment will work no injustice to the ac- 
cused; and, if necessary, an adjournment shall be made to enable 
the accused to meet the amended complaint. Eev. St. §§ 4301, 4302. 
Ail this is as far removed as possible from ordinury criminal plead- 
ings and proceedings; and the statute is found to be as favorable to 
défendants as to the United States, in the saving of time and expense. 
The district judges in this district bave tbought that it goes even 
beyond the powers of congress in permitting the accused to waive a 
trial byjury, and bave never consented to try the facts by the court; 
but, so désirons are the accused to bave the benefit of a speedy dé- 
termination, even when it must be against them, that they will often 
plead guilty, or nolo contendere, to complaints for small offenses, to 
which they profess to bave a défense, rather than be put to the ex- 
pense of awaiting the action of the next grand jury. 

It is not usual to issue vs'arrants of arrest, or, indeed, any process 
in thèse cases. The complaint is filed and the accused appears, and 
the case proceeds. In this case there is no record of îtny summons 
or warrant. The fourth amendment to the constitution, therefore, 
which requires an oath to support a warrant, has no application. 
Under thèse circumstances, I am much disposed to believe that the 
want of due vérification of the complaint is waived by the defendant's 
appearance; for the oath is required, I think, to meet the fourth 
amendment of the fundamental law, in case a warrant should be 
called for. I hâve no doubt that the mistake could hâve been 
amended at any time before verdict, because the statute contemplâtes 
ameudments of substance as well as of form, if the défendant is not 
to be injured thereby; and even if he is called on to meet a newcase, 
he may be required to do so after a reasonable adjournment. This 
oath is scarcely a matter of substance, for it may be taken by any 
one having information and belief, and ia almost always taken by 
the district-attorney, or one of his assistants. 

Under thèse circumstances, and with pleadings aa libéral as are 
provided for civil cases, the modem and reasonable rule of civil 
pleading should be adopted : that an amendable error is insufScient in 
arrest of judgment. Haverliill Loan,etc., Ass'n v. Cronin, 4 Allen, 141. 
Nor is there anything in this liberality of pleading which is répug- 
nant to the constitution. Even in Massachusetts, whose constitution 
provides that a crime shall be not only fully, plainly, and substan- 
tially, but "formally," set forth, a statute has been upheld which re- 
quires formai defects to be taken advantage of before verdict. Coin. 
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V. Wallon, 11 Allen, 238. Our constitution merely requires that the 
accused shall be informed of the nature and cause of the accusation... 
Amendment 6. 

For thèse reasons, I am of opinion that the judgment below was 
right, and should be affirmed. 



FlPIELD V, WhITTEMOEE. 

(Jircuit Court, B. Massachusetts. August 8, 1883.) 

Patents ron Ikventioks — Lbtteiîs Patent No. 150,305 Sxjstained. 

Lettcrs patent No. 150,;^05, issued to J. Wesley Dodge, Februaiy 28, 1B74, for 
an improvement in tools for flnishing the edgcs of soles of boots and shoes, are 
vulid ; and tlit» fourtli and fiftli claims of said patent are not void for want of 
novelty, or liy reason of being anticipated by tbe liodges patents, Nos. 117,287 
and 129,825, and tiie Adù^ patent, No. 142,75(j, as cJaimed. 

in Equity. 

James E. Maynadier, fo" complainants. 

Thomas W. Porter, for défendant. 

LowELL, J. The plaintiff owns the patent. No. 150,305, issued to 
J. Wesley Dodge, February 28, 1874, for an improvement in tools for 
finishing the edges of soles of boots and shoes. ïhe spécification de- 
scribes a bnlanced tilting frame huiig over head, to which a steel rod 
is attached by a bail and socliet-joint, and attheother end the rod is 
fastened to the burnishing tool by a similar joint. This arrangement 
gives in a simple and efïïcient manner a great freedom of movement 
to the burnishing tool, io enable it to foUow the curves of the edge of 
a shoe sole. The tool is driven by a belt, which passes round the up- 
per frame near the rod, and comes down through the hoUow handle 
of the tool. The patentée says, in his spécification, that an inferior 
tool may be made with a belt running outside the handle, instead of 
through the hollow or tubular handle. In practice it is found that 
■when the belt runs through the handle, at the great speed necessary 
for the best and quickest work, it beats the handle, and the belt itself 
is quickly "worn out. Th° patentée discovered that he could make a 
better and not an "inferior" tool by putting the belt outside the 
handle ; ana 400 machines, in the new form, hâve been made and sold 
by the plaintiff. But in order to f-arry the belt outside, it -was found 
necessary, or, at least, advisable, to add a supplemental rod, with a 
spiral spring, which keeps the belt in position when the tool is tipped 
in various directions to follow the curve of the sole. The improve- 
ment was made by Dodge himself, but not patented, and is supposed 
by the plaintiff to be covered by the original patent, as it certainlyis 
by claims 4 and 5, if they are valid. 
Y.17,no.6— 33 
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Machines, sueli as are now ma'le by the piaintiff, hâve been copied 
and sold by the défendant, at first under the belief that he was the 
équitable owner of the Dodge patent, but now under the claim that 
the patent is void. ' His claim of équitable right depended upon an 
agreement made by Dodge with the shoe maohinery company, of 
•whom the défendant has since bought ail their tools, rights, etc., to 
assign to them ail patents -which Dodge should take out for inven- 
tions made while he was in their employ, as this invention was. The 
claim was disputed by Dodge, and a settlement was made, before 
this suit was brought, by which this équitable claim was abandoned; 
and it forms no part of this case. 

The second défense is that the fourth and fif-th claims of the pat- 
ent are void, because no working machine is described in the patent, 
and for want of invention, because of two preceding patents of 
Hodges, Nos. 117,287 and 129,825, and one of Addy, No. 142,750, 
which are in the case. The claims are : 

" (4) Iii combination with the tool-stoek, the connector rod, r, jointed to 
the haiidle or stock by the bail and socket-joint, s, subsiantially as shown 
and described. (5) A pendent swinging-tool frame, jointed to a swinging- 
tool frame by a bail and socket-joint, or its équivalent, the combination of 
the two frames thus jointed giving to the tool a capability of motion in any 
and every direction ; the pendent frame having the burnislier wheel shaft 
journaled in it, and apulley on said shaft for connection with the pulley upon 
the shaft from whicli the frame is suspended, substantially as shown and de- 
scribed." 

The first three ckiims are made to cover the form of tool shown in 
the drawings, with a hollow handle, and the two above quoted, to 
cover the other form. 

The two objections, as I hâve said, are: 

First. That no practical machine is described. The patentée and 
the piaintiff both testify that the machine wonld and did work in the 
form in which it appears in the patent ; a wiluess for the défendant 
testifies that its working was not satisfactory. It is doubtful how far 
the machine would bave been a commercial success, if at ail, in that 
form. But that it was a working machine has not been disj^roved. 
The patent itself throws the burden of proof on the défendant, and 
he has complained that the piaintiff has prodsced in court no work- 
ing model; but that was for the défendant to do, if he thought it 
would sustain his contention. As the case stands, I find the patent 
to be valid in this particular; and, being valid, it sustains the fourth 
and fîfth claims. If it required further invention to make the ma- 
chine in its jjresent form, as to which the évidence is conflicting, it 
would still be subordiuate to the patent, because the devices men- 
tioned in those claims appear to be legitimate sub-combinations of 
thé machine patented. . 

Second. I cannot agrée that it reqiiired nb invention to make the 
plaintiff's tool, after the Hodges and Addy patents were pablished. 
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"It is, undoùbtedly,' an impr'ovément upon both of tliém, in tliè sensé 
of the patent law; that is, a change from them, and, I tliink, a valu- 
able .me. ' It may be regarded, perhaps, as a combination of the 

•merits. of both those machines; but, tried by ail usual tests, — of con- 
venience, simplicity, and cbeapness, — the change is, in my judg- 
ment, a patentable one. 

Deeree for the complainant. 



Hendy V. GoLDEX State & Miners' Iron Works.* 
(GireiLit Court, D. California. Jaiiuary 29, 1883.) 

. 1. Reh^ued Patent. 

ïlie specilications for the rel.ssue of a patent may bo nmcndcd by tlie moclel 
dejjosited in the patent-oflice, as well as by the drawiiigs. 

■ 2. Spécifications Amekded by JIodkl. 

Where the oriprin.al fîpprificationg .ind draivings do not show whether or not 
the machine pntente^l cmbiaced a feature claimed in the rcissued patent, the 
court «umot say, from a comparison o£ tlie original and reissued patents alone, 
whether the reissuc embraces a feature not indicated in the raacliine as first 
patented, witliout an inspection of the original model deposited in the patent- 
olîice. 

In Equity. 

Bcoiie é Miller, for complainant. 

M. A. Wheaton, for défendant. 

Sawyer, J., (ornlly.) This is a demurrer to a bill in eqiiity for the 
infringement of a patent for an ore-crushing machina. ïhe original 
patent and the reissue are both set ont; and the point is that the re- 
issue is broader than the original patent, and takes in an élément 
not indicated in the original specificat'sons and drawings. This new 
feature of the patent is the extension of the rear board of the hoj^per 
downwards, so as to operate as a scraper on a vibrating tray, for the 
purpose of forcing the ore topass ofï. There is nothing stated in the 
spécifications of the original patent in regard to this construction of 
the hoj)per-board at the rear; and it does not appear whether it was 
so formed, by the drawings in the original patent. Kor does it ap- 
pear that it was not there. It may hâve been, and probably was, in 
the original machine and model. In the drawings of the reissue there 
is a part of the side eut away on tlie hopper, to show the extension 
of this rear board downwards to the vibrating tray. In the first draw- 
ings the side is not eut away, and it does not show whether the rear 
board goes down to the tray or not. In ail other respects the draw- 
ings are the same in the two patents. The lawauthorizes the change 
,of the spécification — authorizes the specitications, for the purpose of 

'From Sth Sawyer. 
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the reissue, to be amended ly the model in a macliine patent as well 
as hy the draivinys; and the suprême court, in Seyviour v. Osborne, 11 
Wall. 516, recognizes the right to amend the spécifications by the 
model in such patents, as well as by the drawings. I think, there- 
fore, from the comparison of the original patent with the reissue, 
without the model, that I cannot assume that the spécifications hâve 
been enlarged, so as to embrace matters not indicated in the original 
model. The original patent does not show that this rear hopper- 
board did not extend down so as to act as a scraper; and the model 
filed, as required by the patent law, may, and probably does, show 
that it is so extended. As the spécifications may hâve been amended 
by the model from a mère comparison of the original patent with the 
reissue, it cannot be seen that the amendments in the spécifications 
hâve not been properly made from the model, or that the invention 
is not therein clearly indicated ; consequently I cannot say, without 
seeing the model deposited, that the reissue embraces more than the 
original invention. It does not appear, affirmatively, that it does, 
and the presumption is that the commissioner did not exceed bis ju- 
risdiction in granting the reissue, 
The démarrer is overruled. 



McKay and others v. Stowe and others. 
[Circuit Court, 7). Massachusetts. June 22, 1883.) 

]« 3PATENT — KeiSSUB InVALID — IjiriiOVEMENT IN MACHINE FOR NaII.TXG ShOE 
AKD BOOT BOLES. 

Keissue, grantcd March 28, 187G, of the original patent granted to Gordon 
'3IcKa3', as assignée of himself and Hadley P. Faiffield, on October 13, 1874, 
for improvements in machines for nailing the soles of hoots and slioes, was not 
intendtd to supply an omission or correct a mistake in the original patent, 
but is a deliherate atterapt by the inventors to contradict the leading assertion 
most positively and uneqnivocally made by them intheir tirst sptfcitication, 
and to enlarge their daim s3 as to cover a corabination which omits the most 
ingénions and disthictive elemc-nt of the comhination originally patented, and 
the first, second, and third claims of such reissue cannot be upheld. 
2. Same — Infrisgement. 

The fonrth claim of the reissuo is not infringed by the machine of défend- 
ant, in which the sélection of the nails to be driven is not made automatically 
according to the thickness of sole to be nailed, but is oontrolled by the direct 
Intervening action of an attendant, interrupting the automatic action at such 
times as he chooses. 

In Equity. 

E. Mcrivin and J. J. Storroiv, for plaintiffg. 
B. F. Thurston and J. E. Mnynadier, for défendants. 
Before Gray and Lowell, JJ. 

Iray, Justice. This is a bill in equity for the infringement of two 
patents for improvements in machines for nailing the soles of boots and 
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b!ioc3. The first patent was granted to Gordon McKay, as assignée 
of liimself and Hadley P. Fairfield, on October 18, 1874, and was 
reissued on Mardi 28, 1876, on an application filed March 13, 1876. 
Ihe original spécification describes, with the aid of accompanying 
drawings, a most complex and ingénions mechanism, the principal 
parts of which are (1) a nail-tube resting upon the sole, and which 
is raised or lowered according to the thickness of the stock; (2) a 
nail-driver; (3) a séries of stationary vertical nail réceptacles, vary- 
ing in depth, and containing nails of varions lengths; and (4) a nail- 
carrior, by which the nails are selected and transferred from the nail 
réceptacles to the nail-tube. "The mechanism for selecting from the 
nail réceptacles a nail corresponding most nearly to the thickness of 
the material, and its opération," are described in great détail. 

In the reissue the main body of the description is not substantially 
varied, although perhaps a little warped so as to give conntenance to 
the remarkable changes at the beginning and end of the spécifica- 
tion. At the beginning of the original spécification the inventors — 

"Déclare that the following, taken in connection with the dravvings wliich 
accompany and form part of this spécification, is a descriptioQ of our inven- 
tion sufficient to enable those slcilled in the art to practice it. 

"The invention relaies to the oryanization of that dass of sole-nailing ma- 
chines in which, the parts to be united heiwj of varying thickness, each nail 
unités siinh parts as correspond in tîiicktiess to the lemjth of such nail. Here- 
tofore the nail [used] in such [naillng] machines lias usually been eut In the 
machine to the length required by the thickness of the particular parts to be 
united by it, such nitil[s] being sometiraes eut from a continuons wire, and 
soinetimes from a continuous or ribbon-like plate; but in the présent inven- 
tion the nails are formed of différent lengths prier to entering the machine, 
and with or without heads, and are placed in respective pookets or [separate] 
réceptacles attached to the machine, from whicli they are automatically re- 
movecl and transferred to position to be driven, and so that the sole and up- 
per are united by métal fastenings, each corresponding in length to the ttiick- 
ness of parts to be united by it. 

"Our invention consists, prlmarlly,in the comblnatlon, with a nail-driving 
mechanism and a mechanism that automatically détermines the position of 
the up23er surface of the parts to be unltea, of a transfer mechanism, which 
sélects a nail of proper length for the thickness o/ the parts to be united bu it, 
and carries it into position to be drlcen." 

The reissue omits the words jDrinted above in italics, and înserts 
those printed in brackets, and substitutes for the last sentence above 
quoted the following: 

" This invention consists, primarilj', in the combination, in a nailing ma- 
chine, and witti its nail-tube and driver, of nail-receptacles — two or more— 
adapted to receive and support separate nails of différent lengths, to be used 
in différent portions of the stock, according to the length of nail required." 

The original spécification ends with three claims, the first and sec- 
ond of which (being the only ones material to this case) are as fol- 
lows: 
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"We clîiim (1) tlie combination, with a nail-tube and nail-driver, of i'.io 
nail-receptacles and raechanism, substantially as shown, for transferring tlio 
nail frorn the réceptacles to position to be driven, ail substantially as and for 
the purposes described ; (2) the combination, with the nail-tube and nail-dri w; , 
of nail-receptacles and transferring mechanism, so constructed and airangcii, 
and so operating, that the nails are seleoted in accordance with their respect- 
ive lengths, and are transEerred and positioned to unité parts corresponding 
ing ia thickness to the lengtli of the respective nails." 

The reissue substitutes for thèse two claims the following four 
claims : 

" We claim, (1) in a nailing-raaohine, the combination, witli the nail-tube 
and driver, of nail-receptacles adapted to receiveand support separate nails of 
différent lengths; (2) a séries of nail-receptacles adapted to sustain nails of 
différent lengths, and with or without heads, in combination with a carrier to 
remove a nail frora either of the réceptacles to a position in line with the 
driver by which it is to be driven, and with a driver to drive the nail from 
the carrier; (3) a séries of nail-receptacles adapted to sustain and guide 
separate nails of différent lengths, in combination with a nail-tube and driver, 
and with mechanism to présent the nails singly to the nail-tube in line with 
the driver, substantially as described; (4) the nail-tube and driver, and ré- 
ceptacles to contain separate nails of différent lengths, in combination witli 
mechanism adapted to sélect the nails to be driven, according to the thickness 
of the stock to be united, substantially as described." 

The parts of the original patent, and of the reissue, ahove quoted, 
sufficiently show the wide and essential différence between the two. 
The original spécification, at the very outset, déclares that the inven- 
tion primarily consista in the combination, with the other designated 
parts of the machine, of a transfer mechanism, which automaticaily 
sélects, and carries into position to be driven, a nail of proper length 
for the thickness of the parts to be united. And both claims of that 
spécification are equally limited; the second, by a fuU and explicit 
statement of this distinguishing characteristic; and the first, with 
equal clearness, and like légal etîect, by the words of référence to the 
preceding description, "substantially as shown," and "ail substantially 
as and for the purpose described." The spécification of the reissue 
begins by ignoring and repudiating the leading déclaration of the 
original spécification, and by declaring that the invention primarily 
eonsists, not in the combination, with the nail-tube, nail-driver, and 
nail-receptacles, of the curions mechanism for selecting from the ré- 
ceptacles and carrying to the driver nails of différent lengths, but in 
the mère combination, with the tube and driver, of the réceptacles to 
hold nails of différent sizes. And it undertakes to enlarge the claim 
accordingly. This is not a case of supplying an omission, or correct- 
ing a mistake, in the original patent. But it is a deliberate attempt 
by the inventors to contradict the leading assertion most positively 
and unequivocally made by them in their first spécification, and to 
enlarge their claim so as to cover a combination which omits the 
most ingénions and distiuctive élément of the combination originally 
patented. To allow a claim to be so enlarged by a reissue, atter the 
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lapse of 17 montlis, during ail which time the inventors cannot hâve 
been ignorant of what was their real invention, or of what they had so 
explicitly declared it to be in the original patent, ■would be unreasonable 
and mischievous. In the défendants' machine, the sélection of the nails 
to be driven is not made automatically, according to the thickness of 
the sole to be nailed; but it is controlled by the direct intervening 
action of an attendant, interrupting the automatic action of the ma- 
chine at such times as he chooses. 

The resuit is that the first, second, and third claims of the reissue 
cannot be upheld, and that the défendants hâve not infringed the 
fourth claim of the reissue. Gage v. Herring, 108 U. S, — ; S. C. 2 
Sup. et. Eep. 819. 

For similar reasons the plaintiffs fail to show any infringement of 
the patent granted to Louis Goddu on May 18, 1875. 

Bill dismissed, with costs. 



Kelly v. Poeteb and others.* 
(Circuit Court, D. California. February 6, 1883.) 

1. LiCEKSE PeNDINQ APrl.ICATION FOR PATENT — MODIPIKD CLAIMS. 

An inventer filed in the patent-office his spécifications, claims, and applica- 
cation for a patent. He then entered into a contract witli otlier parties, de- 
scribing liis invention, setting forth therein that he had flied bis spécifications 
and application for a patent, and granting "the exclusive riglit and privilège 
of manufacturing and selling the aforesaid goods under any patent that he might 
obtain by or throngh his application aforesaid," in a large tract of territory de- 
scribed. Afterwards, upon the requirement of the commissioner, the claims 
appended to the spécifications were modified, and in accordance witli such 
modified claims the patent issued. Held, that the license covered the patent 
issued upon the claims as modified. 

2. LiCEXSE, wiiEN Irrévocable. 

A license to use a patent given pending the application for Its issue, unlim- 
ited as to time, and providmg, only, that it should be void on failure to obtain 
the patent, whereinthe licensor covenants to protect the licensee "against any 
and ail persons, during the term of the application for a patent, as aforesaid, 
and after he shall hâve obtained a patent from the United States government, as 
aforesaid," is irrévocable b)- the licensor, without the consent of the licensee. 

3. LiCEXSKE KOT AN InfRINGER. 

A part}- manufacturing and selling a patented article, in pursuance of the 
terras of a licensee from the patentée, cannot be held liable as aninfringer. 

4. Licensee oni.y Liable for Royalty. 

Tlie only remed\' of a patentée against a party manufacturing undera license 
is upon the contract granting the license for the ro^-alty agreed upon. 
i. Jurisdiction — License. ' ' 

An action by the patentée against his licensee, for the stipulated royalty, 
présents no question of patent law, and no subject-matter, which can give tha 
national courts jurisdiction oa that ground. 



IFrom bth Sawyer. 
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The contraci conslrued is as follows: 

""Whereas, Mr. P. Kelly, of the city and county of San Francisco, and state 
of Calilornia, has applled for and ia now endeavoring to obtain from the 
United States governinent a patent on or for the inserting of an elastic be- 
hind the ankle of short-legged bootees or gaiter boots, of which said Kelly 
claims to be the originator and inventer, together with ail his style and eut, 
as in his plans and spécifications accompanying said application set forth; 
and whereas, Torter, Oppenheiiner, Slessinger & Co., of the city, county, and 
state aforesaid, are desirous of tnanufacturing and selling men's, youths', and 
boys' goods, and inserting an elastic behind tlie ankle, as aforesaid, tlierefore 
the said P. Kelly hereby covenants and agrées to give and grant to the said 
Porter, Oppenheimer, Slessinger & Co. the exclusive right and privilège of 
manufacturing and selling the aforesaid gooJs under any patent he may ob- 
tain by or through his applications as aforesaid, in the stato and territories of 
California, Oregon, Nevada, Montana, and Colorado, Idaho, Washington, and 
Utah; but the said Kelly hereby ivserves the right to manufacture said goods 
for rctail purposes in his own store. And the said Porter, Oppenheimer, Sles- 
singer & Co. hereby covenant and agrée to pay to the said P. Kelly the sum 
of tliree dollars perdozen (of twelve pairs) as royalty for the privilège of man- 
ufacturing and selling said goods, as aforesaid, for ail other kinds of goods 
made and sold by them as aforesaid. But it is hereby agreed that no royalty 
shall be paid to said P. Kelly for any goods manufactured by Porter, Oppen- 
heimer, Slessinger & Co. for the said P. Kelly. And it is further agreed that 
any goods made and sold as aforesaid by Porter, Oppenheimer, Slessinger & 
Co. sliall be sold by them on the conditions that the party purchasing the same 
shall not sell suoh goods at retail in the city and county of San Francisco, ex- 
cept by the said P. Kelly. And the said P. Kelly further covenants and agrées 
that for and in considération of the royalty paid to him as aforesaid, that he, 
the said Kelly, will protect the said Porter, Oppenheimer, Slessinger & Co. in 
the rights hereby granted, as aforesaid, against any and ail persons during the 
term of the application for a patent as aforesaid, and after he shall hâve ob- 
tained a patent from the United States governraent as aforesaid. And it is 
further agreed by and between the parties hereto that if the said P. Kelly 
from any cause fails to obtain a patent as aforesaid, or does not protect said 
Porter, Oppenheimer, Slessinger & Co. in the manufacturing and selling said 
goods as aforesaid, then, and in that event, the said Porter, Oppenheimer, Sles- 
singer & Co. shall not pay unto the said P. Kelly any sum or royalty for the 
privilège hereby granted. And if the claims by Kelly for a patent are rejected 
by the United States government. Porter, Oppenheimer, Slessinger & Co. shall 
not pay unto the said Kelly any royalty from and after the date of the rejec- 
tion of his claims for a patent as aforesaid. And in the event the said P. 
Kelly's claims for a patent, as aforesaid, are rejected by the United States gov- 
ernment, then this agreement shall cease and become null and void. And it 
is further agreed, by and between the parties hereto, that if the said P. Kelly 
obtains a patent as aforesaid, then, and in that event, the royalty of one dol- 
lar and fifty cents, to be paid as aforesaid, may be changed in any manuer 
tnat the parties hereto may agrée upon. 

"PoRTEu, OrPEN'nznrER, Slessinger & Co. [Seal.] 
"P. Kelly. [Seal.J 

"Signed, sealed, and delivered in présence of JonK Il£n7. 

"San Francisco, March 8, 1879." 

Wheaton d Harpham, for complainant. 
Booiie à Miller, for defendauts. 
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Sawyer, J., (orally.) This is a demurrer to a bill in equity to en- 
]oin the infringement of a patent. The bill was originally filed with- 
out setting out a contract, which existed between the parties ; and 
défendants by plea set it up as a défense. The eomplainant then 
aniended his bill, and set out the contract. The défendants rely upon 
this contract, claiming that it is a license, and that the alleged in- 
fringement of the complainant's patent is merely manufaeturing and 
selling the patented articles under and by authority of that license. 
The eomplainant insists under the bill, as now drawn, that it ap- 
pears that the patent, as issued, is not covered by the license, because 
there was a change made in the daims of the original application for 
the patent, so that they differ in the patent issued from the claims as 
they existed in the apfilication, ■svhen the spécifications were first 
filed, and at the date when this contract was entered into. The com- 
missioner of patents refused to grant the patent on the claims as first 
made, and they were, therefore, modified, and the patent was finally 
issued on the modified claims, based upon the original application 
and spécifications. 

The complainant's counsel insist, in the first place, that the license 
does not extend to the patent as issued. But I thmk he is mistaken 
in that proposition. In the license the invention is described, and 
the facts set forth that the inventor has made his application for a 
patent, and filed his spécifications; and the license is then granted, 
"with the exclusive right and privilège of manufacturing and selling 
the aforesaid goods under any patent that he [the inventor] may ob- 
tain by or through his application as aforesaid, in the states and terri- 
tories of Calitornia, Oregon, Nevada, Montana, Colorado, Idaho, Wash- 
ington, and Utah." The only change made in the application was 
in respect to the claims, which change was made pursuant to the dé- 
cision of the commissioner that the invention was not properly cov- 
ered by the claims, as originally drawn. The patent was then issued 
upon the original application, as thus amended, for the invention de- 
scribed, and cornes plainly within the terms of the contract licensing 
the défendants to manufacture and sell goods "under any patent that 
he may obtain by or through his application." 

I think, therefore, that the right of respondents to manufacture 
and sell the goods described is established by the license. But, in 
case he should find himself mistaken in regard' to this first proposi- 
tion, eomplainant next allèges in his bill that he has revoked the 
license; that he has served upon the défendants a written revocation 
of it; and claims, therefore, that the license has ceased to be opera- 
tive. Hère the question arises as to whether or not the eomplainant 
is authorized to make such a revocation. There is nothing in the 
license which authorizes the revocation, or limits the time that the 
license is to remain in force. It contains this clause : "And the said 
P. Kelly further covenants and agrées that for and in considération 
of the royalty paid to him as aforesaid, he, the said Kelly, will pro- 
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teet the. said Porter, Oppenlieimer, Slessinger & Co. in tlie riglits 
hereby granted, as aforesaid, agaiust any and ail persons during the 
ferm of the application for a patent, as aforesaid, and aftcr he shall hâve 
ohtained a patent from the United States government, as aforesaid." 
There is nowhere in the contract any limitation as to iime, and no 
right of re vocation reserved in terms. The only other clause that 
can affect the question is : "In the event the said P. Kelly's claims 
for a patent, as aforesaid, are rejected by the United States govern- 
ment, then this agreement shall cease, and become null and void." 
Thus it is provided in express terms under what circumstances the 
contract shall be abrogated; and, having named those terms, it must 
be presnmed that they cover ail the contingencies contemplated by 
the parties upon -whicli the contract sliould cease. 

The défendants agrée to pay the royalty for ail the goods they man- 
ufacture, embracing the invention even before the patent issued, when 
it was not certain that a patent woiild ever issue, or that they would 
ever be under any obligation to pay a royalty; and, undoubtedly, se- 
curing the right to continue to manufacture after the patent should 
issue, was an important part of the considération in the view of the 
défendants, while receiving the royalty for the goods manufactured 
before the patent issued was, doubtless, deemed of no little impor- 
tance by the parties applying for a patent. It may hâve been, and 
doubtless was, a very important considération in the view of both 
parties. The great extent of territory covered by the license, as stated, 
was important and valuable, in case the patent should issue, and it 
is provided that the défendants are to be protected, not only during 
the pendency of the application for the patent, but also after the pat- 
ent should issue, showing that the parties did not contemplate any 
revocation as soon as the patent should be obtained. The complain- 
ant ought not to be permitted to avail himself oi the considération, 
valuable to himself, and then, as soon as the patent issued and be- 
came valuable, repudiate that part whicli is valuable to the licensee. 

I think that the license runs for the entire term of the patent, and 
I do not think the complainant bas a right to revoke it, there being 
no stipulation to that effeet within the contract. And such, 1 think, is 
the proper construction, upon a considération of the entire contract. 
I find no case, however, in which this question bas been directly de- 
cided, but there are analogies favoring the view adopted. It seems 
to me that it would be a very one-sided contract — in fact, équivalent 
to no contract at ail — if the complainant eould, on the very next day, 
or as soon as the patent issued, revoke it. 

I think, therefore, that this license is irrévocable, unless by some 
fault of the parties, or by their mutual consent. Being irrévocable, 
the license is still in existence, and the défendants are manufactur- 
ing under that license, and are, therefore, not liable as infringers. 

The défendants do not dispute the validity of the patent, and do 
not deny that they bave manufactured goods of the character de- 
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scribed iri tlie patent. It is simply a question, then, of a cause oi - 
action arising upon the license. The only thing that can be recovered 
from the défendants is the royalty agreed upon for the quantity of 
boots and shoes manufactured by them, containing the complainant's 
patented improvements. Being simply a suit on the license, — on the 
contract between the parties, — there is uo question hère arising under 
the patent law, and there is no jurisdiction in this court to entertain 
such a suit on the ground of subject-matter, and no other grouiid of 
jurisdiction is shown. ïhere is no jurisdictional fact, such as miglit 
arise from the character of the parties, to bring the case within the 
jurisdiction of this court. TUghinin v. Ilartcll, 2 Ban. & A. 260. 

The demurrer must be sustaiued and the bill dismissed; and it is 
80 ordered. 



(jRIER V. CaSTLE. 
(Oircuit Court, W. D. Pcnnsylmnia. August 10, 1883. > 

1. PaTEÏTTS for IlSIVEXTIOXS — DESCEirTION. 

Ali that the law requires of an invontor of a machine is that ho sliall de- 
scribo the mauncr of malvinsc, constinicting, and using it in such f ull, clear, con- 
cise, and exact terms as wiil enable any one skilled in tlie art to whicli it ap- 
pertains to malce, use, and constrnct tlie same, and shall explain the principle 
thereof, and the liest mode in which he contemplalcd applying that principle, 
so as to distinguish it from other inventions. 

2. SAiiE — MoDlFiCATioxs— Spécifications. 

A patentée is not generally limited by the literal iraport of his description 
of his invention, but may, in construction, make such modifications of it as do 
not involve a departure from its principle, or a mater. al change in its mode of 
opération. 

3. Same — Infkingemext. 

It is generally true that -when a patentée de.-cribesamachiireand then claims 
it as described, lie is understood to intend to claim, and Ijy law does actually 
cover, not only the précise forms he lias described, but ail other forms wliich 
embody liis invention ; and to copy a principle or mode of opération described 
is an infringemeut, although such copy is totally unlike tlie original in form 
or proportions. 

In Equity. 

Bakeicell tù Kerr, for complainant. 

George H. Christy, for défendant. 

McKenxan, J. The décision of this case turns upon tlie construc- 
tion T^-hich may be given to the complainant's patent. It the scope 
of its claims is restricted by descriptive limitations, -which the re- 
spondent's counsel contends are imposed upon it, the respondent is 
not an infringer. If it is susceptible of a construction, however, 
which -will give full eSect and protection to the distinctly stated prin- 
ciple of the invention, and the results of its opération as described in 
the spécification, the complainant is entitled to a decree. 

The invention described in the patent is an "improvement in vehicle 
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runnîng gear." It consists of three essential éléments, — a pair of 
parallel top springs to be attached to the upper side of the bolster and 
hind axle ; a pair of bottom springs running diagonally from below 
the king-bolt at the front to each hind axle, "close to tlie shoulder," 
and hung directly under the hind axle, — thèse springs thus forming "a 
direct brace, keeping the carriage in proper shape, and, at the same 
time, said springs having their bearings at the rear ends wider than 
the bearings of the body, prevents any roU of the body by the weight 
being thrown suddeniy from one side to the other ;" and a stay rigidly 
attached to the body and both sets of springs, running "from the cen- 
ter of the top springs down to the centers of the bottom springs, and 
then up to the center in the bottom of the body, makingjust asmuch 
spring in the bottom springs as there is in the top springs, holding 
the axles at ail times plumb up and down, without any roll of the ax- 
les." 

"Perfect tracking of the wbeels, harmony of action of the springs, 
and prévention of latéral motion androckingof the body," are the re- 
sults alleged to be accomplished by this organization. 

The spécification of this patent says that the bottom springs 
should be attached to the rear axle "close to the shoulder," and 
hence it is argued that thèse words, in connection with the terms of 
the clairas, preclude any departure from that point of attachraent, 
and that a structure, the bottom spring gearing of which is attached 
to the rear axle at a point nearer to its oenter, is not within the pro- 
tection of the patent. 

AU that the patent law requires of an inventor of a machine is 
fhat he shall describe the mainier of making, constructing, and using 
it in sucli full, clear, concise, and exact terms as will enable any one 
skilled in the art to whioh it appertains to make, use, and construct 
the same, and shall explain the principle thereof, and the best mode 
in which he coiitemplated applying that principle, so as to distinguish 
it from other inventions, etc. Under thèse provisions, it bas been 
held that a patentée is not generally limited to the literal import of 
his description of bis invention, but that, in construction, ho may 
make such modifications of it as do not involve a departure from its 
principle, or a material change in its mode of opération. In. Winans 
V, Denmead, 15 How. 343, the court say: 

"It is generally tnie, wlien a patentée describes a macliine and tlien clainis 
it as described, tiiat he is understood to intend to claira, and dues by law act- 
ually cover,not onhj the pre<dse foi-ms lie has desnribed, but ail other for ms 
whichembody his invention; it being a faniiliar rnle tliat to copy a principle 
or mode of opération described is an infringement, althougli such copy should 
be totally unlilve the original in forai or proportions." 

The proofs in this case abundantly show that an attaehment of the 
bottom springs to the rear axle, at a point approximate to its center 
instead of its shoulder, is a mère matter of structural arrangement, 
which does not impinge upon the principal mode of opération or re- 
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sults accomplished by the invention described in the patent; and 
hence that such structural modification is within the constructive 
Bcope of the description. But a patentée may certainly restrict the 
comprehensiveness of his patent rights by the ténor of his claims. 
Has he done so in this instance? 

The first claimis quite précise in its terms, and claims "the diagonal 
springs, G, G, running from below the center of the front asle to the 
ends of the hind axle, and suspended under the same by jacks, a, a, 
substantially as herein set forth." The argument that by the terms 
of this claim the point of attachment to the axle is made essential, 
and that it covers only diagonal springs, attached at the point in- 
dicated, is not without great force; but it is unnecessary to détermine 
its construction and effect. The second claim is free from ambiguity, 
and covers the patentee's invention. It is as follows : 

" Tlie combination of the parallel top springs. A, A, the diagonal bottora 
springs. G, G, and center stay, K, substantially as and for the purposes lierein 
set forth." 

It contains no such limitation as is expressed in the first claim. 
It states the éléments of the combination invented, and claims it with- 
out qualification, ''substantially as and for the purposes set forth." 
It is, therefore, comprehensive enough, as was held in Winans v. 
Deninead, supra, to cover not only the précise forms described, but ail 
other forms which embody the invention. 

I cannot discover any spécial différence between the device made and 
used by the respondent, and that covered by the complainant's patent. 
Whatever différence there is, is only in arrangement, not inprineiple. 
They both embody the same cléments, operate in substantially the 
same way, and produce the same results. 

Of thé patents — three in number — which are alleged to disprove 
priority of invention by Jackson, it is unnecessary to speak in détail. 
They are at least distinguishable from Jackson's invention in this : 
that they are without an essential and useful élément of his combi- 
nation, — the rigidly attached cross-stay, K, — and therefore do not em- 
body his invention. 

There must be a decree for the complainant for an injunction and 
an account, with costs. 



Matteson and others v. Caixe.' 
{Circuit Court, D. California. Februarj- 5, 1SS3.V 

1. CoMniNATioîT Patent — Infrixgement. 

A patent for a combination of several éléments is not infnnged Ijy a macliine 
wliich does not embrace ail the éléments employed to make up the combina- 
tion as claimed. 

iFrom >thSawjrer. 
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2. AKTICirATION. 

A plow standard, with a lug on tlie upper end, hj means of which it is fast- 
ened to the plow-beam by tbree bolts and nuls, not in line, but arranged in tlie 
foi'm of a triangle, is anticipated hy a cultivator standard fastened to the beam, 
or bar, b}' tbree bolfs, arranged in the form of a triangle, although the head of 
the standard is square, instead of having a lug; and a standard havlng a boit 
and uut with twu dowel pins, similarly arranged, is also an anticipation. 

In Equity. 

Wheatnn é Ilarpham, for eomplainants. 

J. II. Biicld and J. L. Boone, for défendant. 

Sawyek, j., (orally.) This is a bill upon the second reissue of a 
pat-ent. The reissued patent contains two claims, the first of which 
is as follows : "The curved standard, A, with the lug, B, and the off- 
sets, D and E, substantially as and for the purpose desoribed." That 
is a claim for the standard as a whole, but embracing certain élé- 
ments, and is, in eiïect, a claim for a complète standard, made up of 
ail those éléments in combination; in other words, a patent for a 
combination. 

The point is made hère that the bill does not embrace this first 
claim, but that the suit is brought for an infringement of the second 
claim only of the patent. I think otherwise. An infringement of 
the first claim is clearly within the scope of the bill. 

A standard introduced in évidence by eomplainants, and marked 
"Exhibit C,". shows the eomplainants' standard as now made; and 
another, marked "Exhibit S," shows it as formerly made by them; 
and the standard, Exhibit B, made by défendant, is that which is 
claimed to be an infringement. 

If Exhibit C is covered by the patent, then Exhibit B is an infringe- 
ment. The question is wliether or not Exhibit C is constructed in 
accordance with the patent. I find this difficulty in relation to that 
exhibit. Exhibit G does not contain one of the éléments of the com- 
bination described in the first claim of the patent, namelj', the offset, 
D. This offset, as well as the other éléments, is very distinctly shown 
in the drawings of the patent, and described in the spécifications, and 
is an élément which is distinctly claimed as one of the features of the 
invention, as is shown by the following language in the spécifications: 
"An offset is made at the point, D, of the standard, a little below the 
upper edge of the mould-board, and another at the point, E, so that the 
mould-boardprojects a little be\"ond the standard." The offset, D, then, 
is one of the features of the invention described in the spécifications 
of the patent, and it is distinctly claimed in the first claim as one of 
the éléments of the combination, which makes up the completed 
standard in one pièce, composed of the standard, A., the lug, B, and 
the two offsets, D and E. 

One of the éléments of this combination, then, the offset, D, is not 
contained in the standard, Exhibit B, which is claimed to be an in- 
fringement; nor is it in Exhibit C, which represents the standard as 
now made bj- the eomplainants; nor is it seen in Exhibit S, the star.d- 
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ard oiiginally manufactured under tlie patent. A standard wliich 
does not contain ail of the éléments of the patented combination is 
not an infringement. The combination is patented as an entirety. 
Cuolidge v. McCone, 2 Sawy. 576, and cases cited; Sarven y. Hall, 5 
Fisher, 427. As defendant's standard does not contain the élément 
referred to, offset D, I am compelled to hold that it is not an infringe- 
ment upon the first claim of complainants' patent. 

The second claim of the patent is : "A plow standard, constructed 
with the lug^ B, upon its upper end, as described, so that the hole, b, 
may be outside of a direct Une, with the holes, a, a, substantially as 
and for the purpose set forth." That claim is not in the original pat- 
ent, or in the first reissue, but is only found in the second reissue. 
It is contended by the défendant that the second claim is improperly 
inserted in the patent; but, for the purpose of my décision, I shall 
assume that it is a proper claim. 

I find, however, that the invention intended to be covered by that 
claim is anticipated by the devices shown in Exhibits 4 and 15. The 
only features of the standard-liead described in this claim is the ar- 
rangement of the three bolts, and holes, a, a, and b, one put of line 
with the other two, for the purpose of strengthening the attachment 
of the standard to the plow-beam. That device is simply a conabina- 
tion of the standard with the bolt-holes and bolts arranged as de- 
scribed; that is, arranged in the form of a triangle, clearly giving a 
lirmer support than would be given if they were arranged in a straight 
line. 

Exhibit 4 is not a plow standard, but it is a cultivator standard, 
whioh is substantially the same thing, as the cultivator is practically 
a small plow, and the use of the staudard-head on Exhibit 4 was of 
a date prier to the date of complainant's patent. The cultivator 
standard-head is not of the same shape as the head of the complain- 
ants' standard, but is square; but the arrangement of the bolts and 
bolt-holes is the same iu both, — the bolts and holes being arranged 
in a triangle in the square head, — and the purpose of strengthening 
the attachment to the beam is accomplished by both in precisely the 
same way and by the same meaus. The différence in shape of the 
two heads is of no conséquence. It does not matter whether the 
head of Exhibit 4 was made as there shown, square, or whether pièces 
were eut out of its sides, or two of its corners eut off so as to make a 
lug or triangle on it, like that in complainants' standard-head. Sub- 
stantially they are the same. The bolts and holes are arranged in 
the same wa3' in the head. 

Exhibit 15 is also a cultivator standard, which was in use several 
years anterior to the date of the patent. The head o£ that standard 
also has the three holes, one out of line with the others. Only jne 
of thèse holes, however, was for a boit to pass through to be fastened 
with a nut, but the other two were made to receive dowel-pins iustead 
of bolts. But the bolts are the équivalent of the dowel-pins, and the 
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purpose in both cases is the same — to strengthen the attachment of 
the standard to the beam. Exhibit 15, then, is a complète anticipa- 
tion of the invention covered by the second claim of the patent. 

Another standard-head introduced in évidence, which was made by 
Sperry, shows this same arrangement of the three holes out of line, 
one with the others; but the évidence as to prior use by Sperry is 
not very satisfactory. Three or four witnesses for the défendant state 
that it was made and used by Sperry 20 years or more ago; but there 
is testimony to the contrary on the part of complainants. One wit- 
ness testified that Sperry died about 20 years ago, which is very in- 
definite. Défendant insists that this so-called Sperry standard was 
made before Sperry died, and before the date of plaintiiï's invention. 
Mr. Matteson, however, states that he h ad a conversation with Sperry, 
in which Sperry called his attention to his tenon-head standard, 
and asked him if he could not rig another head for it; that he told 
Sperry that he could, and showed him the standard-head doscribed 
in the patent; and that Sperry's standard was thereupon changed, 
upon Matteson's suggestion, and the Matteson or patented head sub- 
stitated for the tenon-head. 

As I bave stated, the testimony in relation to the prior use of this 
Sperry standard-head is not satisfactory; but the standard-heads 
upon Exhibits 4 and 15, I think, clearly show an anticipation of the 
device described in the second claim of complainants' patent. I 
shall, therefore, be compelled to find against the validity of that claim 
upon that ground. 

A decree will be entered dismissing the bill. 



United Nickel Co. v. New Home Sëwing Machine Co. 

{Circuit Court, S. D. New York. July 20, 1883.) 

Patents fotî Inventions— lNFRiNOE>fENT — Premminaut iNJtJNCTroN. 

Wliere it appcars tli.it defundant lias been duing for seven years what plain- 
tifï complains of, and that in ISiO he sue! defetidant at law"in a circuit court 
of the L'aitfd Status for ihe infringemeni of the patent now sucd on, and that 
such suit at law, after proceeding to a déclaration, has heon allowed by plain- 
tilï to remain unpro';ecntcd, and that défendant is pecuuiarily respousible, a 
preliminary injunction will not be grauled. 

Motion for Preliminary Injunction. 

Dickerson é Dlrkerson, for plaintifï. 

W. A. Jenner and Chauncey Smith, for défendant. 

BLATcnFORD, Justice. I do not deem it necessary or proper to con- 
sider, on this motion for a preliminary injunction, the merits of the 
controversy between the parties, for there is a sufficient ground for 
denying the motion in the fact that the défendant has beeri doing for 
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seven years -rfhat is now complained of, and that, in 1880, the plain- 
tifï sued the défendant at law in the circuit court of the United States 
for the district of Massachusetts for the infringement of the patent 
now sued on, and that such suit at law, after proceeding to a décla- 
ration, has been allowed by the plaintiS to remain unprosecuted. 
It appears that what the défendant did before such suit at law was 
brought was of the same character with what it has done since. The 
plated articles it now has on hand for sale as parts of sewing-ma- 
chines must hâve been plated by it since such suit at law was brought. 
The plaintifï does not plate, but licenses others to plate. It is 
shown that the defendant's license fee would be about $300 a year. 
That would be the amount of profits or damages to be recovered by 
the plaintifï. The défendant is shown to be pecuniarily responsible. 
Under the foregoing circumstances, there ought not to be an injune- 
tion before final hearing, 



Brett, Adm'x, etc., v. Quintabd, Adm'r, etc. 

(Circuit Court, D. Uonnedicut. August 16, 1883.) 

Patents tou Inventions — Infringement. 

The sixth claim of the Heniy A. Wells "hat-body patent" held to havo been 
infringed by the inanner in wiiich defendant's intestate retnoved the bat from 
the revolving cône in the manufacture of hats, and a decree for an account- 
ing granted. 

In Equity. 

E. N. Dickerson, for plaintifï. 

John H. Perry and Henry T. Blake, for défendant. 

Shipman, J. The question of the infringement by the defendant's 
intestate ot the sixth claim of the Henry A. Wells "hat-body patent" 
has again been heard upon the évidence introduced by the défendant. 
It is proved that the manner in which Mr. Brown removed the bat 
from tbe revolving cône was the same as that described by Prof. 
Trowbridge upon the seventh page of the printed testimony. The 
additional fact appears that 72 bats are plunged in the water each 
working hour, and consequently that the covering cloths are im- 
meràsd in very hot water as often as once in each minute. It is to 
be remembered that in this examination the question of infringe- 
ment only is at issue; ail questions of the validity of the claim or of 
the noveity of the alleged invention are foreclosed. The défendant 
has, tberefore, introduced the William Ponsford English patent of 
1839, and, quoting the décision of the suprême court upon the Wells 
proeess patent, (Barr v. Duryee, 1 Wall. 531,) that the Wells process 
for removing the bat from the cône was the same as the Ponsford 
v.lT.no.C — 31 
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process, says tbat the state of ihe art at the date of the Wells inven- 
tion was such th^t the advanoe in the présent Wells reissue over the 
Ponsford invention was trivial, and simply consisted in the use of a 
roller of cloth just taken from a kettle of very hot water, in distinc- 
tion from the use of a wet and warm cloth cowl, and that Brown 
neither used a roller nor took his cloths freshly from hot water, and 
that, therefore, therewas no infringement. 
The Ponsford process was as foUows : 

" When the hair has been received on one of those perforiited cônes or 
moiilds to a sufficient thickness, a cowl of lineii or tlaimel is to be drawn 
gently over it, and then a hollo w perforated cover of copper, or any otlier suit- 
able métal, is to be dropped over the cowl." 

The whole is then immersed in a vat of boiling water. 
' The last Wells reissue says : 

" The attendant takes from a kettle of hot water a pièce of felt or other 
cloth rolled upon a roller, and applies one end of it to the surface of the bat, 
still lield by the pressure of the surrounding air, and as the cône rotâtes the 
felt cloth winds from the roller oiito the bat; and as the tip of the cône is 
semi-spherical, and tlais cloth cannot be conveniently extended over the tip, 
anotlier pièce of cloth, also taken from hot water, is applied to the tip of the 
bat." , • - 

The sixth claim is : 

"In combination with a pervious cône, provided with an exhausting mech- 
anism.substantially as described, the covering cloth wet with hot water, sub- 
stantially as and for the purpose specifled." 

. The purpose was twofold — to hold the libers upon the cône, and to 
partially felt the bat. 

By Ponsford's patent, after the bat had been formed upon the cône, 
a cowl was drawn over the bat. Of course, as the cowl had recently 
been plunged in hot water, it was wet and warin. • By the Wells pat- 
ent, a cloth wet with hot water is wound around the bat, after it has 
been formed, and while the cône is revolving by the révolution of the 
cône. The distinction between the two methods seems to me to be 
withont a serious patentable différence. In the one case, a cowl or 
hood is drawn over the bat; in the other, a cloth is wound around 
the bat by the révolution of the cône. But, as I hâve before said, the 
question of validity is not before me. 

The sixth claim of the Wells patent covers, in combination with a 
pervious cône and an exhaust mechanism, a cloth upon a roller taken 
from a kettle of hot water and wound around the bat as the cône lo- 
tates. In combination with a pervious cône and an exhaust mech- 
anism, Mr. Brown wound around the bat, as the cône rotated, an 
unrolled or unfolded cloth, wet and warm, and taken within a minute 
from a tub of hot water. If the sixth claim is valid, I think that 
infringement is proved. 

Let there be a decree for an accouuting in respect to the us^i of the 
sixth claim. 
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Yale Lock Manuf'g Co. and others v. Berkshire Nat. Bank and 

another 

[Circuit Court D. Massichvsetis. August 14, 18S3.) 

Patent — RÉtssues Nos. 7,947 and 8,550. 

Ulaira 3 of reissued patent No. 7,947, grantcd to James Bargent, and ail of 
the claims except claims 1 and 7 in reis-sued patent No. 8,. 550, granted to Sam-; 
uel A. Littlo for " improvements in locks for safes and vaults," held void. 

In Equity. 

Gausten Broivne, Edinund Witmore, and George T. Curtis, for com- 
plainants. 

E. N. Diekerson and Thomas A. Logan, for défendants. 

LowELL, J. This sait is brought to establish and enforce the 
rights of the plaintiffs as the ovvners of the two patents for improve- 
ments in locks for safes and vaults, reissue 8,550, to Samuel A. Lit- 
tle, and reissue 7,947, to James Sargent. The Little patent was 
reissued three times for the benefit of the plaintiffs, and its claims 
hâve been enlarged in number from 3 to 17. It is probable that 
the motive of this action was to enjoin the use of locks like the 
défendants'; and, if this intent were décisive, the reissue must be 
held void. The plaintiffs contend that intent and act must con- 
cur, as in other pénal cases; that Little was the first person to 
make a time-lock, with adjustable devices for controlling the time of 
locking as well as that of unloeking a door; that this invention was 
clearly described and claimed in the original spécification; and insist 
that claims 1 and 7 are saved by the opération of this rule. Thèse 
claims were sustained by Judge Shipjian in Yale Lock Manuf'g Co. 
X. Norwich Nat. Bank, 19 Blatchf. 123, (S. C. 6 Fed. Eep. 377,) and 
ail the questions of novelty and patentability were passed upon. 
With his opinion I fully agrée, and I refer to the report of that case 
for an able, thorough, and satisfactory discussion of those questions. 
When the case in Connecticut was decided, Miller v. BridgeportErass 
Co. 104 U. S. 350, had not been published; but it was said in the 
argument before me that Judge Shipman had had his attention called 
to that décision by a motion to dissolve theinjunction in Connecticut, 
and had refused to dissolve it. This point, though a difBcult one, I 
décide in conformity with Judge Shipman's action, for the reason that 
in a patent like the original patent of Little, it would be proper to 
eonstrue his second claim somewhat broadly, and so as to reach the 
substituted adjustable devices and their connection with the "dog, " 
in the lock of the défendants in that case, which were substantially 
like those in question hère. 

The Hall lock has, besides the devices above referred to, an arrange- 
ment entirely différent from any shown in the case in Connecticut. 
The plaintiffs hâve two time movements to control the lever which ^ 
controls the "dog," and the défendant has but one.' The seventh 
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claim of the patent is for the comhination of the "time movements," 
in the plural number, "and two adjustable devices, one for determin- 
ing the time of locking and the other of unlocking." But the first 
claim, which differs but little from the seventh, bas the words "time 
mechanism," and both fovms were well-known substitutes for each 
other at the date ot the patent. The two movements are exactly 
alike, and the whole purpose of the second movement is to give an 
additional safeguard against a lock-out, if one movement should stop. 
It is not to be expected that the patentée wonld make the use of a 
single or double time movement an essential élément of his invention, 
and I am fully satisfied that he had not such intent, and that he has 
not 80 expressed himsclf in his first claim, evcn if he has in his sev- 
enth claim, which, I think, he has not, when that claim is construed 
in connection with the rest of the spécification. 

I am not able to agrée with the commissioner of patents, and with 
Judge SniPMAN, that claim 3 of the Sargent reissue. No. 7,947, is 
valid; and my excuse for a somewhat elaborate discussion of the 
Bubject is that I differ from those high authorities, as well as from 
the able board of examiners in chief of the patent-office. 

This patent was reissued so soon after its grant that it is not ob- 
noxious to the objection of undue delay. Its invalidity is inhérent 
in its nature. The spécification mentions, without deseribing, a 
combination lock, which is declared to be of any ordinary construc- 
tion; it carefully describes a time-lock, which is siid by the plain- 
tifs to be new and highly useful, but says that any time-lock will 
serve the purpose of the combination. Claims 1 and 3 make no 
référence to this mechanism; and claim 3 undertakes to monopolize 
what is now called the triple combination of any time-lock, and anj' 
combination or key lock, with the multiple bolt-work of a single 
door of a vault or safe. The claim must be construed in the broadest 
possible manner, or there is no infringement. It is — 

"(3) Tlie combination, with tlie bolt-work of a safe or v.nult floor, of a 
combination or l\ey lock, controllable meeiianically from the exterior of said 
door, witli a time-lock luiving a lock-bolt or obstruction for locking and un- 
locking controllable from the interior of said door, loth of said looks being 
arranged so as to rest against or connect with the bolt-work, the time-lock 
being automatically unlocked by the opération of the time-moveinent, both of 
said locks being independent of eacli other, and arranged to control the lock- 
ing and unlocking of the bolt-work, so that said safe or vault door cannot be 
opened when locked nntil both of said looks hâve been unlocked, or hâve 
released their clogging action, to enable the door to be cpened substantially 
as described." 

This claim is a complète patent in itself, and has no necessary 
connection with the mechanism described in the spécification; and 
the words "substantially as described" bave no meaning. 

Multiple bolt-work, which meaus several bolts conneeted with a 
common ci-oss-bar, so that by locking the bar you lock ail the bolts, 
had been used on heavy iron doors, such as those of safes and vaults, 
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long before the date of the patent, and had been known to Sargent 
himself for 16 years or more when he testified in 1877. Safe doors 
had been fastened by key-locks, by combination loeks, and by time- 
locks, and ail thèse looks had been applied to independent bolt-work. 
Two combination locks had been used upon a single door with sueh 
bolt-work; and a time-lock and combination lock had been put upon 
a single door with two sets of multiple bolt-work. This is found to 
be the state of the art by Judge Shipman, and the record of bis case, 
and of still another, as well as the évidence taken for this case, are 
made part of the record hère, and I agrée with his findings of fact. 
In this state of the art, there was no patentable novelty in putting 
one old form of lock, a time-lock, in place of another, a combination 
lock, in the instance above mentioned, of two combination locks dog- 
ging one compound bolt-work. Nor was it patentable to substitute 
a well-known multiple bolt-work for two such bolt-works with which 
a time-lock and combination lock had been combined in another of 
those instances. But my opinion does not dépend wholly upon the 
proved state of the art, excepting that multiple bolt-work was a famil- 
iar part of a vault door. There never was a time, in my judgment, 
since the first lock was invented by Tubal Gain, or whoever was the 
inventer, when there was patentable novelty in combining two locks 
with a single door. There may be no record of its having been done, 
but no one can doubt that whenever one lock was found to be inadé- 
quate, another was added. I cannot make this plainer by argument, 
but I may, perhaps, by illustration. When nails were invented and 
had become public property, the carpenter who had the right to use 
one nnil might use two, if he found one would not fasten his two 
pièces of wood sufficiently for his purpose. If one bas invented a 
pair of shoes of a new form, and another a pair of shoes of a différ- 
ent form, a combination, consisting of putting a shoe of one of thèse 
forms upon the right foot, and one of the other form upon the left, 
would not be patentable. If one bas made a new plow and used it 
with oxen, it is not patentable to use the same plow in combination 
with a horse, independently of the meehanical adaptation. In the 
largnage of the old law, it is a double use. To the man who iiivents 
a lock, there must always remain the right to use it on an old door, 
in addition to any old lock which he finds or may choose to put on 
that door. 

I will now consider the roasons which bave been given in the pat- 
ent-oiïice, and in the circuit court, for sustaining tbis broad claim. 
In Littlc V. Sarrjcnf, 12 0. G. 186, there were questions of priority be- 
tween several inventors, and, incidentally, the point was taken that 
a claim, now the first of the rcissue, which is only a trifle less broad 
than the third, could not be grantcd. The learned commissioner 
said: 

'• Tbe very claim whicli Liltle now insista shoulJ bs restrictcJ, stands upon 
the record astribed to liiinself." 
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Hère, it seems, was a sort of esloppel. But he adds: 

" I am inclined to think tliat the combination of tlie time-lock anû the or- 
dinary lock, each independent of the otlier, but so applied and connected to 
the bôlt-work as to operate effectively in conjunctlon or independently, is an 
advance upon the old method of applying tlie time mechanism directly to the 
combination or key lock, and the original and flrst inventor is entitled to a 
patent." 

This extract assumes, what is more fully stated in another part of 
the opinion, that the old method was to use a time-lock as a mère 
ausiliary to the key or combination lock, by dogging the boit of that 
lock. This method, as the learned commissioner justly says, dimin- 
ishes the value of the time-lock very materially. He was mistaken 
in supposing that Sargent was the iirst to separate the two locks, as 
is not only abundantly proved in this case, and found by Judge Ship- 
MAN, but is twice stated in Sargent's spécification. Assuming, 
wrongly, that Bargent was the first to separate the locks, — that is to 
say, to make a time-lock capable of acting separately, (for key-locks 
and combination locks had always had that capacity,) — the commis- 
sioner argues that he should hâve a broad claim. This is true. He 
should hâve a broad claim for a separate time-lock; but the third 
claim is for the fact or principle of séparation. 

When the time came to pass upon the Sargent reissue, the exam- 
iner rejected claim 3, for the reasons which induce me to déclare it 
too broad. He was overruled by the examiners in chiet for the fol- 
lowing reasons, found in the Connecticut Record of Complainants, 
page 288} 

" The patentability of Little's claim i_whicli was equally broad] has once 
been before us in tlie aforesaid interférence, and, after f ull argument, \ve con- 
cluded that his claim was tenable, and held that some one wlio was first to 
combine witli the bolt-work on a vault or safe dooi, key-lock and time-lock, 
acting independently of each other, but Jointly upon the bolt-work, might 
hâve a vaiid patent therefor. AU the purposes of security, or of locking 
a safe or vault door, are performed by the parts named. It is true that 
some means of connection and support must be resorted to, to keep the parts 
in tlieir relative positions, in order that they may jointly perform their func- 
tions, but it will hardly be assuraed that the first to combine thèse three prin- 
cipal éléments must be limited to the particular way of fastening thèse parts 
in juxtaposition adopted by him, or that it is necessary for liim to recite that 
they must be secured substantially as desci'ibed." 

" 'Means whereby,' whilebeing essential to the convenieuuuse of the com- 
bination, is merely incidental to the main idea. and may be varied indefinitely 
witliout departing from the spirit and scope of the applicant's invention." 

As I understand this reasoning and conclusion, they are that the 
applicant has discovered a great principle or process, which he may 
patent independently of any particular means for carrying it out, 
whether they be old or new, discovered before the date of the patent, 
or at any time during its continuance. In my ojnnion, such a claim 
in a mechanical patent like Sargent's is void on its face as a patent 
for a principle, of which this claim seems to be an excellent illustra- 
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tion, independently of the state of tlie art; and void in view of the 
state of the art,. as I havo before shown. — 

Judge Shiphan's very able argument is that the triple combination 
of bolt-work, time-lock, and key or combination lock, is, a true combi- 
nation, and not a mère aggregation, and is new and useful. To ar- 
rive at thèse conclusions, he compared the two locks on a single door 
■with the same locks on separate doors, ono inside of the other, as 
some persons had used them. He does not say wlierein the patent- 
able novelty consists in substituting a well-known time-lock fora well- 
known combination lock, in one of the old safes; or one kind of bolt- 
■«'ork for another, both -well known, in another of them. »-«j, 

ïhe fact, if it be one, relied on to prove the combination îd be 
new, namely, that no person had actually, in 1874, put the two kinds 
of locks on a single bolt-work, is easily accounted for by another 
circumstance, much dwelt on by the plaintiffs, that time-locks had 
not gone into gênerai use at that time. The man or men who hâve 
made successful time-locks oannot be prohibited the use of them, simply 
because some one steps forward at once, before any one else bas had 
time to do so, and points out one of the obvions modes of their use. 
ïhe first man who ^ever obtained a patent for a time-lock in the 
United States, in OctoTjer, 1847, — J. Y. Savage, patent No. 5,321, — said 
in his spécification : "Besidos the boit or bar and the other apparatus 
which I am about to describe, and which is to be operated on without 
the intervention of a key, any additional fastening may, of course, be 
used;" but he considers such a course unadvisable, because with the 
use of the time-lock alone t-he door might be made solid and flat, with- 
out openings to assist the burglar. The answer of the plaintiffs' ex- 
pert to this référence is that, at that early day, multiple bolt-work 
was not well-known, and that it might, perhaps, hâve required inven- 
tion to combine the two locks with such bolt-work in 1847. There was 
no such difficulty at the date of the Sargent patent, whieh contains a 
statemeut that time-locks and combination locks bave been, severally, 
connected with independent bolt-work; and the "of course" remains 
true. It is "of course" that every owner of a lock knows, without exper- 
iment and without invention, that he can put it upon the same door 
with any other lock, if the door is large enough; and if it is not, every 
one knew at the date of the Sargent patent that a time-lock may be put 
in any convenient place on or in the safe near enough to dog the bolt- 
work. - 

For thèse reasons I hold claim 3 of Sargent's reissue to be void. 
Decree for the complainants upon claims 1 and 7 of the Little re- 
issue only. 
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Portée Needle Co. r. Nat. Needle Co. 
(Circuit Court, D. Massachusetts. August 20, 1883.) 

1. Patents for Inventions — Contract Uonstrued— Injunction. 

In a suit to enjoin défendants from the use of seven macliines contaînîng 
certain patents owned by complainant, défendant set up in défense a contract 
asfollows: 

" In considération of the receipt in f ull of ail bills and demands held against 
the Cook & Porter Needle Company by the National Needle Company, X do 
hereby agrée to allow the National Needle Company the free use of the seven 
patent redncing, belting, and pomting machines now in their possession, from 
July 2, 1877, until April 1, 1878, and the further use of said machines at a roy- 
alty of one-quarter the saving made by the above-named machinery over the 
Bame class of worli d<me by hand from April 1, 1878, to July 1, 1880. 

" The said seven machines are valued at eight hundred dollars, the receipt of 
■whicli is acknowledged, and are exchangeable, either separately or together, 
for other machines made under the same letters patent, at the same jvo rata 
valuation; the différence in price of machine, if any, to be paid by the said 
National Needle Company. 

"I grant tbe abi.ve right to use said patented machines by virtue of my 
ownership of [mentioning sereral patents,] and the National Needle Company 
is to hâve the right to use, without extra royalt}', any improvement made, or 
caused to be made, by me on said machines, during the time of this agreement. 

"JSewtun, Sfptember 12, 1877." 

J7rf(î,that défendants took, in part payraent of theirdebt, the seven machines 
at their cost, and could use tbera without royalty until April 1, 1878, and on 
payment of the stipulated royalty from that time to July 1, 18E0, but that no 
arrangement was made l'or thé remainder of the term ; that it was not intended 
that défendant should thereafter use the machiner without payment of royalty 
unkss some new bargain should be made ; that this limitation was not répug- 
nant to the grant; and that défendants should beenjoined from the further use 
of the machines. 

2. Bame — Sai.e of Patented MAcniNE — Right of Use. 

An absolute and unqualitied sale of a patented machine carries with it the 
right of use, but the courts will permit a severance of ownersliip and right of 
Use where the patentée has chosen to dissever them, and his inlention to do so 
is not doubtful. 

In Equity. 

E. IF. Clarke, for complaînants. 

J. E. Abbott, for défendants. 

Before Lowell and Nelson, JJ. 

LowELL, J. The plaintiffs hâve succeeded to the rights and lia- 
bilities of the Cook & Porter Needle Company, and of Lewis B. Por- 
ter, in respect to certain patents, and the contracts and dealings re- 
lating thereto. They bring this suit to enjoin the use of seven 
machines, containing iraprovements in the art of grinding needles, 
invented by one Mallett, for which a patent (No. 172,030) was issued 
to the Cook & Porter Needle Company, January 25, 1870. It is 
agreed that since July 1, 1880, tbe défendants bave used six ma- 
chines containing the iraprovements. The dispute turns on the con- 
struction of a contract between Lewis B. Porter and the défendants, 
which the plaintiffs call a lease of tbe machines, and tho défendants, 
a Baie. The contract is as follows : 
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" In considération of tlie receipt in full of ail bills and demands held against 
the Cook & Porter Needle Company by the Kational Needle Company, I do 
hereby agrée to allow the National Needle Company the free use of the seven 
patent reducing, belting, and pointing machines now in their possession, from 
July 2, 1877, iintil April 1, 1878, and the further use of said machines at a 
royalty of one-quarter the saving made by the above-named machinery over 
the same class of vvork done by hand from April 1, 1878, to July 1, 1880. 

" The said seven machines are valued at eight hundred dollars, the receipt 
of which is acknowledged, and are exchangeable, either separately or together, 
for other machines made under the same letters patent, at the same pro rata 
valuation ; the différence in price of machine, if any, to be paid by said Na- 
tional Needle Company. 

" I grant the above right to use said patented machines, by virtue of my 
ownership of [mentioning several patents,] and the National Needle Com- 
pany is to bave the right to use, without extra royalty, any improvement 
made, or caused to be made, by me on said machines, during the time of this 
agreemeiit. 

"Newton, September 12, 1877. Lewis B. Pokteiî, 

"National Needle Co. 
" George H. Blelocii, Manager." 

Before the date of this agreement, the défendants held a license to 
use thèse machines for one-half the saving over hand lahor. They had 
Tarions dealings with the owners of the patents in maldng and stor- 
ing machinery, etc., and on the twelîth of Septemher were creditors 
of Porter and his company for a sum which they estimated at 
$3,400, and Porter at §1,700, in settlement of wliich this contract was 
made, by which the défendants were released from the payment of 
the royalty before agreed on, for 9 months; and for the next 27 
months, to .July 1, 1880, the royalty was fixed at one-half the former 
rate. Besides this, certain belting and shafting, estimated to be 
■worth §400, was conveyed to them by Porter by a bill of sale in due 
for m. 

Some évidence bas been given of the value of the use of the ma- 
chinery, wliich tends to prove that the royalties upon them, to the 
expiration of the patent, would very much exceed the debt due from 
Porter to the défendants. There is évidence that the plaintifïs, to 
the knowledge of the défendants, intended to make use of the pat- 
ents, not by selling machines, but by letting them to hire with a 
royalty payable monthly. 

Considering the évidence, we find that the plaintiffs did not grant 
to the défendants the absolute right to use the machines, but a right 
conditioned on the payment of a royalty, the terms of which were 
fixed to July 1, 1880, and atter that time were left to future negotia- 
tion, whether purposely, or by an oversight, is not material. 

We agrée that the words, "the said seven machines are valued at 
$800, the receipt of which is acknowledged," import a sale of the ma- 
chines; and that an absolute and unqualified sale of a patented ma- 
chine carries with it the right of use. But the mère value of a pat- 
ented machine is often, and is proved to be in this case, insignificant 
in comparison with the value of its use; and the courts bave per- 
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mitted a severance of ownersliip and right of use, if the patentée has 
chosen to dissever them, and if his intent is not doubtful. For in- 
stance : a license to use a machine implies the right to make and own 
it; and yet, if the owner neglects to pay the license fee, he may be 
restrained from using a machine to which his title is undoubted. 
One who is licensed to make, use, and sell machines for the term of 
the patent, and no longer, sells a machine with the right to use it. 
ïhe purchaser owns the machine; but if the patent is extended, be 
has no right to use it, during the extended term, without a further 
license from the patentée. Mitchell v. Haivley, 16 Wall. 544:. In 
many other cases the ownership of the machine will not necessarily 
carry with it the right to use it without the permission of the patentée. 
See Jcnkins v. Greemcald, 2 Fisher, 37; Woodworth "v. Gurtis, 2 Wood. 
& M. 524; Steam Cutter Co. v. Sheldon, 10 Blatchf. 1. 

We find that this somewhat imperfeet contract means that the de- 
fendants take, in part payment of their debt, the seven machines at 
their cost, and may use them without royalty until Aprll 1, 1878, 
and on payment of the stipulated royalty for that time to July 1, 
1880; and that no arrangement is made for the remainder of the 
term; that it was not intended that the défendants should thereafter 
use the machines without payment of royalty unless some new bar- 
gain should be made; and that this limitation is not répugnant to the 
grant. The resuit is that the decree must be for the complainants. 



ZiNssER and others v. Cooltïdge and others. 

{'■il cuit Court, 8. D. New York. July 18, 1883.1 

Patents for Ixvextioxs — PREMstiNAiiT Iïîjunctiox — IxFurNCrF.MEXT. 

A prelimiuary injunction is oniy granted to restrain injury in its nature ir- 
réparable. 

In Equity. 

A. V. Bricscn, for orators. 

Edward Fitch, for défendants. 

Wheeler, J. a prelimiuary injunction is granted only to restrain 
injury in its nature irréparable. The orators' patent would not be 
infringed without employing means for the introduction of steam into 
the mixer or hopper. The défendants do not employ anj' sucli device, 
and disclaim any intention of doing so. They did at one time em- 
ploy steam in a manner that might be an infringement and might not. 
Whether it was or not is so doubtful as to make it seem most proper 
to leave that question to the hearing. The orators are not now in any 
danger of any irréparable injury. Motion denied. . 
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HicKs f. Otto and others. 

{Circuit Court, S. D. New York. July 25, 1883.) 

Patents for Inventions — AMEND>rENTS. 

ilotion for an amendment to answer, atid commission to take testimony in a 
forcign country to prove who is the original inventer of a patent, will not be 
allowed wlien tlie afiidavits filed by plaintilï sliow tbat tlicre is no évidence lo 
sustaiu the amendment. 

In Equity. 

Voii Briesen d Siècle, for défendants. 

Frost ê Coe, for orator. 

\Yheeleb, J. The motion of défendants, now heard, for an amend- 
ment of the answor, and a commission to take the testimony of Den- 
ton, in London, to show that be, and not Peroni, is the original in- 
venter of improvements in thermometers, patented to the orator as 
assignée of Peroni, inust be denied. While such motions are granted 
■witli liberality, some prospect is required that there is évidence to 
support tlie amendment whicli can be had. Hère, the affidavit of 
Denton, filed by the orator in opposition to the motion, stafing that 
lie does not claim to be and is not, and that Peroni is, the original in- 
ventor, and bis refusai to make an affidavit for the défendants to the 
contrary, on their application, show that there is no such prospect. 
Motion denied. 



Uener V. IvAYTON and others. 

(Circuit Court, S. D. Kcw Yor!;. August 2, 1S83.) 

Patents — Infringement — Master's Fées — Accounting. 

Where défendants bave !een adjudged to 1)6 infringers, anJ decreed to ac- 
count for tbe gains and profits and damages of their infringement, tlicy must go 
forward in tlie aecounting and bear tlie neeessary expenses of so doing, includ- 
ing tlie master's fee. 

In Equity. 

John A. SlnclJs, master, pro se. 

Andrew Coinstock, for orator. 

]]'cfmore lO Jcnner, for défendants. 

Wheelkk, J. This cause bas now been heard on motion of the 
master for payment of bis fées on the aecounting. It is agreed that 
Jiis:.fecs amount to S150. Each party insists that the other should 
pay them. The question now is, not ho-w the costs shall finally be al- 
lowod a;id taxed in favor of either party against the other, -«'hich can 
be détermined properly only at themaking of the final decree, but is, 
■T, iiich party shall pay thèse fées in the first instance ? As the défend- 
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ants hâve been adjudged to be infringers, and decreed to account for 
the gains, profits, and damages of their infringement, they are to go 
forward in the accounting and bear the necessary expenses of doing 
so, among which are the master's fées. This was so held in Bridges 
y. Sheldon, Dist. Vt. Oct. Term, 1879. 

Let an order be entered that the défendants pay thèse fées within 
15 days from the entry of the order. 



The J. C. Stevenson, now the Stanmore. 
{District Court, D. Maryland. June 20, 1883.) 

1. SnippiNG — Loss OF Oatîgo op Caïtlb — Stoiîm at Sea — Bqrdeij of Proof — 

SUITAELESESS OF VeSSEL,. 

"Wliere respondents prove that a steam-sliip, on which a lot of cattle were 
sliipped by the libelant, encounterud a storm of imusual severit}^ and sliow the 
character of the damage sustained by their vessel and by other steam-ships 
carrying cattle which cncounered the saine hurricane, the burden is put upon 
the libelant of proving that the losses sued for were occasioned by the want of 
due care in provid.ng a proper ship, and suitable stalla and otlier flttings, for 
carrj'ing the cattle. 

2. Same — Evidence. 

Upon the whole testimony, considering the contnvances then in use for 
carrying cattle, and tlieknown risks and uncertainties of llie business, and the 
cliaracter of ves^els customarily used, it does not appear tliat the steam-sliip 
in tliis case would hâve been considered unsuitable for the business at the time 
slie was so used, or that the flttings were improperly constructed, and no dam- 
age can be rccovered on that account. 

3. Same— Del.ay in Ooming to Port for Cargo — Dasiages. 

Wherc a vessel is to arrive at a port and receive a cargo of cattle by a certain 
day specified, and shedoes not arrive forseveral weeksaftcr theappointed time, 
the only damages that can be recovered on account of the delà}', when the ves- 
sel is accepted and the cattle shipped, is such expense as may hâve been in- 
curred for keeping the cattle during the period of delay, and the additional 
Insurance the shipper may hâve had to pay by reason of the increased risk 
caused thereby. 

4. Same — Damages a Lien on Vessel. 

Where the cattle were actually laden on board under the contract, and référ- 
ence being specially made to it in the libel, and the ship lias obtaiued the ben- 
eflt of the contracta it seems that the shipper would hâve a lieu on the vessel 
for such damages. 

In Admiralty. 

Marshall é Hall, for libelants. 

Broicn é Brune, for respondent. 

Morris, J. This libel is filed to recover damages for the loss of a 
large number of cattle shipped by libelant on the steam-ship J. C. 
Stevenson, on November 13, 1879, to be carried to London, whieh 
•were lost on the voyage, and for damages resulting from the delay of 
the steam-ship in arriving at the port of Baltimore to enter upon the 
voyage. The contract for the shipment of the cattle was as foUows: 
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September 22, 1879, Mr. Francis Bell, hereinafter called the shipper, hereby 
agrées to sliip in the steam-sliip J. C. Stevenson, to sail from Baltimore for 
Ijondon on the twelf th day of October or thereabouts, seven days' notice hav- 
ing been previously given by the agents of the steam-shlp to the shipper, 380 
cattle, subject to the following conditions: 

(1) ïhe steain-ship is to carry the cattle stowed on her decks ; (2) the steam- 
ship is to provide stalls or pens for the cattle constructed upou the plan of 
those hitherto adopted, or such new plan as may be mutually approved; (3) 
the between-decks are to be salisfactorily ventilated; (4) a supply of fresh, 
cool water, equal to a maxiinnm of eight gallons per head per diem is to be 
supplied by the steam-slup; (5) the steam-ship is to provide free steerage pas- 
sages to and from London to one attendant upon every 25 cattle, if required, 
and cabin passages to the foreman in chai'ge ; (6) tlie shipper is to provide feed, 
aud ail necessaries and ntensils, such as buckets, pitchforks, ropes, etc.; (?) 
the ship is to carry ail the feed that the animais consume on the passage freiglit 
free; (8) the shipper is to rope the animais before or after they are put on 
board ; (9) the f reight is payable upon said cattle, for transportation from Bal- 
timore to Deptford, at tlie rateof three pounds ten shillings per head each, at 
Baltimore or lJeptford,at shipper's option, but is to be colleeted upon tlie nura- 
ber sliipped at Baltimore; (10) the steam-ship is warranted by the shipper 
free from responsibility for mortality or accident of any kind; and if any of 
theni die, or are thrown overboard, or are washed overboard, or are lost in any 
manner whatsoever, the freight is nevertheless to be paid. 

If tlie shipper desires that freight should be paid at Deptford he must, if re- 
quired. deposit iusurance policy with agent of vessel assigned to him, or, if in- 
sured in England, assign lien or policy to the amount that " may be incurred." 

Thebill of lading, dated November 13, 1879, contains ail customary 
exceptions, and states the rate of freight to be £3 10s., "and ail othcr 
conditions as per contract dated September 22, 1879." 

In the margin of the bill of lading is written: "Not responsible for 
mortality, nor for any accident of any nature or kind whatever; and 
if any of them die, or are thrown overboard, or are washed overboard, 
or are lost in any manner whatsoever, freight is nevertheless to be paid 
on them on arrivai of vessel at London." When the sbip arrived in 
the port of London, after a long and tempestuous voyage, of the 380 
head of cattle ail had been lost but 21. 

The respondents having shown that the steam-ship encountered a 
storm of unusual severity, and having proved the character of the 
damage sustainad by this and by other steam-ships carrying cattle 
which encountered the same hurricane, bava 'îhown enough, in my 
judgment, to put upon libelant the burden of proving that the losses 
Bued for were oecasioned by the want of due care in providing a 
proper ship, and suitable stalls and other fittings, for carrying the cat- 
tle. In judging of what was reasonable in this respect, we are to 
put ourselves in the situation of thèse parties who were contraeting 
with respect to carrying cattle across the Atlantic in November, 1879. 
It was then a new and expérimental venture, and the improved ap- 
pliances now used in the business are greatly the resuit of the expé- 
rience then being obtained. The original contract between the agents 
of the steam-ship and the libelant contained the following provisions 
with regard to the fittings for the cattle : 
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" The.steara-shii.) is to ])rovide stalls or penis for the caltle constructed upon 
tlie plan of tliosé liitherto a.lopled, or suuli new plan as m;iy be mutually ap- 
proved." 

ït is sliown that tlie stalls on tliis voyage on wliicli the loss oe- 
curred were the same whicli had been put upon the steam-ship at 
Montréal and used on the previous voyage. On that voyage she 
hàd successfully carried 350 head of cattle and 400 slieep from Mont- 
réal to England, not losing a single head of cattle, and but a few 
of the sheep. Immediately after the voyage to England, on whicli 
she carried thèse cattle and sheep, the steaui-ship came to Baltimore, 
bringing as cargo a small quantity of pig-iron. AVhen the pig-iron 
was discharged, such of the stalls as had been taken down for that 
purpose were replaced, and ail were put in repair by compétent car- 
penters, experienced in putting up stalls for cattle on board ship. 
ïhese fittings were then inspected and approved by a marine sur- 
veyor, who certified, after the cattle were on board, that the loadiug 
was completed properly, and the ship in good condition to proceed 
on lier voyage. ïhe stalls were seen by the libelant and his agents 
before and while the cattle were being put on board, and no com- 
plaint or suggestion was made witli regard to them. Wiien the shiij 
arrived at the port of London the libelant paid the freight on ail that 
were shipped, as had been agreed, and no complaint was ever made, 
or claiin for damages, until the filing of this libel, 14 months after- 
wards. The respondents, in my judgment, bave not only shown that 
the stalls and the ventilation were such as might reasonably bave 
been expected to be sufficient, but hâve shown that they had been 
actually tested on the previous voyage and found sufficient. 

It was urged on behalf of the libelant that the fact that 15 of the 
cattle between-decks died before there was any rougli weather, and 
while the hatches were open, is conclusive that the ventilation could 
not bave been sufficient. But it is shown that on the previous voj-- 
age 200 cattle were carried between-decks and not one died, although 
the weather experienced on that voyage required the hatches to be 
closed. In the face of this, it seems to me that it must be held that 
the owners of the steam-ship had every reason to believe that the 
ventilation was sufficient; and, indeed, it would appear that thèse 15 
cattle must hâve died from some other cause than suffocation. As 
to tlie severity of the weather wp.icli the steam-ship encountered, and 
bow long the cattle-stalls endured the violence of the storm before 
they were destroyed, I think that, probably, the most trustworthy 
testimony, after so long a lapse of time, is to be had from the ship's 
log. It contains thèse entries: 

Tiiesda;/, Novemher 18,-1879. Towards midniglit, fresh galeblowiiig, with 
-heavy squalls and rain. Hands emploved repairing cattle-stalls, andthrew 
oveiboard <hree cattle that died in tlie hold. Midniglit ends — fiesli, increas- 
inggale. Sliip rollingheavily, and taking heavy water on deck. 
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Wednesday, Noveinber 19, A. m. Increasing gale, with hard rain-squalls; 
high sea getting up. At 2:30 a. m., washed several cattle-stalls away on 
the after-deck. Some cattle rolling aVjout the decks. Hove ship to, and 
slowed engiiies. AU hands employed seçuring the loose cattle and repair- 
ing stalls. At 8 A. M., set fore lower top-sail, and kept sliip on her coursé. 
At 11 A. M., gale veered west with great violence. In top-sail, and brought 
ship to the wind. Battened ail hatches down. Ship laboring heavily, and 
taking in heavy vFater fore and aft. Noon, cattle-stalls give vvay on the 
after-deck. Cattle ail washing and rolling about the decks. AU hands 
commenced thiowing the cattle overboard. P. M., blowing a hu; ricane; a 
high cross-sea running; ship laboring heavily. Started starboard bulwark, 
with weight of the cattle rolling against it. Cattle washing and rolling 
about the after-deck ; ail hands throwing them overboard. 4 p. m., contin- 
ues blowing a hurricane. At 8 p. m., gale moderating; kept ship S. E. ; 
set fore trysail ; ship laboring heavily. At 9 p. m. took ofl fore hatch for 
ventilation ; found in the between-decks cattle-stalls ail down ; several dead. 
Midnight, moderato breeze. 

Thursday, Novemher 20, A. M. Moderato breeze; ship rolling heavily; a 
high cross-sea running. At daylight commenced throwing dead cattle over- 
board. After between-decks, several dead cattle and some stalls broken 
down. A quantity of water washing about the after between-decks. Noon, 
fresh increasing gale from southward. P. M., fresh increasing gale and high 
cross-sea running; ship laboring heavily, and taking heavy water on deck. AU 
hands employed throwing the dead cattle overboard. At 5 p. m., violent gale 
blowing; battened ail hatches down fore and aft. Several cattle-stalls on up- 
per deck forward, washed away ; cattle getting adrif t, and rolling and wash- 
ing about the decks. Several washed overboard. Midnight, gale moderat- 
ing and sea going down. 

Friday, November 21st. Gale moderating, and high cross-sea running ; ship 
rolling heavily. At daylight, commenced throwing the dead cattle overboard 
out of the fore and aft between-decks. Pive horses and three cattle lef t alive 
in the fore between-decks, and ail dead in the after between-decks. P. M., 
high cross-sea running, and ship rolling heavily. At 6 p. m. got ail dead 
cattle overboard, and commenced bailing water out of after between-decks. 
On lookingaround the ship found the starboard after-boat stove in and rails 
broken, ventilators washed down and broken. two stanchions started in the 
after between-decks. 

Saturday, Novemher 22d. Moderato breeze and clear weathei'. At day- 
light commenced taking out the dead cattle on the deck forward. Carpenter 
repairing stalls for the 35 cattle left. 

Thèse were the entries in the log, and the testimony of sueh of the 
ofËcers of the ship as could be found after the libel was filed, show 
the storm to hâve been of the severest character. 

It appears that the gale began at midnight on Tuesday, -with the 
ship taking large quantifies of water on deck, and continued with in- 
creasing violence, the stalls on the after-deck giving way about noon 
on Wednesday. This destroyed not only the cattle on the after-deck, 
but broke down the ventilators so that the cattle below, the hatches 
having to be battened down, were without any ventilation. The gale 
continued throughout Wednesday, doing more damage to the ship and 
to the cattle fittings on deck, and made it necessary to keep the 
hatches down until 9 o'clock in the evening. On Thui-sday morning 
the gale had moderated, but-incre'ased again in the afteruoon, wheu 
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the stalls on the forward deck were broken down and the cattle were 
■washed about the deck, and some of them carried overboard. The 
hatches were again battened down, and so continued until midnight 
of Thursday. I think the proof is quite eonvincing that expérience 
bas shown that no cattle fittings et a temporary nature, and without 
a permanent shelter deck orer them, can be constructed which can 
be depended on to withstand a continuons gale of this character. 

It is shown that the Eathmore, a steam-ship which sailed from 
Baltimore on November 18th with cattle, and which on the 20th en- 
countered this same gale, although she was also a steam-ship which 
had previously carried cattle sucoessfuUy, and had stalls constructed 
upon an improved plan, had nearly ail her cattle-stalls forward of 
the bridge carried away, and suffered such damage that she put back 
to Baltimore, with a loss of 64 cattle and with others badly injured. 
The officiai survey of the Eathmore shows that the cattle pens were 
broken and mashed up, both forward and aft, on the main deek, and 
that between-decks some were broken down and more or less damaged 
by the heavy roliing and lurching of the ship. 

It is contended that the fact that the stalls between-decks on the J. 
C. Stevenson did not stand, shows that tliey must hâve been improp- 
erly constructed. But the fact that many of the beasts had died of 
suffocation, and that a large weight of water had got down into the 
between-decks through the broken ventilators, and was washing the 
carcasses about as the vessel roUed, is, in my judgment, sufficient to 
account for the destruction of the stalls. Sufficient appears to make 
it évident that, except on a tessel specially constructed for the pro- 
tection of cattle, their safe carriage across the Athantic is much a 
question of good or bad weather on the voyage, and that, with bad 
weather and heavy seas sweeping the decks, temporary fittings will 
give way, and the cattle be lost, and if the cattle are between-decks 
the ventilatoré will be broken down and water get below, and their 
safety thus imperiled. Upon the whole testimony, 1 do not find that, 
considering the contrivances then in use for carrying cattle, and the 
known risks and uncertainties of the business, and the character of 
the vessels customarily nsed, that this steam-ship would then bave 
been considered unsuitable for the business, or that the fittings were 
improperly constructed. I think the steam-ship and the fittings were 
as good as were ordinarily provided and used at that time. 

It remains to consider what were the liabilities incurred by the 
steamer by her delay in arriving at Baltimore to perform the contract 
dated September 22, 1879, in which it is provided that "Mr. Francis 
Bell agrées to ship in the steam-ship J. C. Stevenson, to sail from 
Baltimore for London on the twelfth day of October, or thereabouts, 
(seven days' notice having been previously given by the agents of the 
steam-ship to the shipper,) 380 cattle, subject to the foUowing con- 
ditions," etc. The steamer did not arrive in the port of Baltimore 
until November 4th, and did not take the cattle on board until No- 
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vember 13th, and sailed on tlie 14th. Tliis was a delay of atout one 
month. 

Damages of various kinds are claimed in the libel for this delay; 
but, in my opinion, the damages on this ground cannot be exteuded 
beyond such as had accrued up to tbe time the cattle were put on 
board. The libelant, -when the vessel did not arrive, had his right 
of action for breach of the contract, and could hâve recovered the ex- 
penaes of keeping the cattle and any additional freight he might hâve 
had to pay if he sent them forv?ard by another ship, and tlie addi- 
tional insurance premium he might hâve had to pay if the premium 
was increased by the lateness of the season. As the ship, when she 
did arrive, was accepted by him, and did in part perform the con- 
tract by their taking the cattle with his consent, ail he can recover is 
the cost of keeping the cattle during the delay, and the increased rate 
of insurance premium actually paid by him. It is a question not 
free fromdoubt, perhaps, whotherfor thèse items of damage the libel- 
ant bas a lien on the ship ; but as the cattle were actually laden on 
board under the contract, référence being specially made to it in the 
bill of lading, and as the ship obtained the beneflt of the contract it 
seems to me within thespirit of the décisions that she should be held 
for the delay in receiving them on board. Oakes v. Richardsoii, 2 
Low. 173. 

I will sign a decree in favor of libelant, -witli a référence, îf re- 
quired, to ascertain the expenses of keeping the cattle for, say, one 
month, and the extra premium actually paid by libelant in excess of 
what he would bave had to pay for the same insurance if the ship 
had sailed on the fourteenth of October. 



The Morning Mail.' 
(District Court, D. Kentucky. July, 1SS3.) 

.. «« TJkatotda-rle Dangees of Navigation " — Loss bt Stuiking Bmdoe Pietîs. 
Tiie exception, " unavoidahle dangers of navigation," as used in a bill of lad- 
ing for transportation of goods by river, includes unavoidable dangers of nav- 
igation which may arise from bridge:; across tlie rivers to be navigated. Under 
the circumstances of this case, tlie goods being lost by the beat striking a bridge 
pier, and the court linding that the boat was properly navigated, held, lha.X, tlie 
loss was within the exception. 

1. Détention op Goods until Genekal Aveiîage Paid. 

"Wherc there was a privilège of reshipping, and the goods were damaged 
while in the possession of one of the Connecting Unes, making a gênerai aver- 
age necessary, siich Connecting carrier can hold the goods until the average 
contribution is paid or secured. 

IReported by 3. C. Harper, Esq., of the Cincinnati Dar. 

v.l7,no.6— 35 
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3. Saîie — PiioxiîiATE Cause of Loss. 

Wheie a détention takes place by rcason of the adjustment of such gênerai 
average contribution, one boat in the Connecting line leaving port in tbe mean 
time, and tbe goods go forward on the succeeding boat of tlie line and are lost 
by the boat striking a bridge pier, Jield, tliat such détention was too remote, 
and not the proximate cause of the loss of the goods. 

In Admiralty. 

Collins & Beacli, for libelant. 

Lincoln é Stepliens and Goodloe é Roherts, for respondent. 

Bahe, J. The libelant, Blatterman, sues to recover the value of 
goods and household furniture shipped at Maysville, Kentucky, to 
Kansas City, Missouri, by the Morning Mail, and which were sunk 
on the Joe Kinney in the Missouri river, at the Glasgow bridge, April 
12, 1882. The bill of lading, which is dated March 16, 1882, agreed 
to deliver in good order, without delay, at Kansas City, "unavoidable 
dangers of navigation and fire only escepted." The Morning Mail 
was a packet running between Maysville and Cincinnati, and both 
parties understood the goods were to be reshipped at Cincinnati and 
St. Louis. The goods were reshipped at Cincinnati for St. Louis on 
the Montana, and passing down the Ohio river the Montana met with 
an accident at the mouth of Louisville canal, which detained her and 
made the cargo subject to gênerai average. The Montana arrived 
at St. Louis, noon, March 25, 1882, and her cargo was there un- 
loaded and the gênerai average ascertained and apportioned. The 
libelant's goods remained in St. Louis until the eighth of April, 
when they were reshipped on the Joe Kinney. The Fanny Lewis 
went out on the first of April, but the libelant's goods were not sent 
on that boat, and were held subject to the claim for gênerai average. 
The Kinney was the next boat of the packet line, and the average 
having been, as it was supposed, adjusted, the goods were shipped 
on her and lost, with the boat, at the bridge at Glasgow. The libel- 
ant's claim based upon this delay I do not think is good. 

It is agreed that the goods were properly subjected to the pay- 
ment of a gênerai average claim, and the proof shows that five days 
were a reasonable time within which to assort and détermine the 
amounts to be paid by the owners of the cargo. The shipper was 
not bound to send the goods on to Kansas City and there hold them 
until the average claim was paid, but, I think, might hold them at 
St. Louis, which was the termination of the Montana's voyage. 
Again, I think this claim cannot be sustained because the sinking of 
the Kinney was in no way connected v>'ith the détention of the goods, 
and the loss of the goods was not directlj' caused bj' their détention. 
This loss is too remote and indirect to be compensated for as the re- 
suit of the détention. 

The défendant, as common carrier, is liable for the loss occasioned 
by the sinking of the Kinnej', as she gave a through bill of lading, 
unless the loss was caused by the "unavoidable dangers" of naviga- 
tion." This meaus the dangers of navigation as they existe;! at the 
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time, and includes, I tliink, unavoidable dangers of navigation wliich 
may arise from bridges across the rivers to be navigated. 

Tbe libel allèges that the Mornîng Mail had the right, by agree- 
ment, to reship said goods, etc., at Cincinnati and at St. Louis, -wliich 
was done at St. Louis by shipping on the Joe Kinney; but there is 
no allégation that the Kinney was negligently or unskillfully navi- 
gated. ïhe allégation is that the Kinney "was old and unseaworthy 
in this : that lier tiller-rope vras old and worn, and was carelessly, 
negligently, and impropeiiy allowed so to remain; iiisomuch that, 
without unusnal external cause co-operating, it was broken by the 
ordinary turning of tlie pilot-wheel in guiding said steamer under the 
bridge at Glasgow, whereby said steamer became unmanageable, and, 
striking the pier of the bridge, sank, and.thus caused the total loss 
of said mercliandise." 

The libelant lias taken no évidence upon this allégation resting 
upon the presumption which he is insisting arises from the fact that 
the tiller-rope did in fact break, and the boat and cargo were lost. 
The respondent bas taken the dépositions of ail of the olïïcers on the 
Kinney except the captain, who is now living in the city of Mexico^ 
and several witnesses not on the boat, who prove the repairs done 
the Kinney just bei'ore she started on this trip. 

This testimony shows that the Kinney had beon on the docks some 
two weeks, and bad been overhauled and repainted, and was gener- 
ally in excellent condition. Tlie tiller-rope was handled and exam- 
iued. It was taken out, and greased and oiled, and then replaced, 
and no defect or weakiiess was discovered in it. It was not a new 
tiller-roi^e, nor is it shown how long it had been in service. There is 
nothing in tbe record teiiding to show that it was détective, either in 
size or strength, except the fact that it broke when put to the test 
under tbe bridge. This was a severe test, but not an extraordinary 
one, The pilot testifies that his wheel felt, at the finie of the part- 
ing of tlie tiller-rope, as if tbe rudder had struck drift in the river. 
There is also proof that the river was rising rapidly and mucli drift 
in it, and that the piers had caused cross currents in tbe river. 

Several ot the ofScers of the boat testify that the tiller-rope would 
hâve been of no use at the time of the accident, as the boat was back- 
ing on ])oth wheels, and that that was the only thing which could be 
done, and hence the parting of the tiller-rope made no diiïerence in 
the resuit. If thèse opinions are correct, the sinking of the boat and 
cargo would bave been unavoidable, even if the tiller-rope had not 
parted. There are no opposing opinions to this view taken by the 
.libelant, but I must think thèse opinions are extrême ones, and not 
correct to the extent stated, since the rudder must bave been of some 
use in getting to shore after the boat stiuck, if of no use in avoiding 
the pier which was struck. 

It would not, however, do for me to ignore ail of the évidence in- 
troduced by the défendant which tends to show that caution and care 
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were taken in overhauling and repairing this boat, and that the tiller- 
rope was taken out, examined, and oiled, without the discovery of 
any defect, and make the Morning Mail liable for the value of thèse 
goods, etc., because, and only because, the tiller-rope in fact broke, 
especially as the évidence shows this is not an unusual occurrence 
in the Missouri river. 

The évidence, I think, proves that the sinking of the Kinney -was 
caused by the "unavoidable dangers of navigation," witjiiiïthe mean- 
ing of the bill of lading. 

The libel will be dismissed. 



The C. & C. ±iiiooKS. 
(District Court, D. Neio Jersey. July 26, 1883.) 

1. Sai-vace Service — Towage — Unconbcioîjaei.e Contract. 

A schooner of 135 tons, worth about §2,0U0, with a cargo of the value of $400 
or $500, was leaking badly on llie high sfas from the elïect of a collision with 
a vessel that had aïtorvvards abandoned her, but was not dcrelict. Her crew 
was tired out by p.imping and long watchings ; she was making verj' little 
progress, and with a cliange of wind was gradually working seaward, when a 
tiig came to hor and towed hcr up the bay to Jersey City, where she was left, 
at the request of her master, on the flats, consuming in so doing about four 
hours. Ildd, that this was a case of salvage service oî low grade, involving no 
circumstances whicli would justifj' the court in making large compensation; 
that a contract to pay $1,000 for such service was unreasonable and would not 
be enforced; but that $250 and the costs of the proceeding would be allowed 
for the towage and salvage service. 

2. SamE — CONTRACTS, WIIEN EnFORCED, 

Contracts made for salvage service and salvage compensation will he en- 
forced when the salvor lias not taken advantage of his power to make an un- 
conscionable bargain ; but the courts will not tolerate the doctrine that a 
salvor can take advantage of his situation and avail himself of the calamities 
of others to drive a bargain ; nor will they permit the performance of a public 
duty to be turued into a trafflc of profit. 

In Admiralty. Libel in rem. 

Samuel H. Valentine, for libelants. 

Behee é Wilcox, for claimants. ~ 

Nixon, -J. This is a libel in rem, and the claim is for $1,025 for 
a towing and salvage service rendered by the libelants. The libel sets 
forth that on the twenty-ninthof November, 1877, the schooner of the 
respondents was on the high seas, east of the Highlands, in a sink- 
ing condition, and with a flag of distress iiying at her mast-head; 
that libelants' tug, seeing her in this condition, steatned along-side, 
and the master of the schooner requested the master of the tug to 
make fast and tow her into the port of New York; that the request 
was complied with, and the4ug towed the schooner, with a hawser, 
up the bay to Jersey Cîty, and, at the request of the master of the 
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sehooner, left her on the flats there; and that for said service the 
raaster of the sehooner agreed with the master of the tug to pay him 
the sum of $1,000. The libelants also claim the additional amount 
of $25 for the use of the hawser in towing. The answer of the 
claimants admits the towage, but dénies that the sehooner was in a 
sinking condition, or that her eaptain agreed to pay $1,000, or any 
other definite sum, for the service. The answer further allèges that, 
previous to the time of being taken in tow by the tug, the sehooner 
had met with a collision with the United States torpédo boat Alarm, 
whieh caused her to leak, and disabled her, but as she was laden 
with a cargo of wood she was buoyant and not in a sinking condition ; 
that the Alarm remained by the sehooner for some time, and then 
left her, her master promising to send a tug to tow her into port ; 
that the crew of the sehooner remained aboard, and that by the use 
of her sails she was slowly working her way into port, and had pro- 
ceeded about 20 miles when she was hailed by the tug-boat Hudson, 
whose master offered his services to tow her into the port of New 
York, wliich service was aceep+ed, and the said sehooner thereafter 
towed into New York by said tug, being engaged in saiJ service from 
3 o'cloek p. M. to 7 o'elock p. m.; that the towing was performed 
under circumstanees of no unusual risk, danger, or effort; and that 
the claimants had always, and were now, ready and willing to pay a 
reasonable amount for the services rendered by the tug. 

The first question is whether the help rendered by the libelants' 
tug was a mère towage service, or whether it also embraeed any of 
the éléments of a salvage service. The sehooner was not dereliet, 
but she was leaking badly, and her erew was tired out by pumping 
and long watehing. She had made small progress since she had 
been abandoned by the Alarm in the early part of the day. The 
best évidence of her semi-helpless condition is found in the fact that 
she had kept her fiag flying union down during the day, and that the 
libelants were attraeted to her by observing the signal of distress. I 
lay some stress, also, upon the proof that the eaptain of the sehooner 
stated, after his arrivai in Jersey City the same evening, that if the 
tug had not come to their relief there was danger of the loss of the 
vessel and crew. It must not be overlooked in this connection that 
just before the Hudson reached the sehooner the wind changed from 
the south to the north-uorth-west; that a stiff breeze was blowing; 
and that the vessel was gradually working seaward. I am of the 
opinion, from the testimony, that it was a case of salvage service, but 
one of a low grade, and involving no circumstanees whicli would jus- 
tify the court in making large compensation. 

The next inquiry is, was there a contract between the parties for 
the towing, and, if so, was it reasonable in its terms and character? 
The weight of the évidence is in favor of the existence of a contract. 
The master of the sehooner dénies it, but his déniai is apparently 
based upon the fact that he did not in express terms agrée to the 
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proposition of tlie master of the tug to pay tlie $1,000. He admits 
that wlien the latter told liim tliat he should charge $1,000 for the 
service, and hold the schooner liable for its payment, he responded : 
"It don't make any différence; I want you to take hold of her and 
tow her up." He further states, in a subséquent part of his exami- 
nation, that when the captain of the tug said he wanted $1,000 for 
towing her to New York, he made no objection, but told him to take 
a hold and tow her, and gave him a hawser. But did the circnm- 
stances of the case at the time render such charge reasonable and 
proper? Courts of admiralty look upon salvage contracts with great 
care, and will not be controUed by them when any advantage bas been 
taken of the necessities of the party in need of help. The suprême 
court, in Post v. Jones, 19 How. 160, said : 

"Contracts made for salvage service and salvage compensation will be en- 
forced when the siilvor has not taken advantage of his power to make an un- 
conscionable bavgain; bat they [the courts] will not tolerate the doctrine 
that a salvor can take advantage of his situation and avail himself of tlie 
calamities of otliers to drive a bargain; nor will they permit tlie performance 
of a public duty to be turned in.to a trafhc of profit. Tlie gênerai iuterests of 
commerce will be mucli better promoted by requiring the salvor to trust for 
compensation to the libéral récompense usually awarded by courts for such 
services." 

The late Justice Story, in The Emulons, 1 Sumn. 210, thus states 
the law: 

"Contracts made for salvage services are not ordinarily lield obllgatory by 
the court of admiralty npon the persoiis wliose property is saved, unless the 
court can clearly see that no advantage is taken of the parties' situation, and 
that the rate of compensation Is just and reasonable." 

Then, after stating that the doctrine is founded on prinoiples of 
Sound policj', as well as upon just views of moral obligation, he adds, 
with almost indignant emphasis: 

"Xo System of jurisprudence, purporting to be founded upon moral or re- 
ligions or even rational principles, could tolerate for a moment the doctrine 
that a salvor might avail liimself of the calamities of otliers to force upon 
tliem a contract unjust, oppressive, or exorbitant ; that he iniglit turn the priée 
of safety into tlie priée of ruin ; tliat he raight turn an act deinanded by 
Christian and public duty into a trallic of profit whicli would outrage liumaii 
feelings and disgrâce liuman justice." 

Applying thèse principles to the case under considération, 1 think 
the court ought not to sanction the contract. It was unreasonable 
and the charge exorbitant. The schooner doubtless needed help, and 
an allowance ought to be made, libéral enough to induce masters of 
other tugs, who are not moved to help their fellow-men, when in dis- 
tress, by motives of sympathj', to do so from motives of compensa- 
tion and gain. If the schooner and crew were in no péril, §50 would 
be ample paj' for the few hours' towage which ^was rendered. If they 
were in péril, as the libelants stoutly contend, can anything be con- 
ceived more heartless thau the master of the tug refusing ail aid un- 
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less the master of the schooner would agrée to pay him $1,000 for 
rescuiiig him and his vessel and cargo from danger? The registered 
tonnage of the schooner was 135 tons, and she was 12 years old. 
The witness valued her fi-om one thousand two hundred and fifty to 
five thousand dollars. I tliink that §3,000 is a fair valuation of her 
after the collision and before she was repaired. The cargo not jet- 
tisoned was probably worth four or five hundred dollars more. No 
exposure, risk, or danger of any sort accompanied the service of the 
libelants. Under the circumstances, $250 is a libéral allowance for 
the towage and salvage services, and a deeree will be entered for that 
amount. As no proof of the tender of any sum by the respondents 
bas been made, the libelants are entitled to their costs. 



The Algitha. 
{District Court, D. Manjland. June 19, 1883.) 

Salvage Service — Towage — Compensatioît. 

A steamer, disabled by the breaking of lier propcllcr sliaft, madc signais of 
distress, which were observed by another steamer, which took lier in to"w, and, 
after towing her 12 hours, voluntaril}' cast olï the hawser, witliout communica- 
tion with her and under no stress of wcatlier, and left lier in no botter position 
in any respect than when she found lier. 

Uetd, not to be a salvage service, and not to bc a towage service, for which 
any compensation sliould be made. 

In Admiralty. 

Brown Je Brune, for libelant. 

John H. Thomas, for respondent. 

Morris, J. The Algitha, a British steamer of about 2,000 tons, 
having on board a valuable cargo of grain, was on a voyage from New 
Orléans via Sydney, Cape Breton, to Antwerp, Belgium, when she be- 
came disabled in her motive power by the breaking of her propeller 
shaft on September 3, 18S2, in latitud'e 30 deg. 42 min. N., longitude 
78 deg. 20 min. W. Her sails were sufficient to navigate her, and 
she had drifted with the gulf stream two to three miles an hour, un- 
til she v.as in latitude 32 deg. 15 min. N., longitude 77 deg. 45 min. 
W., on the eastern edge of the gulf stream, about 150 miles from 
Charleston, and about 340 miles from Cape Henry, when on the 
night of September Gth, about an hour after midnight, her signais 
of distress were observed from the American steamer Gaudaloupe, 
then on a voyage from Galveston, Texas, to New York. Capt. Nicker- 
son, the master of the Gaudaloupe, went off his course some six or 
seven miles to the Algitha, and Capt. Barwise, her master, coming 
on board the Gaudaloupe, they had an interview. Capt. Barwise was 
anxious to bave the Algitha towed to a place of safety iuside tl-.c 
capes of the Chesapeake, so that he coulcl get a tug to take him to 



652 FEDEHAL EEPORTEli. 

Norfolk or Baltimore for repairs. The Gaudaloupe was a steamer 
worth $400,000, and had on bonrd 5,500 baies of cotton, worth $350,- 
000, which she was carrying j New York to be transhipped to a 
Liverpool steamer which was to sail from New York on Wednesday, 
September 13th. She was rather short of coal, having only four 
days' supply, and being then about two days' sail from New York, so 
that if she undertook to tow the Algitha and rough weather should 
come on, her coal might entirely give out. For thèse reasons Capt. 
Nickerson hesitated undertaking to tow the Algitha to the Chesapeake, 
but as that was the same course he was sailing he reluctantly yielded 
to Capt. Barwise's request, who, as he eays, told him if he would take 
hold and tow the Algitha, even if he had to let her go, lie would be 
paid for as far as he did tow her, and that if the Gaudaloupe raa 
short of coal she could bave a sufficient supply from the Algitha 
when she came to anchor; the only diffieulty about that being that it 
might take 10 or 12 hours to put 50 tons of coal from one ship to the 
other. 

Capt. Barwise's testimony is that Capt. Nickerson finally agreed 
that he would tow the Algitha to a safe anchorage in the Chesapeake. 
It is, however admitted, that there was discussion about the short sup- 
ply of coal, and about the necessity of the Gaudaloupe reaching New 
York in time to deliver her cotton for reshipment, and that Capt. Nick- 
erson was reluctant to attempt to tow the Algitha to the Chesapeake, 
and I think it most probable that what Capt. Nickerson finally con- 
sented to is just what he states, viz., that he was to tow the Algitha 
until he had to let her go, and that the compensation should be ar- 
ranged by their respective owners. Thereupon the Gaudaloupe lay 
by the Algitha until the morning, when her hawser was put about the 
Gaudaloupe. She began towing the Algitha at 6 o'clock in the morn- 
ing and continued until 6 in the evening, accomplishing about 77 
miles, or at the rate of 6 miles an hour; her ordinary rate previously 
having been from 10 to 11 miles an hour. The wind then having 
risen a little, and the sea having become somewhat rougher, Capt. Nick- 
erson directed the hawser to be cast off. This was done after a bail 
to the Algitha, the purport of which was not understood by those on 
board of her. The Algitha was left about 340 miles from Cape 
Henry, on the inner edge of the gulf stream, and about 40 miles nearer 
the land than when taken in tow. She dritted with the gulf stream 
for 37 hours, when she fell in with the steamer Seminole, plying be- 
tween Boston and Charleston, and was towed by her into the Chesa- 
peake. 

The libel is filed for salvage, and claims $2,500. 

It is apparent that there is in the case no élément of a salvage 
service. The disabled vessel was not taken to a place of greater safety, 
but rather the contrary, nor was she left where her chance of meeting 
another steamer was better, but rather worse, and the distance accom- 
plished, although in the desired direction, was insignificant. 
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The allégation in the libel is that during the 12 hours the towing 
lasted the sea was continuously rising and the wind getting stronger, 
and the severity of the weather such that great care was required, 
and at 6 : 30 the wind had increased to a gale, and the seas running 
exceedingly high, so that the hawser had to be cast off. But the 
proof of the claimants convinces me that when the hawser was cast 
olï, although there was some little more wind and sea than in the 
morning, the increase was slight, and that the speed of the towing 
had not noticeably diminished. The log-book of the Gaudaloupe 
does not support the statements of the libel; the entries being, "at 
6:30 p. M., tucather cloudij; strong north-east wind." At 1 a. m., 
during the night folio wing, "cloiuly weather, moderate north-east 
icind, and nmall sea." The barometer had remained high, without 
marked change. 

The proof leads me to the conclusion that Capt. Nickerson ordered 
the hawser to be qast off, not on account of any change in the weather, as 
the libel allèges, but because he began to repent of the undertaking, 
and to return to his original idea that his duty to the owners of his 
steamer, and to the owners of the cotton, required hira to make ail 
speed to New York, and not to run the risk of being obliged either to 
delay 10 or 12 hours in the Chesapeake for coal, or to go to sea from 
there with a very scant supply. I do not think it was the weather 
whieh changed, but his mind. 

TakingCapt. Nickerson's own version of the agreement, — that if he 
would take hold and tow, and had to let go, he would be paid for 
what towing he did, — I do not think the libelant's case is made ont. 
It must hâve been intended that he was to continue to tow until, from 
some change of circumstances, he was compelled to let go, not merely 
so long as he might continue to think it for the interest of his owners. 
Otherwise it would bave been folly for Capt. Barwise to agrée to pay 
the high rate usually allowed for such towage merely to be left in a 
position no better than he was at first, and it would bave been mis- 
leading on tht part of Capt. Nickerson to bave undertaken such a 
service. 

The conduct of Capt. Nickerson, upon observing the signais of dis- 
tress, in going out of his course, and in lying by the Algitha during 
the night, evinced a highly commendable spirit, and it is with hési- 
tation that I deny ail compensation for their delay, and for the 12 
hours' towing; but as the Algitha, without any stress of weather, was 
left by him as helpless, and in at least as unfavorable a position, as 
where he found her, if not in a worse one; and as he abandoned lier 
without any communication or consultation with her master; and as I 
find that the contract, regarded simply as a towage contract, was not 
performed, — I do not think it is a case in which there should be any 
recovery. Services to vessels in distress should be encouraged, but 
not such as voluntarily leave the disabled vessel in the same plight. 
I think the duty of the court is well indicated by Judge Bexedicx in 
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The Edam, 13 Fed. Eep. 140. Speaking of the frequeucy with wliich 
it now happens that steamers are left, by accidents to their machinery 
at sea, wholly dépendent on otlier steamers for relief, he says : 

"It appears a duty owing by the courts of admiralty to the public to give 
a revvard sufficiently libéral to induoe the master of any steamer to overcoine 
ail unwillingiiess to assume additional labor, to put aside his désire to make 
a direct and quick passage, even to disregard the express instructions of his 
Ovvners, in favor of the request of another steamer disabled at sea to be toweJ 
to a place of safety." 

Libel dismissedj without cos'.s to either party. 



The Ehode Island. 

The Eben Fisher. 

(District Court, S. D. Neto York. July 18, 1S83.) 

1. CoLLTSioK — Steamer — JIodekate Spebd est Fog. 

Fifteen miles au hour in a dense fog, in Long Island sound, is net a moderate 
speed in a steamer ; and wliere, by moderate spued, a colUsion would hâve been 
avoided, the steamer held liable. 

2. Same — Sailixg Vessels. 

Aitliough no express statute then reqnired sailing vessels to slacken sail and 
go at a moderate speed in a fog, in a tliorouglifare wliere otlier vessels must 
be expected to l)e met, such was, nevertheless, the duty of saihng vessels in tho 
exercise of ordinar}' prudence in navigation. The new régulations require thig. 

3. Same — Speed at Nioht. 

A rate of speed at; night and in a dense fog wliioli is immoderate and excess- 
ive for a steamer, is Icss justifiable in a sailing vessel under the same circum- 
stances, as she bas less facilities for quickl}- stopping and changing lier move- 
ments. 

4. Same — Sciiooneiî. 

A speed of seven miles an liour baving been rcpcatedly held excessive in 
steamers in a dense fog, lidd, therefore, excessive in a scliooner, and careless 
navigation, for whicli the scbooner sliould be held in fault. 

5. Same— llULE 20. 

R'ile 20, requiring steamers to keep out of the way of sailing vessels, cannot 
' be construed to justify in sailing ves els a speed whicli would be deemed excess- 
ive as regards their "duty to otber sailing vessels wliicli thev are bound to 
avoid. 

6. Same — Aîiesdmext op Pleadixgs. 

Where the lil)el did not express]}' charge excessive rate of speed in the 
scbooner, but the facts appeared in tlie selinoner's testimon}-, and tbere being 
no dispute about them, held, the pleadings should be deemed amended accord- 
ingly. 

7. Same — Mutual Fault. 

"Where a collision took place betvreen the steamer R. I. and the scbooner E. 
F., about 8 p. M., in a dense fog, in Loug Island sound, at tlie commencement of 
the pilotage ground, wbere nuiuerous otber steamers and vessels should be 
expected lo be m-t, and the steaaier was goingat ibe rate of 15 miles per bour, 
and the scbooner sailing before the wind 7 miles per bour, and the collision 
would bave been avoided bad either been going at a more moderate speed, 
lidd, both werc in fault. 
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8. Flash- LienT. 

AVhistles being lieard on the schooner during 15 minutes preceding the col- 
lision, held, tliat the latter should hâve exhibited a toi-ch-light. 

In Âdmiralty. 

Benedict, Taft & Benedict, for the Eben Fisher and owners. 

Miller, Pcckham é Dixon, for the Ehode Island and owners. 

Beown, J. The above cross-libels were filed to recover damages 
arising from a collision between the schooner Eben Fisher, of which 
the libelant, Perry, was owner, and the steam-boat Ehode Island, 
owned by the Providence & Stonington Steam-ship Company. The 
collision ocourred at about 10 minutes before 8 on the evening of 
April 16, 1880, in Long Island sound, at a point about three miles 
N. W. from Eaton's Neck light-house, and both veasels were injured. 

The Eben Fisher was a three-masted schooner of 298 tons register, 
loaded with a cargo of between 300 and 400 tons of ice, bound from 
Wiscasset, Maine, to New York, by way of the sound. A fog set in 
after 6 p. m., which, prior to the collision, had become dense. The 
wind was strong from the eastward. The schooner had ail her lower 
sails set, including two jibs, and was making about seven knots an 
hour on her port tack, on a course W. by S., with the wind nearly aft. 
She had one seaman on the lookout, about six or eight feet from the 
stern, and her îog-horn had been blown two or three times a minute 
for 15 or 20 minutes previous to the collision. The first and second 
mates and the captain, besides the man at the wheel, were also on 
deck at the time. The first mate, who was forward, first reported 
the steamer's white light ahead, estimated at only 150 yards off, and 
not more than a quarter of a minute before the collision. He says 
this was seen right ahead; the captain says it was a little on the 
port bow; the second mate says it was a little on the starboard bow. 
A few moments afterwards the bow of the steamer was seen coming 
out of the fog nearly ahead, or a little on the port bow. She passed 
along the port bow of the schooner, carrying away the schooner's jib- 
boom and bowsprit, and her guards ran over the schooner's bows, 
breaking her chain plates and carrying away the fore shrouds and the 
heel of the bowsprit, and breaking the forecastle deck rails and the 
capstan. The marks of the steamer's paddle- wheel were shown in 
the torn and crushed wood-work of the deck. Ail on board the 
schooner testify that no change was made in her course about the 
time of the collision; and she had the proper colored lights burning. 
On the part of the steamer the testimony is to the effect that the 
schooner's red light was first seen and reported about one point on 
the steamer's port bow ; that one bell was rung at once to slow, and 
the wheel put to port. The lookout testifies that the green light was 
seen and reported immediately after the red, — as quick as one could 
speak. The captain and pilots testifj' that it was 10 or 20 seconds 
afterwards when the green light came into view, and that this was 
only about 10 or 20 seconds before the collision ; that the schooner's 
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jib-boom and bowsprit struck tbe port side of tbe steamer in range of 
tbe pilot-house, about 65 feet from the stem; that ber wheel was at 
that time hard a-port, and that the engine had stopped. By the col- 
lision ber paddle-wheel was disabled, five or six arms being broken 
and doubled up ; the shaft was sprung back, and the journal broken, 
obliging her to come to anchor in Hiintington bay. 

The witnesses from the steamer also testify that the fog was dense 

at the time of the collision, having set in about 6 :40 p. m., where the 

steamer then was ; that she was pursuing her usual course upon one 

of her regular trips from New York to Stonington; that her full speed 

is about 18 miles par hour, in fair weather, under 19 révolutions of 

her engine per minute; that afler the fog set in her engine was slowed 

io 16i- révolutions, which was the ordinary fog speed, making about 

15 miles per hour; that by proceeding on lier daily trips, always 

Upon an exact course and upon a fixed speed of her engines during 

foggy weather, the position of the steamer at a given time is known 

almost precisely; and that on the evening of the collision she was 

going on her usual exact course, and at her usual fog speed; that 

atter passing Execution rocks thq course of the steamer, at 6 :48, was 

shaped as usual for Captain's island, on a course N. E. by E. ^ E. 

for 31 minutes, and then changed to a course E. by f N., so as to 

pass about 2j- miles north of Eaton's light, in 39 minutes, at fog 

speed. The collision took place after they had been running upon 

the latter course 31 minutes. The fog-horn from Eaton's light was 

heard on the steamer, for about 10 minutes before the collision, every 

20 seconds. Tlie steamer's rudder-wheel was moved by steam, and 

goes over to hard a-port in 20 seconds. The wheel had been started 

to port immediately on the report of the schooner's red light, and had 

got hard a-port about 10 seconds befoi-e the collision, making a change 

in the steamer's course of about 2i points to starboard. Shortly after 

the first bell to slow was given, the second bell was given to stop. 

The engineer testifies that he felt the list of the steamer from the 

shock of the collision about the time he had the engine stopped, and 

that if he had got bells to back at the same time with the first bell, 

he would not bave been able to get the engine backing before the 

collision. 

Though the discrepancies in the testimony are less than usual in 
such cases, there are some difficulties not easily reconcilable. If only 
the red light of the schooner was in range of vision, and that was one 
point on the steamer's port bow half a minute before the collision, 
and the steamer went to starboard over 2\ points, her speed being 
double that of the schooner, it is difficult to understand how the col- 
lision could bave happened. The schooner could not bave lufïed 
much, so as thereby to bave brought about the collision, notwithstand- 
ing the steamer's change to starboard, for in that case the schooner 
would bave struck the steamer more nearly approaching a right an- 
gle. I think it most probable that the vessels were approaching 
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nearly end on, the schooner being a little on the steamer's port bow, 
and her course being nearly opposite and crossing that of the steamer, 
and diverging from it about half a point to the southward; and that 
both lights of the schooner were in a position to be seen at the same 
time, but that the red was fîrst distinguished in the fog, and tlie 
green one very shortly af terwards seen and reported. 

It is not necessary, however, in this case, to dwell on any of the 
minor points in controversy, as there are clear grounds, concerning 
which there is no dispute, on which, I think, both vessels must be 
charged with négligence contributing to the collision. 

1. The rate of speed at which the Ehode Island was going in a 
dense fog, viz., 15 miles per hour, is far beyond that "moderate 
speed" which the rules of navigation permit. This has been so 
often discussed, and the prior adjudications are so numerous and 
uniform, that it cannot be deemed longer an open question. The 
Bristol, 4 Ben. 397; 10 Blatchf. 537; The City of New Yorl; 15 
Fed. Eep. 624, 628, and cases cited; The Pennsylvania, 12 Fed. Eep. 
914. 

If the owners of steamers think it more expédient or safer for the 
lives and property committed to their own care to run in fogs at al- 
most full speed, instead of that much slower and more moderate 
speed which may enable them to keep out of the way of other cratt, 
it must be understood that if collisions happen they must bear the 
loss, wholly or in part, un'ess they are able to show clearly that their 
légal fault in running at such speed in no way contributed to the 
accident. The Pennsylvania, 19 Wall. 125. In this case not only 
is this not shown, but the contrary is quite clear; for had the 
steamer been going at a moderate speed, of say six or eight miles per 
hour only, she could easily bave reversed her engines and escaped 
the schooner atter the latter was sigbted. 

2. But if steamers, which by their motive power are so much more 
manageable that sailing vessels, are chargeable with négligence in 
going beyond a moderate speed in a fog, the same rule must be ap- 
plied to sailing vessels, which are comparatively helpless, when nav- 
igating in a fog a thoroughfare where other vessels must be expected 
to be frequently met. 

No statute, it is true, then required a sailing vessel to shorten sail, 
and, like a steamer, to go at a moderate speed in a fog. But the 
exercise of reasonable prudence and caution in navigation, aceord- 
ing to ail the circumstances of the time and place, is a rule of uni- 
versal obligation, and disregard of this rule is négligence. Jlic Jolni 
Fenwick, L. E. 3 Adm. & Ecc. 500. If a vessel on the high seas may 
sail before the wind in a gale under ail the press of canvas she can 
bear, no one would deny that such navigation in the East river would 
be nnquestionable négligence and recklessness. 

The express statutory provision requiring steamers in a fog to go 
at moderate speed, is not an arbitrary enactment, but a statutory rcc- 
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ognition and application, in a spécial case, of the universal rule which 
requires prudence and caution under circumstances of danger. Nor 
was the statuts restricting steamers to a moderate speed designed to 
sanction or permit an immoderate speed in sailing vessels, where the 
circumstances demand cautious navigation. The act was doubtless 
passed with référence to steamers particularly, on account of the spé- 
cial temptation in their case to continue on at a higb rate of speed, 
and sacrifice sailing vessels to their own comparative immunity. But 
the same rule, as a gênerai maritime obligation of prudence and cau- 
tion in navigation, was applied to steamers before any express statute 
on the subject was passed; and the gênerai obligation of sailing ves- 
sels to moderate their speed according to spécial circumstances, has 
been repeatedly recognized. The Morning Light, 2 Wall. 550, 558; 
The Rose, 2 Wm. Eob. 1; The Virgil, Id. 201, 206; The Iran Duke, 
Id. 384-386; The Thomas Martin, 3 Blatchf. 517, 520; The Vesper, 
9 Fed. Eep. 569. The new régulations (article 13) require moderate 
sjDeed in a fog in ail vessels alike. 

If steamers are by rule 20 bound to keep out of the way of sail- 
ing vessels, the latter bave no right to throw obstacles or to create 
unreasonable difficulties in the way of their doing so; nor does that 
rule in any degree exempt sailing vessels from the duty of exercising 
ail reasonable care in their own navigation. An excessive and un- 
reasonable speed in a densely foggy night, and in the usual track of 
steamers, is not only négligence and carelessness in itself, but also 
in the nature of an obstacle and an unreasonable difficulty deliber- 
ately put in the way of the steamers' performing their statutory duty. 

Such I cannot help eonsidering the speed of the Eben Fisher, un- 
der the circumstances of this case. She had approached the nar- 
rower part of the sound where the pilotage ground commences. She 
was on the known and ordinary track of numerous steamers passing 
daily at about that time. The fog, according to the schooner's testi- 
mouy, was so dense that even the brilliant white light of the steamer 
could be seen scarcely more than her own length away; the sea was 
rough, the wind strong; theschooner, deeply loaded,-was making un- 
der her five lower sails some seven knots an hour. It seems to me 
impossible to hold such a rate of speed in such a situation, and in 
such a night, other than carelessness, not to say reeklessness. About 
the same speed, and even a less speed, under similar circumstances, 
has been frequently held to be immoderate even for steamers, which, 
through their ability to stop and back almost immediately, hâve means 
for avoiding impending danger so much superior to sailing vessels. 
The Pennsijlvania, 19 Wall. 125; The Pottsvillc, 12 Fed. Eep. 631; 
The Colorado, 1 Brown, Adm. 393; The Blackstone, 1 Low. 485; The 
Monticello, 1 Holmes, 7; The Magna Charta, 25 Law T. (N. S.) 512. 

Ordinary care and prudence required the schooner either toavoid 
the known jjathway of the steamers altogether, or else to slacken sait 
so as to reduce her speed within such moderate limits as were com- 
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patible with her duty to keep out of the way of otlier sailing vessels 
■which she might meet and be bound to avoid. Ail sailing vessels 
going east that nigbt would be beating and close-hauled, or nearly 
so; and this schooner, having the wind free, would be bound tokeep 
out of the way. The necessity of lier going at a moderate speed in 
such a night was doubtless more imperative in référença to such 
otlier sailing vessels which the schooner might meet, than as respects 
this steamer, because two sailing vessels meeting would see each 
other no sooner, but ratlier at less distance apart, on account of the 
more brilliant head-lights of steamers, while the means of sailing ves- 
sels for avoiding each other when meeting are far less available than 
those of steamers. The principle of those cases, therefore, which 
hold that a speed of seven or eight knots in a steamer in a thick fog 
is not a moderate, but excessive, speed, constituting négligence in 
navigation, viz., because such a speed is too great to admit of her 
being able to perform her duty of keeping out of the way of other 
vessels, applies far more forcibly to a sailing vessel going at the same 
speed under similar circumstances, in référence to other sailing ves- 
sels which she is bound to avoid. And if the navigation of a sailing 
vessel, as regards speed, is such that itmust be lield careless or reek- 
less in référence to lier duty to other sailing vessels which she is 
likely to meet, it must be held careless and faulty in référence to 
steamers also, thougli the latter are bound to keep out of the way ; 
for there eannot be two diverse rules as to prudence in navigation ap-*; 
plicable to the same vessel in the same situation ;nor, as I hâve said 
above, was the rule requiring steamers to keep out of the way de- 
signed to encourage careless or reckless navigation in sailing vessels,- 
or to sanction a rate of speed as against steamers which, as against. 
sailing vessels, must be condemned. To permit this would be to 
permit sailing vessels to take advantage of the obligation imposed on 
steamers to go at moderate speed and to keep out of the waj^ and' 
increase the difficulties of steamers in doing so. To allow sailing 
vessels to increase tbeir owii speed as that of steamers is diminished, . 
would tend directly to thwart the very object of the rule requiring 
moderate speed, viz.,to secure sutBcient time to avoid collision; and 
it would thus convert a rule designed to insure greater safety into an 
occasion of greater danger. The duty of steamers to keep out of the 
way is a corrélative one, and présupposes that the sailing vessel shall 
not only observe ail the spécifie statutory rules, but ail other gênerai 
obligations of prudence and caution in navigation which the spécial 
circumstances demand. Among the latter must certainly be em- 
braced a moderate rate of speed at night and in a fog, in a thorough- 
fare where iiumerous steamers and other vessels must be expected to 
be met ; and a speed which is held immoderate for a steamer under 
such circumstances, caunot be held moderate or permissible for a 
schooner. 

The great speed of the schooner in this case mauifestly contributed 
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to the collision. At a more moderato rate, even from the time she 
was seen by the steamer, the latter would hâve gone clear; aud the 
schooner must, for this reason, be held chargeable with contributory 
négligence. , . - 

This fault is not charged against the schooner in the libel, but it 
appeared from her own testimony and upon own showing at the trial. 
There would seem to be no possibility, therefore, of her owners having 
been misled by this proof, or in any way surprised; nor is it certain 
that before the trial the schooner's speed was linown to the owners 
of the steamer. The fault was alleged and argued on the final hear- 
ing. An amendment of the pleadings would, on motion, hâve been 
allowed, as was done in the case of The Oder, even upon appeal in 
the circuit after a final decree in the district court. 13 Fed. Eep. 
272, 283. If the admiralty, like other courts, proceeds secundum al- 
legata et prohata, and requires proper pleadings to apprise the re- 
spective parties of what they are to meet, and to prevent surprise, yet 
where the facts fuUy appear without objection, and tbere is no dis- 
pute or question concerning them, it would be a perversion of justice 
to disregard them ; and in such a case the pleadings should be deemed 
to be amended accordingly; the only question is one of costs. See, 
also, Eoscoe, Adm. Jur. (2d. Ed.) 194; Order 27, § 1, under "Judi- 
cature Act." 

No satisfactory reason is given why the steamer'swhistleswere not 
heard, or, at ail events, attended to, on board the schooner. The fog- 
horn from Eaton's Neck could not be mistaken for them. The two 
seamen on the schooner seem to bave heard thèse whistles during 15 
minutes preceding the collision. That was ample time to hâve pro- 
cured and exhibited a torch-light, as required by statute; and in this 
respect the schooner would seem to hâve been guilty of inattention 
and négligence. The direction in which the seamen heard the whis- 
tles, about two points on their port bow, showed that the whistles 
could not hâve come from Eaton's Neck, and indicated some steamer 
near the schooner's course. It is impossible to say that the exhibi- 
tion of such a torch-light would not hâve done any good; it was one 
of those occasions when every requirement of the rules should bave 
been observed, and when, throiigh the obscuration of the colored 
lights by fog till the vessels were near each other, the display of a 
torch-light might, by its penetrating a few rods further through the 
fog, hâve enabled the steamer, notwithstanding her high speed, to 
hâve averted the collision. The Pennst/lvania, lU Wall. 125; S. C. 
13 Fed. Eep. 914; The Excelsior, Id. 203. 

Each vessel, therefore, must be held in fault. A référence maybe 
taken to compute the damages to each, and judgment entered for half 
the excess in favor of the greater sufferer. The A'orth Star, 106 
U. S. 17; [S. C. 1 Sup. et. Eep. 41.] 

In the proceediug of the owners of the schooner to Hmit their lia- 
bility, they may take the usual order. 
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United States v. Geo. E. Whitb. 

Samb V. Wm. p. Wiiite. 

Samb V. John P. White. 

Samb v. Tuttle and others. 

(Circuit Court, D. California. July 30, 1883.) 

1. JuniSDicTio>r — Fraud. 

The United States courts hâve jurisdiction to vacate a patent to lands, in a 
proper case, on the ground of fraud. 

2. FliAUD IN PnOCURING PATENT. 

Tlie frauds for which courts will set aside a patent, granted oy tue United 
States in tlie regular course of proceedings in llic land-office, are traiids extriiisic 
or collatéral to tlie malter tried and determined, upon whicli the patent issued, 
and not fraud coiisisting of perjury la the matler on which the détermination 
was made. 

3. Pekjury and False Tkstimont. 

Perjury and false teslimony in the procecding, by means of which a patent 
Is secured by fraud, is not fraud exlrinsic or collatéral to the matler tried and 
determined in the land-offlce, within the meaning of the ruie, and a patent 
will not be set aside on that ground alone. 

4. Pe.MURY — lN.TnRY. 

AVhere no pecuniary injnry to the United States is shown hy the bill, ami it 
does not appear that there is any other right m the land against the govern- 
ment, '.vhether a court of equity should set aside a patent obtained on false 
testimony, if otherwise proper, quatre. 

5. Return of Pukciiase Monkt. 

Wliere the United States tiles a bill to set aside a patent, on the ground that 
it was obtained upon false testimony, it should at least oll'er to relurn the pur- 
chase money paid \sy the patentée for the land. 

6. Equity. 

When the United States cornes into a court of equity asking equity like a 
private person, it should do equity. 

. SaîIE— FORFEITUIÏE. 

Courts of equit}' never enforoe penalties or forfeitures. 
8. Forfeitures. 

If the Uniterl Slatea désires to enforce the penalties and forfeitures imposed 
Dv section 22(J2 of the Kevised Statutes, for obtaining a patent to land upon 
fal-;e alHdavits, it must do so by a proper procecding at iaw, wliere the party 
churged wiU be entit.ed to a tnal of the charge by a jury. 

ïn Equity. 

A. P. Van Diizcr, îo: tlie United States. 

L. D. Latiiiicr and Barclay Henlexj, for défendants. 

Sawyer, J. The first of thèse cases, U. S. v. Geo. E. White, is a 
bill in equity to vacate a United States patent, issued to the défend- 
ant on tlie ground tiiat it was obtained upon f.ilse and fraudulent 
affidavits and proofs, made under the pre-emption laws. It is al- 
leged that on May 6, 1876, the défendant filed a declaratory state- 
ment under the pre-emption la\YS upon a qiiarter section of land 
\-A7,ïio.7—3>' 
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situate in Humboldt county, described in the bill, and an affidavit 
stating that he had settled upon the land on November 5, 1873, and 
resided thereon ever since ; that he had cultivated a portion as a gar- 
den, built a feuce around about an acre, and built a house 9 by 12; 
that the improvements were of the value of $100; and that he was 
jt the owner of 320 acres of land elsewhere. It is further alleged 
that he paid the sum of $200, and thereupon, and upon the making 
of said proofs, a certificate of purchase, in due form, was issued to 
said défendant; and afterwards, in pursuance of said certificate of 
purchase, a patent was issued on December 13, 1876. It is further 
alleged, upon information and belief, that said affidavits and proofs 
■were false; that défendant did not make the settlement as stated; did 
not réside upon said lands; and that he did own 320 acres of land 
elsewhere. And on the grounds of thèse false représentations and 
proofs the complainants ask that the patent be vacated and canceled, 
and that the money paid be adjudged forfeited to the United States. 
There are numerous cases wherein the suprême court of the United 
States has said, in gênerai terms, that a patent migbt be vacated for 
fraud on a bill of equity filed by the United States ; as Moore v. Roh- 
bins, 96 U. S. 533; Shepley v. Cowan, 91 U. S. 330, and numerous 
others too familiar to require citation. There can, therefore, be no 
question as to the jurisdiction of the court to entertain such a bill 
where a proper case is presented. But it was never determined what 
kind of fraud, or in what form perpetrated, would furnish a proper 
case for the relief sought in tins case, till the cases of U. S. v. Flint 
and U. S. v. Throckinurton, in thia court, 4 Sawy. 51-53, affirmed in 
U. S. V. Throckmorton, 98 U. S. 68. Thèse were cases wherein a pé- 
tition was filed under the act of 1851, before the board of land com- 
missioners, for confirmation of a Mexican grant, which had been 
contirmed. It was alleged in the bill that the grant presented was a 
fraud; that it had been fabricated in Mexico after the transfer of Cal- 
ifornia to the United States; that the fraud was concealed from the 
government ofiicers and the board of land commissioners; and that 
the confirmation was obtained upon false and perjured testimony. 
On thèse grounds it was sought to vacate the patent in the first case, 
and the confirmation in the second, and annul the titles. But the 
court decided that the confirmation could not be vacated, on the 
grouud that it was obtained wholly upon false and perjured testi- 
mony, or for the palpable frauds alleged. The court held (affi^ming 
the views expressed by the circuit court in 4 Sawy. 51-53) that the 
frauds for which the judgments of tribunals could be impeached, are 
"frauds extrinsic or collatéral to the matter tried by the first court," 
and do not extend "to a fraud in the matter on which the décision 
is rendered." Said the court, after citing and commenting on the 
autliorities : 

" \Ve think thèse décisions establisli tlie doctrine on wliicli we décide tlie 
présent case, n;iinely, tluiC tlie acts for wliicli a court of equity will on accouiit 
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of fratul set aside or annul a iiulgment or decree, botween the same parties, 
rendered by a court of compétent jurisdiction, hâve relation to frauds ex- 
trinsic or collatéral to the matter tried by the first court, and net to a fraud 
in the matter on which the decrte was rendered. 

" That the mischief ot retrying every case in which the judgment or decree 
rendered on false testimony, giveii by perjured witnes.se.-î, or on eontracts or 
documents whose genuineness or validity was in issue, and which are after- 
wards ascertained to be forged or fraudulent, would be greater, by reason of 
the endless nature of the strife, than any compensation arising from doing 
justice in individual cases." 98 U. S. G8. 

The same rnle was adoptcd in Varice v. Burhank, which also Vv^ent 
np from this circuit, and the principle applied to the décision on a 
question of résidence and of fraud decided by the United States land- 
ofSce, where one private party sought to control, for his own use, the 
title granted to another, upon alleged frauds practiced while obtain- 
ing the patent. Said the court, by the chief justice : 

*'The appropriate officers of the land dopartment hâve been constituted a 
spécial tribunal to décide sucli questions, and their décisions are final to the 
same extent that those of other judicial or qua>ii Judicial Iribunals are. 

"It lias also been settled that the fraud in respect to which relief will be 
granted in this class of cases must be such as lias been practiced on the un- 
successful party, and prevented liiui from exhibiting his case tully to tlie 
departrnent, so that it niay properly be said tliere has never been a décision 
in a real conte«t about the sul)ject-niatter of inquiry. False testimony or 
forged documents even are not enough, if the disputed matter has actually 
been presented to or considered by the appropriate tribunal. U. S. \.Throck- 
morton, 98 U. S. Gl ; Marquez v. Frisbie, supra. ïhe décision of the proper 
officers of the départaient is in the nature of a judicial détermination of the 
matter in dispute. 

"The operative allégation in this bill is of false testimony only. * * * 
>ro fraud is charged on the register and receiver, or on the heirs of Perkins 
in respect to the lieeping back of évidence." Vauce v. Burhanl:, 101 U. S. 
519. 

Thus the décisions of the land-office on applications for patents 
were put upon the same footing as judgments and décisions of courts 
and other tribunals Hke the board of land commissioners. The only 
dilïerence betweon this case and the others is, that in the first, the 
United States, and, in the other, the complainant, actuallj' appeared — 
the United States not appearing — and were heard, while in this, the 
United States did not formally appear as a contestant. But the prin- 
ciple is the same, only the mode of proceeding being différent. In 
the Flint and Throckmorton Cases, the claimant, under his grant, the 
treaty with Mexico, and the statutcs of the United States, petitioned 
the board for a confirmation of his grant. In this, the purchaser, 
under and in conformity to the statutes, applied to the land-office for 
leave to purchase, as did the party in Vancc v. Burhank, and the 
land-oÊSce, répresenting the United States, in due form heard the 
proofs and determined the question of the right to purchase. In 
Vance t. Burhank the complainant intervened in fact, as he had a 
right to do under the law, and contested the right of his opponent. 
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But the United States was not a party in any sensé other than as 
a party in this case. So, in the présent case, anybody elaiming an 
adverse interest had a right to intervene, but nobody seems to hâve 
done so. The proceeding was in the nature of a proceeding in rem, 
of Vi'hich everybody takes notice. The heariug was regularly had, 
and decided in favor of the applicant, W'hite; and the only fraud, if 
any there wzs, was "in thematter on which the décision was ren- 
dered," and not "extrinsic or collatéral to the matter tried" and de- 
termined in the land-office. The action of the land-office is judieial 
in its nature. Sinelting Co. v. Kcmp, 104 U. S. 040. I can perceive 
no good reason why the principle should not apply to this case as 
well as to the others, and especially to the case of Vance v. Buvhank. 
That is the logical residt of the principle established by the décis- 
ions cited, and I think the principle Sound, and, upon the whole, safe. 
Again, it is a principle that, with référence to private parties, a court 
of equity will not grant relief against a fraud, unless it appears that 
some damage or injury has been sustained by reason of the fraud; 
for "courts of equity do not, any more than courts of law, sit for the 
purpose of enforcing moral obligations or correeting unconscientious 
acts which are followed by no loss or damages." 1 Story, Eq. Jur. 
203. And when the United States enters the court as a litigant, 
" * * * it stands upon the same footing with private individuals." 
U. S. V. Throckmorton, 4 Sawy. 43. 

It does not appear that the United States has been pccuniarily 
injured by the alleged fraud. No injury or damage is alleged, or in 
any way shown. The land was for sale to any duly-autborized pre- 
emptioner, at $1.25 per acre. Défendant paid the full amount of 
the purehase money, and it went into the United States treasury. 
The government got ail that it would hâve obtained from any otlier 
party. It does not appear that anybody else had any rights, or 
wanted to purehase, or that the United States was under any obliga- 
tion to patent the land to any other person. There is no possible 
pecuniary injury to complainant. The most that can be said is that 
a principle of public policy was violated, and thereby a moral wrong 
resulted by reason of the légal disqualification, under the pre-emp- 
tion act, of défendant to purehase. But the wrong was only mahim 
prolnbitum, not malmn jnr se, It is by no means clear that the de- 
murrer ought not to be sustained on this ground, but it is unnecessary 
to so décide now, for, in my judgment, it is not a case to be taken ont 
of the rule established in the cases cited of Throckmorton and Vance. 
In view of the noterions liberality in favor of purchasers, not to sAy 
looseness, with which the pre-emption laws hâve, ever since their 
adoption, been administered ail over tue western states, to relax the 
rules referred to in the authorities cited, especially where no actual 
pecuniary damage or injury has resulted either to the government or 
private parties, and "retry every case in which" the action of the 
land-office, as well as "judgments or decrees rendered on false testi- 
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rnônj' given by perjured witnesses, or on contracts or documenta 
whose genuineness or validity was in issue, and which are afterwards 
asoertained to be forged or fraudulent," would open a Pandora's box 
of evils "far greater than any compensation arising from doing justice 
in individual cases." It would open the door to any party stimulated 
by malice, or other unworthy motive, wlio could, upon ex parte and 
false statements, obtain the ear of the attorney gênerai to promoto 
suits in the name of the United States, to the great vexation of hon- 
est, as well as dishonest, pre-emptors, and to the great détriment of 
the publie peace and prosperity. 

Again, the claim is stale. Althcugh statutes of limitation do not 
run against the government, yet the staleness of the claim may 
be taken into considération in determining the question whether a 
court of equity should interfère and grant relief where the United 
States, as well as a natural person, is a complainant. When the 
United States cornes into a court of equity as a suitor, it is subject to 
the défenses peculiar to that court. U. S. v. Ticlicnor, 8 Sawy. lofj; 
[S. C. 12 Fed. Ebp. 449;] U. S. v. Flmt, 4 Sawy. 58-9; Bndgcr /. 
Bad/jer, 2 Wall. 94 ; Stearns v. Page, 7 Hot7. 8'29. Under the state 
law tliis suit, if between private parties alone, would be barred within 
three years. Manrdng v. San Jacinto Tin Co. 7 Sawy. 430 ; [S. C. 9 
Fed. Rep. 735.] Six years elapsed between the issue of the f)atent 
and the iiliug of the bill, and no averment is made to show that the 
fraud was not discovered, or by the exercise of ordinary diligence in 
the land-office might not bave beon discovered, immediately aftor its 
consnmmation. 

The money received is retained, and no tender appears to hnve 
been made, nor is any otïer to refund the money made in the bill. 
The United States, like an individual, when it comes into court and 
demands equity, must do equity, or at least ofïer to do equity. It 
bas received the full value of the land in money — the same amount 
that it would hâve received bad the land been sold and patented to 
an admittedly qualified purcliaser. It cannot keep the money, and, 
in a court of equity, demand and receive a return of the land. 

To meet this point, and as a basis for a decree for forfeiture of the 
money as a part of the relief demanded in the bill, the United States 
attorney relies on section 22G2, Eev. St., which provides that "if any 
person taking such oath swears falsely in the premises, lie shall 
forfeit the money which be may bave paid for such land, anJ ail 
rigiit and title to the same." This is highh' pénal, and the on\y 
remedy, or rather punishment, other than an indictment for perjury, 
that appears to be provided by law for the wroug sought to be re- 
dressed. But tlie United States bas come into the wrong forum to 
enforce this penalty. "It is a universal rule in equity never to en- 
force either a penalty or forfeituï^." 2 Story, Eq. Jur. §§ 1319, 
1494, 1509. So a bill of disaovery will not lie» in a case which in- 
Tolves a penalty or forfeiture. id. As an answer on oath is not 



566 FEDERAL REPÛRTEK. 

waived, this bill is, in that particular, a bill of discovery, and demur- 
rable on that ground also. If the United States desires to enforce 
the penalties — the forfeiture of the money paid and the land pat- 
ented — provided for in section 2263, Kev. St., cited, it must proceed 
in some apiDropriate mode at law, where the défendant will be entitled 
to a trial by a jury of the question as to giving false testimony. 

In my judgment the demurrer should be sustained and the bill 
dismissed; and it is so ordered. 



Tayloe and others v. Charter Oak Life Ins. Co. 
(Circuit Court, V. lowa. January, 1882.) 

1. Bill of Review — Time of Filing. 

A bill of review for errors apparent upon tlie face of the record will not 
lie after the tirae withia which a writ of error could be brought. 

2. Same — Injukotion Iîefdsed. 

Where it is not made to appear that coraplainant was prejudiced by a siip- 
plemental decree, relief b^^ injunction cannot be grauted because of matters 
contained iu such decree. 

3. Bame — Paiïties Bound by Record. 

The parties to a suit iii equitj- are bound by matters of record, and cannot be 
heard to complain tliat they were not advised of the contents of a decree passed 
in sucli suit, in time to appeal therefrom or take other steps to hâve such de- 
cree set aside or reversed. 

In Equity. 

Colc é Cole, for complain ants. 

Kourse d Kauffman, for respondents. 

McCrary, J. So far as the original decree is concerned, this is a 
bill of review, brought for tbe purpose of reversing or modifying said 
decree, by reason of errors appearing upon the face thereof. ïhese 
errors are stated in the bill to be — 

(1) In this, that interest was calculated upon the several bonds sued on at 
the rate of 10 per cent, per annum, wheroas, under the laws of lowa, said 
comphiinaiits Avere not entitled to any interest thereon, because of the tact 
that tbere was usury erabraced in the said several bonds. (2) In that by the 
laws of lowa the said Taylor and wife were entitled to bave said real est«te 
sold, subject to tiieir right to redeem the samo at any time within one year 
after the sale, and said decree did not reserve this right, whereby they were 
greatly prejudiced. - , . , 

It is insisted by the défense that this bill of review, considered as 
a bill to modify or annul the original decree, is filed too late. This 
position is manifestly well taken. A bill of review is in the nature 
of a writ of error, and its object is to procure an examination or al- 
tération or reversai of the decree made upon a former bill which bas 
been signed and enrolled. Story, Eq. PI. § 403. "A bill of_ review 
for errors apparent upon the face of the record will not lie after 
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the time within which.a writ of error could be broaght; for conîts ot 
equity govern tbemselves in this particular by the analogy of the 
common law in regard to writs of error." Story, Eq. PJ. § 410; 
Thomas y. Harvïes Heirs, 10 Wheat. 146; Ricker y. Powell, 100 U. 
S. 109; Pacific lî. Co. v. Missouri Pacific Ihj. Co. 2 McCrary, 228. 

■ It is apparent from thèse authorities that the original decvee of 
l'oreclosure cannot be attacked in this proceeding. It must stand as 
final. It did not provide for rédemption, but it was not void on that 
account. It may hâve been erroneous, and the error might hâve been 
corrected, either upon appeal -n'ithin two years or by the filing of a 
bill of review withm the same time. 

As neither was done within the time reqr,ired it stands now as a 
iinal adjudication. Such being the case, can the complainants hâve an 
mjunction by reason of anything which appears upon the face of the 
supplemental decree? 

Clearly not, beeause their complaint rests entirely upon the alléga- 
tion that the proper provision was not made bj' the supplemental de- 
cree for the rédemption of the property sold under the original decree. 
Inasmuch as at the time that they filed their bill of review their right 
of rédemption had been absolutely lost, unless it be derived from the 
supplemental consent decree, it is clear that they were not injuriously 
alïeoted by that decree. Whatever provision it contained upon the 
subjcet of rédemption was in the interest and for the benefit and ad- 
vantage of the présent complainants. If their prayer should now 
be granted and the supplemental decree, so far as the provisions 
therein contained respecting rédemption, were abrogated, it would 
leave them concluded by the original decree and altogether deprived 
of the right of rédemption. So far as the provisions contained in the 
bill charging fraud are concerned, they aîl relate to the action of Bar- 
croft, as the attorney of complainants, in consenting to the supple- 
mental decree, and especially to the provisions in relation to rédemp- 
tion. As thèse provisions are ail in the interest of complainants, 
they cannot be held to bave been fraudulent as to them. Besides, I 
ara sitisfied that the évidence does not show any intent on the part 
of Barcroft to defraud, nor does it show to my satisfaction that he 
acted without authority. If it were necessary to décide that question, 
L should hold that Barcroft acted in good faith and with the knowl- 
edge and consent at least of complainant J. C. Taylor, who, it may 
liave been reasouably assumed, represented his wife's interest as well 
as his own. 

The charge of fraud, therefore, must be eliminated from the case; 
and this being done, the bill, considered as a bill of review to modify 
or reverse both the original and supplemental decrees, stands merely 
as a bill of review upon the errors apparent upon the face of the rec- 
ord; and, so considered, it is fiied too lato to reach even the supple- 
mental decree, which was rendered Xovcmber 1, 1878, while the 
présent bill of review was filed in May, ISSl, after the period for an 
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appeal from eitlier the original or supplemental decree had expired. 
If, however, it be conceded that the charge of fraud is established as 
to the supplemental decree, and that the arrangement therein speci- 
fied with respect to rédemption was unauthorized and void, as I hâve 
already said, this would leave the original decree ordering a sale of 
the premises without rédemption in fuU force to fix and détermine 
the rights of the parties. When the billof review was filed, both the 
original and supplemental decrees had by lapse of time become final 
and conclusive, unless attacked for fraud, and as to the original de- 
cree, no attempt bas been made to charge fraud. It is said that 
Taylor and wife were not advised as to the terms of the supplemental 
decree respecting rédemption until after the year had expired. If 
this were proved (I do not think that it is) it would not avail them, 
for they were bound to know what was done and spread upon record 
in a case to which they were parties. Piitnam v. Day, 22 Wall. 60. 

Whether the complainants hâve anj' cause of action against the 
respondent on account of a misappropriation of the proceeds of the 
crops grown upon the place during the year given for rédemption, need 
not now be considered. It is enough for the présent that I hold that 
the complainants hâve not shown themselves entitled to an injunc- 
tion. In reaching this conclusion, I bave not considered the ques- 
tion whether it was necessary for the complainants to obtain the leave 
of the court to file this bill of review, nor whether it was necessary 
that they should hâve performed the decree before being heard. See 
Rickcr v. Powell, 100 U. S. 107, 108, and cases cited. 

Motion for injunction denied. 



Spare v. Home Mut. Ixs. Co. 
{Circuit Court, D. Oregon. August 13, 1883. 

1. Lr.ITTATION CrON lîIGHT TO SUE ON POLTCT OP InSCIîANCE. 

A policy of insnranoe against fire. issued by the défendant, provided that a 
loss thereunder should be payable (!0 days after proof thereof; and that a suit 
for the recovery of any claim under the policy should be brought within 12 
months after the loss occurred. Ueli, that the 12 months did not commence 
to run until the loss was due and payable — the expiration of the 60 days 
after the proof of the same. 

2. ASSIGSMEÎSI OF POT.ICY AFTER A FlRE. 

A clause in a pohcj' proviainj^ that the snme s^.aî! be void if a?signcfl after a 
fire, is 1 Iciï^il, and si. ci assij'nment is vaKd, and cavries ■with it the righl to 
ma nt:iiii a suit to correct a mistak'j therein. 

3. MiSTAKE IN Policy — ConitECTioN op, in Equitt. 

The owncrs of a warchouse, being indelitcd to the plainliff, agrecd to insure 
the same against tire for his bcnefit, and accordins;]y agreed with the défend- 
ant forsucîi insurant e in their names, witli loss payable lo the plaintilï, but iiy 
m.stake the plaintitf's narae was writlen in tlie policy as the assured and uwncr 
of the propcrty. A loss occurred within the perioa of the risk, and after proof 
of loss b_v theowners, and adjustment by the défendant, the former assigned 
the policy and their rights thereunder lo lîie plamtilî. Ueld, on deiuurrer, that 
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the eqnify of the case was with. the plaintifl, and he was entUTpd to hâve tlie 
contract reformed according to the true understanding aud purpose of llie par- 
ties thereto. 

Suit in Equity to Eeform a Policy of Insurance. 

George H. Williams and IV. Scott Beebe, for plaintilï. 

Cyrus A. Dolph, for défendant. 

Deady, J. This suit is brought by a citizen of Oregon agaînst a 
corporation formed under the laws of California, to rei'orm a policy of 
msurance, and recover an alleged loss thereunder as reformed. 

It appears from the bill that on July 26, 1881, Aaron and Ben 
Lurch were doing business as Lurch Bros., at Cottage Grove, Oregon, 
and were the owners of a -warehouse there of not less than $1,0U0 in 
value, and that at and before said date they were indebted to the 
plaintiff in a sum exceeding $1,000, and to secure him in the pay- 
ment of the same it was agreed that they should insure the ware- 
house against loss by fire for the sum of §900 in their own names, 
for his benefit, and that, in pursuance of said agroement, it waa 
agreed between Lurch Bros, and the défendant that the latter would 
insure said property accordingly; that on July 26, 1881, the défend- 
ant delivered to said Lurch Bros, its policy of Insurance on said ware- 
house against loss by fire for the period of one year, in the sum of 
§900, — describing it as "his one-story frame warehouse occupied by 
the assured for the storage of grain only," — but that in the exécution 
of the policy the plaintilï's name was by mistake inserted therein as 
the assured, instead of that of Lurch Bros., and the provision that 
the loss, if any, should be payable to the plaintiff was omitted there- 
from; that on February 14, 1882, said warehouse was totally de- 
stroyed by fire, and on March 24th, tkereaf ter, Lurch Bros, furnished 
the défendant with the proof of loss, and the same was duly adjusted 
by it at §900; and that the plaintiff was not aware of the mistake in 
the policy until after the loss, and Lurch Bros, hâve since assigned 
the same, together with ail their rights thereunder, to the plaintiff. 

The défendant demurs to the bill, and for cause thereof allèges (1) 
that the suit is not brought within the 12 months limited therefor by 
the policy; (2) that the policy was void from its inception; (3) that 
the policy became void by the assignment thereof to the plaintiff 
contrary to its terms; (4) that the plaintiff is not the real party in 
interest; and (5) that the plaintiff is not entitled to any relief against 
the défendant. 

The policy is annexed to the bill, and to nnderstand the particular 
grounds of the demurrer some of its voluminous clauses must be 
stated; as, for instance: The assured shall give immédiate notice 
and proof of any loss. Such loss is to be paid in 60 days after 
due notice and proof of the same. If the policy is assigned before 
or after a fire the same shall be void. "That no suit for the recovery 
of any claim by virtue of this policy shall be sustained unless com- 
menced within 12 months next after the ioss shall hâve oocurred; 
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and sliould any such suit be commenced after thè aforesaid 12 
months, the lapse of time shall be taken as conclusive évidence 
against the validity of such claim." 

The bill in this case was filed on April 28, and the subpœna 
thereon was issued and served on May 1, 1883. By rule of this 
court a party filing a bill must cause proper process to issue thereon, 
and endeavor to bave the same served -within 90 days from such 
filing, or it may be dismissed for -want of prosecution on the motion 
of any défendant who bas not voluntarily appeared thereto. Under 
this rule this suit was commenced when the bill was filed; and, for 
aught that bas been shown, such was the effect of filing the bill with- 
out the rule. However, the bill was not filed nntil 14 months and 14 
days after the fire occurred. 

On the authority of adjudged cases (Davidson v. Phœnix Ins. Co. 
4 Sawy. 594; Riddlesharger v. Hartford Ins. Co. 7 Wall. 389; May, 
Ins. § 478) it is admitted by counsel for the plaintifi tbat this clause 
in the policy, limiting the time within which a suit may be com- 
menced thereon against the défendant, is valid; but they contend 
that it must be read in connection with that other clause which pro- 
vides that a loss does not become payable until 60 days after the 
proof of that fact is made; and that, taken together, the reasonable 
construction of tbem is that the right to sue on the policy being post- 
poned until the loss is payable, — namely, 60 days after proof tbereof, 
— the 12 months' limitation upon such right does not commence to 
run until that time. This construction is supported by the decided 
weigbt of authority, and in my judgment is correct on principle. 
Mayor, etc., v. Hamilton Fire Ins. Co. 39 N. Y. 45; Hayv. Star Fire 
Ins. Co. 77 N. Y. 241; Barher y. Fire é Marine Ins. Co., etc., 16 W. 
Va. 658, (S. G. 37 Amer. Eep. 800;) Chandler v. St. Paul F. é M. 
Ins. Co. 21 Minn. 85; Steen v. Niagara Fire Ins. Co. 89 N. Y. 315, 
(S. G. 42 Amer. Eep. 297;) May, Ins. § 479. 

The language of this policy is that of the défendant, and any am- 
biguity in its terms must be resolved against it. Taken literally.the 
clause limiting the time within which the défendant may be sued does 
provide that a suit on the policy must be commenced within 12 months 
after the loss bas occurred; but the policy also provides that the loss 
is not payable until 60 days after proof of the fact, and even then 
the défendant may give notice of its intention not to pay, but to re- 
pair or replace. A stipulation that a suit may or must be brought 
wiibin 12 months from a certain time, implies that the party bas the 
whole 12 months for that purpose — that he may commence a suit on 
the first day of such period. But if it cannot be commenced until 
two months of the time bas expired, then, in reality, only ten months 
are given in which to sue. Under this policy the period within which 
a suit may be brought ought to begin at the time when, by its terms, 
it can be commenced — when the loss is established, and the claim 
therefor is due and payable. 
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In Steen v. Niagara Pire Ins. Co., supra, 299, the policy contained 
two similar conditions, and the court, in construing them, said : 

"We tliinl^ the intention of tlio dcfend.ant was to give tlic insiircd a full 
period of twelve montIi.s, within any part of wliicli lie miglit coninionce his 
action ; and liaving, by postponemont of tlie timc of payniont, scciired itsclf 
from suit, It did not intend to embrace tliat period within the tenu after the 
expiration of which it could not be sued. In other words, the parties cannot 
bo prcsumed to havc susponded the remedy and provided for the running of 
the period of limitation dnring the same time. Indeed, the aetnal case is 
stronger. îvot only was the remedy postponed, but the liability even did not 
exist at the time of the tire, nor until it was flxed and ascertained according 
to the provisions of the policy. Having thus niade the doing of certain 
things, and a fixod lapso of time thereaftcr, conditions précèdent to the briug- 
ing of an action, the parties must be dcenied to hâve contracted in référence 
to a time when the insured, except for that contract, might be in a condition 
to bring an action. Under any other construction, the two conditions are In- 
consistent with each other." 

The objection that the policy is void, is based upon the fact disclosed 
in the bill that the assured, as the policy is written, has no interest 
in the property insured. But this is alleged to be the resuit of a 
mistake, by which the property was insured in the name of the plain- 
tiff instead of that of the owners for his benefit, which mistake this 
suit is brought to correct. Neither has the policy become void by 
the assignment to the plaintiff. The stipulation that the policy shall 
be void if assigned before a fire, without the consent of the défendant, 
is valid. While the risk is active or pending, the contract is personal, 
and the policy cannot be assigned without the consent of the insurer. 
But the stipulation that the policy shall be void if so assigned after the 
fire, stands on a différent footing. When the proof of loss was made, 
and the liability of the défendant under the policy fixed, the relation 
between the parties was changed from insurer and insured to that of 
debtor and creditor, and the delectiis personœ of the contract was no 
longer material. Thereforc this second stipulation is nuU and void, 
because it is intended to prevent the assignment of a chose in action 
contrary to the policy of the law. Wood, Fire Ins. §§ 94, 337, 
340, 342, and cases there cited. 

By the assignment of this policy to the plaintiff he certainly be- 
came the real party in interest therein, as it then stood, and is enti- 
tled, as such assignée, to recover from the défendant whatever sum 
was then due thereon from it to his assignors. If the assignment 
also carries with it the right to hâve the policy reformed in equity, as 
I think it does, (Story, Eq. Jur. § 165,) the plaintiff is also the real 
party in interest, in that aspect of the case, he being the person for 
whose benefit the insurance was eftected. 

The alleged mistake in this case appears to be a proper one for the 
interférence of a court of equity. The objection that the plaintift' is 
asking the court to make a new contract between the two parties 
might be urged against any application of this nature. To reform a 
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contract, or correct a mistake in one, is to change the language of it 
in some material particular concerning the subject-matter or parties 
thereto. When reformed, as comparée! with the contract contained 
in the imperfect or erroneous writing, it may be said to be a new one, 
but in fact it is the true and only contract between the parties. 

The défendant has had the benefit of the premium paid on this risk 
by thèse parties; but by reason of the plaintiff being erroneously 
named ni the policy as the assured, instead of the owners thereof, it 
is not Hable, as the pohcy stands, to pay the loss incurred and in- 
sured against to any one. Upon the transaction, as stated in the bill, 
there is a strong implication that there was a mistake in this par- 
ticular. Spare, who is merely a créditer of the owners, does not ap- 
pear to hâve had an insurable interest in the property, and therefore 
any insurance in his name was nugatory. Spare v. Home M. Ins. 
Co. 8 Sawy. 618; [S. C. 15 Fed. Rep. 707.] Lurch Bros, were the 
owners of the property, and they wished to insure it for the benefit 
of Spare, their créditer. As this could only be done by insuring it 
in their own names for his benefit, it is not unreasonable to suppose 
that such was the understanding or agreement. Either this must 
hâve been the case, or the parties, more intent upon the end to be ac- 
complished than the choice of proper means, carelessly or ignorantly 
efl^ected the insurance in the name of Spare, rather than their own. 
But the bill allèges that the agreement was to insure in the name of 
the owners for the benefit of the créditer, and that the mistake oc- 
curred in the writing of the policy; and this the demurrer admits to 
be the truth. See Brugger v. State Invest. Ins. Co. 5 Sawy. 304. 

Putting aside the technical points made in the argument for the 
défendant, the equities of this case, as stated in the bill, are ail with 
the plaintiff. An insurance on this property was duly effected for 
his benefit, and whether the mistake in the name of the assured was 
made in the application for the insurance, or in reducing the under- 
standing of the parties to writing in the policy, is.'in justice and right, 
of no material conséquence to the défendant. 

The demurrer is overruled. 



United States v. Fieldixg and others. 
(Circuit Court, D. Missouri. Jlarch, 1882.) 

1. Internal-Revexue Stamps — Commissio?;s ox Sales — Rev. St. § 3425. 

Commissions to purchasers of internal-revenue stamps, under Rev. St. § 
3425, must be paid in cash, -whether the stamps purchased are paid for in 
cash, or the purchaser obtains a crédit of CO days, and gives bond as provid- 
ed by such section. 

2. Same — Paymext in Stamps. 

The praetice of the internai revenue department of paying such commis- 
sions in stamps instead of money, is not authorized by the ftatute. 
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At Law. 

William H. Bliss, Dist. Atty., for the United States. 

Noble é Orrick and James T. Allen, for défendants. 

McCraey, J. This is a suit upon a bond executed to the plaintifï 
bj' défendant Mansfield as principal, and the other défendants as 
sureties, under the provisions of section 3425 of the Revised Statutes 
of the United States, which is as follows : 

"ïhe commissioiier of internai revenue is authoiized to sell and supply to 
collectors, deputy coUectors, postmasters, stationers, or any other persons, at 
his discrétion, adliesive stamps, or stamped paper, as herein provided for, in 
amounts of not less than flfty dollars, upon the payment, at the time of de- 
livery, of the amount of duties said siamps or stauiped paper, so sold or sup- 
plied, represent, and may allow, upon the aggregate amount of such stiiinps, 
the sum of not exceeding five per centum as coiumission to such purchasers; 
but the cost of any paper sliall be paid by thepurchaser of such stamped paper. 
ïhe proprietor of articles named in Schedule A, who furnishes his own dieor 
design for stamps to be used especially for his own proprietary articles, sliall 
be allowed the following commissions: On amounts purchased at one time of 
not less tlian tifty dollars nor more than tive hundred dollars, flve per centum ; 
and on amounts over tive hundred dollars, ten per centum on the whole amount 
liurchased: provided, that the coramissioner may, from time to time, deliver 
to any manufacturer of friction or other matches, cigar-lights, or wax-tapers, 
a suitable quantity of adhesive or otlier stamps, such as may be prescribed for 
use in such cases, without prepayment therefor, on a crédit not exceeding sixty 
days, requiring, in advauce, such security as he may judge necessary to secure 
payment tlierefor to the treasurer of tlie United States, witliin the time pre- 
scribed for such payment. And upon ail bonds or other securities taken by said 
comniissioner, under the provisions of this chapter, suits may be maintained by 
said treasurer in the circuit or district court of the United States, in the sev- 
enil districts wliere any of the persons giving said bonds or other securities 
réside or may be found, in any appropriate form of action." 

Défendant Mansfield, under the firm name of F. Mansfield & Co., 
■was engaged in the manufacture of matches, and under the section 
above named the commissioner of internai revenue was authorized 
to furnish to him a suitable quantity of adhesive stamps, on a crédit 
cf not more than 60 days, upon taking bond and security for the pay- 
ment therefor within the time prescribed. It was for this purpose 
that the bond sued on -was executed. The case of the government is 
set out fully in a second amended pétition, to which the défendant 
Alansfield answers in substance as foUows: 

Firsl. He admits the exécution of the bond sued on. Seco7id. Ile avers that 
défendant furnished his own die and design for stamps to be used especially 
for his own matches, and was therefore entitled to 10 per cent, as com- 
missions upon ail purchases over 8500. Third. That he purchased stamps 
m amounts at each time of over $500, in ail to the amount of 8713,955, on a 
crédit of 60 days upon each order; and that he was entitled as commissions 
thereon to the sum of 871.395.50. Fourth. That he has received as such com- 
mirsions only the sum 863,805, and that he has paid on account of such pur- 
cliases the sum in ail of 8633,050. Fifth. Défendant admits that there isdue 
tlie plaintif!, on settlement, the sum of 89,509.50, which he has tendered to 
piaintilï and now offers to pay. 
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To this answer tlie plaintiff demurs. The controlling questions 
are — First, whether the statuto contemplâtes payaient of commissions 
in cash ; second, whether aiiy commissions are to be allowed where a 
crédit of 60 days is given and bond taken under the statute above 
named. The section above quoted undoubtedly contemplâtes the pay- 
ment of commissions to purchasers of stamps in cash. It plainiy 
provides that the proprietor whofurnishes his own die or design shall 
be allowed commissions, on amounts over $500, of 10 per centum on 
ihe whole amount purchased. It seems that the practice of the do- 
IDartment has been to send to the purchaser his commissions in 
stamps, counting sucli stamps as cash. That is to say, upon an or- 
der for stamps to the amount of §500, the commissioner of internai 
revenue would send to the purchaser who furnished his own die or de- 
sign $550 in stamps, thus assuming to pay $50 of commissions with 
$50 in stamps. But this is not anthorized by the statute. 

There is no provision for paying commissions in anything besides 
money. Power to allow and pay commissions means power to ailow 
and pay the same in cash; that is, in the same which the government 
receives upon the sale. No doubt it is compétent for the commis- 
sioner, with the assent of the purchaser, to make any arrangement 
which amounts in substance and légal efîect to a sale according to 
the statute. It is not neoessary that the purchasers of the stamps 
should actually pay over their face value tothe commissioner andre- 
ceive back the commissions in cash; but, unless a purchaser waives 
his right to it, he is entitled to that v.'hich is équivalent to 10 cents in 
cash iipon each doUar's worth oî stamps purchased. Nor can it be 
said, as contended by tlie district attorney, that the extra amount of 
stamps sent as commissions should be regarded as an additional and 
separate purchase of that amount, upon which only 5 per cent, com- 
mission could be allowed. In each instance tliere was but one single 
transaction. And if the commissioner saw fit to send upon au order 
for $1,000 worth of stamps $1,100 in stamps, and the défendant chose 
to accept them without objection, this amouuted to one purchase of 
$1,100 in stamps by the défendant. 

We are also of the opinion that commissions are to be allowed 
whether the purchaser pays cash or gives a bond and obtains 60 days' 
time. The bond is in lieu of présent payment. It is provided for in 
a proviso whieh was evidently not intended to affect, in any way, tiie 
provision previously made with the respect to commissions. There 
is no reason, founded either in justice or public policj', for holding that 
the purchaser who avails himself of the privilège of giving bond should 
be deprived of his commissions ; and there is certainlj- nothing in the 
terms of the statute that requires such a construction. Such being 
the true meaning of the act, we hold in the présent case that thelia- 
bility of the défendant MansSeld as principal in the bond sued on is 
to be ascertained by charging him with ail the stamps purchased by 
him from the government, including such as were sent to him in es.- 
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cess of the amount ordered by him, and deducting from the total thus 
ascertained 10 per centum commissions allowed by law. It follows, 
if the answer is true, that the sum tendered by Mansfield is the sum 
due, and for which the United States is entitled to judgment. If, 
therefore, the district attorney stands upon the demurrer to the answer 
to the second amended pétition, there will be judgment accordingly 
against the défendant Mansfield. 

We do not at présent pass upon the défense of the sureties on the 
bond, as it may not be necessary to do so. If the plaintifï accepts 
the sum tendered and the défendant Mansfield pays it at once, no 
question as to the rights of the sureties can arise. If this is not done, 
the court will, upon being so advised, consider and détermine the 
questions raised on behalf of the sureties. 



Osgood's Adm'ks V. Aett. 

{Circuit Court, JSr. V. Illinois. 1883.) 

1. Negotiablb Papeu — Transfer without Indossemest. 

By the rules of the Liw-merchant, the pureliaser of negotiahle paper, pa3'a- 
ble to ordcr, uniess it be indorsed bj' the paj-ee, takes subject to any delense 
which the payer bas against the paj'ee. lie becoraes, in sucli case, only the 
équitable owncr of the debt or claim evidenced by tlie security. 

2. BaME—IsDOI! SEMENT ON SeCUKITY. 

As a gênerai ruie the légal tit'e to negotiable paper, payable to order, passes 
only by the payee's indorsement on the security itself, or on a pièce of paper 
so attached to the original instrument as, in etïect, to become a part of it, or 
incorporated into it. 

3. SaME — ASSIGNMENT r.T WoRDS IN SePARATE INSTRUMENT. 

Words of assignment and transfer, contained in a separate instrument, exe- 
cuted for a wholly différent and distinct purpose, are not équivalent to au in- 
dorsement, within the seUled rules of the law-merchant. 

4. S.\ME— Subséquent Indoksement — Notice of Défense. 

A subséquent indorsement made after notice of the payor's défense, al- 
though the paper was purchased without notice of défense, will not relate 
back to the time of purohase, so as to eut olï the equities of the payer against 
the payée. 

At Law. 

W. H. Sjcift, for plaintiffs. 

Ed-sall, Haidey ti Edsall, for défendant. 

Harlan, Justice. On the fourteenth day of May, 1856, the de- 
fendant, Artt, executed and delivered to the Èacine & Mississippi Eail- 
road Company bis note, whereby, for value received, lie promised to 
pay to that company or order, at the expiration of five years from May 
10, 1S56, the sum of $2,500, together with interest at the rate of 10 
per cent, per annum, payable annuallj' on the tentli day of May of 
each year, — principal and interest payable at the office of the com- 
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pany in the city of Eacine, Wisconsin. At the same time, Artt, to 
3eeure the payment of the note, executed to the company his mort- 
gage upon certain real estate in CarroU county, in tins state. Sub- 
Bequently, the company made its bond, under date of June 10, 1856, 
acknowledging its indebtedness to and promising to pay Charles Os- 
good, or bearer, $2,500 on tho tenth of May, 1861, at its office in 
the city of New York, together with interest from and after the tenth 
day of May, at the rate of 10 per cent, per annnm, payable semi-an- 
nually on each tenth day of ÎSÏovember and May, upon the présenta- 
tion and surrender of the interest coupons at the said office. ïhat 
bond contained thèse clauses : 

" To the payment whereof the said company hereby bind themselves firmly 
by thèse prese"nts; and, for the better security of such payments being made 
to Uie liolder tliereof, the said compariy Imxe assigned and tran^ferred, and by 
theae présents do assign and ti-anx/ei; to the said holder of this bond a certain 
note for the sum et 82,500, executed byKobei't Artt, of Carroll county, togetlier 
with a mortgage given collatéral to and for the purpose of securing the pay- 
ment of the same, dated on the fourteenth day of May. 1856, payable in flve 
years from the tenth day of jSIay, 1856, with interest at'the rate of 10 per cent, 
per annum, which said note and mortgage are hereto appended, and are trans- 
férable in connection with thls bond, and not otherwise, to any parties or pur- 
chasers whomsoevep. And the said company do liereby nnthorize and empower 
the holder of this bond at any time, in case said company shall fail to jierform 
any of the foregoing stipulations by neglecting to pay either principal or in- 
terest on this bond when the same shall beconie due, to proceed and foreclose 
the said mortgage, or take such other légal remedy on said note and mortgage 
against said mortgagor, or against tliis company on this présent bond, or on 
buth.as shall seem proper and expédient to said holder hereof." 

Some time in the summer of 1857 the railroad company sold the 
bond, delivering therewith the note and mortgages to plaintiffs' intes- 
tate, — the bond, note, and mortgage being attaehed firmly together 
with ej'olets in the order in which they are named, the bond on the 
top, next the note, and then the mortgage. The bond, note, and 
mortgage each bears the number 1,964 written thereon in ink. At 
the time of such purchase and delivery Osgood had no notice of anj' 
défense to the note, nor of any of the matters alleged in defendant's 
third plea. That plea states facts which are conceded to show a good 
défense as between Artt and the railroad company, viz., an entire 
failure of considération, and also fraud, upon the part of the com- 
pany, in procuring the exécution of the note and mortgage. The 
note, bond, and mortgage, after their delivery to deceased, remained 
attaehed in the manner just stated. Upon the back of the note are 
the words "Eacine & Mississippi Eailroad Comjîany, by H. S. Durand, 
Président," which is theindorsement of the railroad company, placed 
thereon by its authority. It had not, however, been placed there 
when Osgood purehased and received the note, bond, and mortgage, 
but was made at some date subséquent to June, 1859. Before the 
indorsement was, in fact, made on the note, but after the purchase 
by Osgood, he had notice as well of the fraud practiced by the rail-. 
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road on Artt, as of the f allure of considération in the note, as set out 
in the defendant's third plea. 

Thèse facts hâve been specially found by a jury, and the sole ques- 
tion for détermination is whether, upon this finding, the plaintiffs are 
entitled to judgment. The only issue of fact made on the third plea 
is whether Osgood, prier to the indorsement of the note, had notice of 
the alleged fraud andfailure of considération. 

1. It is a settled doctrine of the law-merchant that the honafide 
purchaser for value di negotiable paper, payable to order, if it be in- 
dorsed by the payée, takes the légal title unaffected by any equities 
■which the payer may bave as against the payée. 

2. But it is equally well settled that the purchaser, if the paper be 
delivered to him without indorsement, takes, by the law-merchant, 
only the rights which the payée has, and tlierefore takes subject to 
any défense the payer may rightfully assert as against the payée. 
The purchaser in such case becomes only the équitable owner of the 
claim or debt evideuced by the negotiable security, and, in the ab- 
sence of défense by the payer, may deraand and receive the amount 
due, and, if not paid, sue for its recovery, in the name of the payée, 
or in his own name, when so authorized by the local law. > 

3. As a gênerai rule the légal title to negotiable paper, payable to 
order, passes, according to the law-merchant, only by the paj'ee's in- 
dorsement on the security itself. The only established exception to 
this rule is where the indorsement is made on a pièce of paper, so 
attached to the original instrument as, in effect, to become part 
thereof, or be incorporated into it. This addition is ealled, in the ad- 
judged cases and elementary treatises, an allonge. That device had 
its origin in cases where the back of the instrument had been cov- 
ered with indorsements, or writing, leaving no roorb. for further in- 
dorsements thereon. But, perhaps, an indorsement upon a pièce of 
paper, attached in the manner indicated, would now be deemed suifi- 
cient to pass the légal title, although there may bave been, in fact, 
room for it on the original instrument. - 

4. But neither the gênerai doctrines of commercial law, nor any 
established exception thereto, make words of mère assignment and 
transfer of such paper — contained in a separate instrument, executed 
for a wholly différent and distinct purpose — équivalent to an indorse- 
ment within the rule, which admits the payer to urge, as against the 
holder of an unindorsed negotiable security, payable to order. any 
valid défense which he has against the original paj'ee. 

5. The transfer of the note in suit, by words of assignment in the 
body of the railroad company's bond, did not, in the judgment of the 
court, amount to an indorsement of the note, although the bond, note, 
and mortgage were orginally fastened together by eyelets. The facts 
set out in the third plea, and sustained by the spécial finding, consti- 
tute, therefore, a complète défense to the action, unless, as contended 

Y.17,no.7— 37 
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by plaintiffs, tbo subséquent indorsemeut, in form, by the railroad 
Company, after Osgood was informed of Artt's défense, bas relation 
back to the time when the former, without notice of such défense, 
purshased the note for value then paid. If, at the time of Osgood's 
purchase, it had been agreed that the company should indorse the 
note, but the indorsement was omitted by accident or mistake or 
fraud upon the part of the company, a différent question would bave 
been presented. In such case, the company might, perhaps, bave 
been compelled to make an indorsement which would hâve been 
deemed effectuai as of the time when, according to the intention of 
the parties, it should hâve been made. But no such case is pre- 
sented by the spécial finding. It is entirely consistent with the 
facts found that the indorsement by the company was an after- 
thought, induced by notice of Artt's défense, and was not witbin the 
contemplation or contract of the parties when Osgood purchased tha 
bond. Moreover, and as a circumstance significant of an intention 
to restrict, in some degree, the assignability of the note and mort- 
gage, it is expressly stipulated, in the company's bond, that they are 
transférable in connection with the bond, and not otherwise. 

I am of opinion that the facts which came to Osgood's knowledge 
prior to the indorsement, and which, in substance, constitute the dé- 
fense set out in the third plea, furnished notice that the company had, 
by reason of fraud and failure of considemtion, lost its right to de- 
mand payment of the note from Artt. By the indorsement, after such 
notice, Osgood could not acquire any greater rights than the company 
possessed. He did not become the holder of the note by indorsement, 
as required by the law-merchant, until after he had notice that the 
company could not rightfully pass the légal title, so as to defeat Artt's 
défense. 

While the adjudged cases are not in harmony upon some of thèse 
propositions, the conclusions indicated are, in the opinion of the court, 
consistent with sound reason, and are sustained by the great weight of 
authority.^ v^ - 

The facts specially found do not authorize a judgment for the plain- 
tiffs. 

iChief Ju=;tice ]\lAHsnALL, in Ilopkirk v. Pa^/', 2 Brook. 41 ; Stnrges' 'irjns v. Vef. 
JSfat. Bcmk, 49 111. 231 ; Melench/ v. Keen, S9 111. 404 ; Ila.ikel! v. Broicii, 6.5 111, 37 : 
Lancastcr Xat. Bank v. Taylor, 100 Jlass. 24; Bm-on v. Colien, 12 Smedes & M. 
522 ; Grand Gulf B.ink v. Wuod, Id. 4S2 ; Clark v. WkUak^r, 50 N. H. 474 ; Haskell 
.Miichell, 53 Jle. 46S ; ^ 
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united states v. barnhart. ^ ' ^ 

United States v. Barnhart. 
(Circuit Court, D. Oregon. August 24, 1S83.) 

1. Bond op Indian Agest — Condition cf. 

B. was appointée! agent lor tlie Indians in Washington territor}-, and as such 
gave a bond conditioned to laithfuUy account for ail money and propert}' that 
might come info liis hands, and was thereupon assigned to duty on tlie Uma- 
tilla réservation, in Oregon, wliere lie acted as agent to tlie Indians settled 
thereon, iinder the treaty of June 9, 1S55, (12 St. 945,) some of wlium liad pre- 
vionsly resided in 'Wasliington territory. Ildd, (1) tlie condition of tlie bond 
did not include or apply to money or property not reeeived b_y tlie obliger as 
agent of tlie ^ndians in Washington territory ; and (2) that he was not liable on 
said bond for money reeeived l)y liim wliile he was acting as agent to tlie In- 
dians on the Umatilla re^ervation. 

?. JIOTION IX AHKEST OP JUDGMENT. 

In the considération of a motion in arrest of judgmeiil the court cannot look 
be>ond the record, and tlierefore will not take notice ot a sli|-.u,atiuii made 
during the trial, adniittiug the existence of certain tacts in the case. 
3. .Motion fou Xew Tkiai,. 

A motion fora new trial, on the ground that the verdict is contrary to évi- 
dence, Avill not be allowed wliere the amount in controversy is trillmg; but 
wlien tlie verdict is probably the rcsult of au erroneous ruling or direction of 
the ,iudge, the motion will be allowed. however small the amount. 

At Law. Action on officiai bond. 

James F. IVatson, for tho United States. 

Scncca Smith, for défendant. 

Deady, J. Tliis action was commenced on July 20, 18S1, to rc- 
cover from the défendant the sum of $115.75 for money reeeived bj- 
him as Indian agent between November 19, 18(51, and September 
30, 1865, and not duly accounted for. It appears from the comphiint 
that the défendant vs'as appointed "agent for the Indians in Wash- 
ington territory," aud as such gave a bond, with sureties, in the pénal 
sum of §10,000, conditioned as follows: "Now, if the said Barnhart 
sball and doth at ail times henceforth, and during bis holding and 
remaining in said office, carefully discharge the duties thcreof, and 
faithfuUy expend ail public moneys and lionestly account for the same, 
and for ail public propertj' which shall or may come into his hands 
Avithout frand or delay, then the above obligation to be void, other- 
"wise to remain in full force and virtue;" and that, as such agent, he 
reeeived from the plaintifif, under said bond, between the dates afore- 
said, a large sum of money, of which he failed to account for 3115.75, 
aecordiug to the condition thereof. The action is brought upon this 
bond against the défendant alone for this sum, with interest since 
September 30, 1865. The answer of the défendant is in efïect a dé- 
niai that he ever reeeived anj' monej' from the plaintiff as "agent for 
the Indians in "Washington territory" under said bond, or failed to 
account for the same. The cause was tried with a jury, who, on De- 
cember 13, 1882, gave a verdict for the plaintifif for the sum of 
$10:75. The défendant moved in arrest of judgment, and for a new 
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trial, which motions were arguedand submitted on August 17, 1883. 

On the trial the plaintiff oËFered in évidence a stipulation bj' which 
the défendant admitted that the money in question was received by 
him while on the Umatilla réservation, and while aeting as agent 
thereof, and not otherwise; and also the treasury statement of dif- 
férences, as to money furnished and received by him while so 
aeting thereon, to which the défendant objected as immaterial and 
irrelevant, because it appeared therefrom that said- money was not 
received by him as "agent for the Indians in Washington territory," 
nor under his bond as such agent. The court overruled the objection 
pro forma, and admitted the évidence. This bond was taken under 
section 7 of the act of July 31, 1854, (10 St. 333,) by which the 
agents for the Indian tribes in the territory of Washington were re- 
quired to give bond "in such penalties, and with such conditions and 
such security, as the président or secretary of the interior may re- 
quire." 

Whatever may be the gênerai liability of the défendant to the 
United States for tins money, as for money had and received by him 
toits use, he is not liable therefor on this bond, as the maker thereof, 
to account for any money or property not received by him as "agent 
for the Indians in Washington territory." It is true, lie was required 
to give bond with such "conditions" as the président or secretary of 
the interior might require. And the bond actually given does contain 
the condition that the défendant will account for aU public money 
and propeity that may come into his hands. But this gênerai lan- 
guage must be construed with référence to the subject-matter, — the 
purpose and object of the bond, — which was to secure the faithful per- 
formance of the obligor's duty as "agent for the Indians in Wash- 
ington territory," and nothing more. Nor will the power given to the 
président and secretary to require a bond from an agent with "con- 
ditions," be construed to authorize them to exact or impose conditions 
not relative to the duties and obligations of the office; as, for instance, 
that the agent would not be interested in the trade or business be- 
yond the limits of the réservation. 

Admitting this conclusion, counsel for the United States contends 
that the défendant, while aeting as agent on the Umatilla réservation, 
was aeting as agent for the Indians in Washington territory, within 
the obligation of his bond. The statutes applicable to the subject, 
and then in force, are the following : 

By section 4 of the act of June 5, 1850, (9 St. 437; section 2052, 
Eev. St.,) the président was authorized "to appoint one or more Indiaii 
agents, not exceeding three," each of whom should perform the duties 
of agent to such tribe of Indians in Oregon as the superinteudent 
might direct. By the act of March 2, 1853, (10 St. 172,) the terri- 
tory of Washington was organized out of the northern part of Oregon; 
and hy the act of July 31, 1854, (10 St. 332; section 2052, Eev. St.,) 
the président was authorized to appoint "such number of Indian 
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agents, not exceecliiig tliree, as he may deem expédient for the Indiana 
in the territory of Washington." 

By the treatyof June 9, 1855, (12 St. 945,} which was ratified by 
tbe senate on March 8, 1859, the Walla Walla, Cayuse, and Uma- 
tilla tribes and bands of Indians then occupying lands partly in 
Washington and partly in Oregon territory, ceded the country 
claimed by them colleotively to the United States, with a réservation 
of a certain portion thereof on the Umatilla river, in Oregon, and 
since Isnown as the Umatilla réservation, wiiicli was by the treaty set 
apart for the exclusive use of such Indians, who thereby agreed to 
remove to and settle upon the same within one year after the ratifi- 
cation of the treaty. 

It is understood that thèse Tndian tribes liad removed to this rés- 
ervation, and an agency had been established thereon, before the 
appointment of the défendant as agent. Some of them, as the Walla 
Wallas and a portion of tiie Cayuses, liad lived in Washington terri- 
tory before that time, but thereafter they lived upon the réservation 
established for them in Oregon, and were in fact no ^onger "Indians 
m Washington territory." And if the défendant could be consid- 
ered as having received anj^ portion of tliis money, while acting as 
agent at the Umatilla réservation, as agent of the Indians in Wash- 
ington territory, because some of the Indians then settled on said 
réservation once lived in said territory, before he could be held liable 
on his bond for not aecounting for the same, it •n'ould be necessary 
to show what portion of it was so received, of which there is no évi- 
dence. 

I The défendant was appointed and gave bond as agent for the In- 
dians in Washington territory, but for some reason was assigned to 
duty upon a réservation in Oregon. The irregularity probably arose 
in this wayj Including the Umatilla réservation, there were then 
four réservations in Oregon — the other three being the Warm Springs, 
the Siletz, and the Grand Eound. But the law of 1850 only per- 
mitted the appointment of three agents for the Indians in Oregon ; 
and instead of asking congress to increase the number, the depart- 
ment seems to hâve managed to get around the difficulty by appoint- 
ing a fourth one as agent for the Indians in Washington, where I 
believe there were then only two, and assigning him to duty in Ore- 
gon, at a réservation where a portion of the Indians had once lived 
in Washington. 

But as I read the statute of 1854, authorizing the appointment of 
not exceeding three agents for the Indians in Washington, such agent, 
when appointed, is a local oiScer, as much as the marshal and dis- 
trict attorney of the territory, and cannot be required or authorized 
to aoi as agent for Indians not settled or résident therein. 

But the motion in arrest of judgment must be denied. Upon this 
motion the court cannot look beyond the record. Carter v. Bcnnett, 
15 How. 356. Upon the face of this record — the pleadings — it does 
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not appear that this money was received by the plaintiff while act- 
ing as agent of the Indians in Oregon. The admission madc to that 
effect on the trial is no part of the record. The complaint allèges 
that the défendant received the money while acting as "agent for the 
Indians in Washington," and the answer dénies it. The verdict is 
for the plaintiff, and there is nothing on the record to prevent a ver- 
dict being given accordingly, 

The motion for a new trial is allo^^ed. Notwithstanding the small 
amount of the verdict, the case does not corne within the rule, de min- 
imis non curât lex. This maxim seems to be coniined to cases when 
the matter in controversy is trifling, and the motion is made on the 
gronnd that the verdict is against the évidence. Macroiv v. HiiU, 1 
Burr. 11 ; Burton v. Thompson, 2 Burr. 664. But -where the verdict 
is probably the resuit of an erroneous ruling or direction of the judge, 
a new trial will be granted, however small the amount in question. 
Broom, Leg. Max. 142, and cases there cited. New, but for the 
ruling of the court, admitting the plaintifï's proof of deficiency, as 
contained in the "statement of différences" from the treasury depart- 
ment, after the admission that the money was received by the de- 
fendant while acting as agent at the Umatilla réservation, in Oregon, 
the verdict must hâve been for the défendant. I stated at the time 
that the objection was probably well taken, but it was better for ail 
concerned that the opinion of the jury be had upon the facts first, 
and then, if necessary, the défendant could raise the question again 
on a motion for a new trial. 

The motion for a new trial is allowed, with the costs, to abide the 
event of the action. 



"Washbuenb v. Pi^'tsch and others. 
(Circuit Court, S. D. A'eic York. June 6, 1883.) 

1. Agexcy — Promise of Compexsatiox— Moral Obligation. 

AVhere the owner of property is induced to believo tliat anotlier, who has 
been trying to sell such property on spéculation for his own benetit alone, ^Yas 
clearly acting as his agent in the matter, and that he is under a moral obliga- 
tion to corapensate liim for his trouble, promises to do so, such promise is 
without color of considération and void. 

2. I:^;sT^!^cTIOî; to Fisd for Defenda^-t. 

Where, if the case had l)een left to the jury and a verdict had been found for 
the plaintiff, it would bave been the duty ot the court to set it aside as cou- 
trary to the évidence, it was correct to insU'uct them to iind for the défendant. 

At Law. 

Armstrong d- Briggs, for plaintiffs. 
Salomon (£■ Dulon, for défendants. 

Wallace, J. The correspondence between Schoenrock and Pichon 
shows conclusivelv that when the interviews between the fonner and 
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the défendants took place at Berlin, the défendants were under no 
légal or moral obligations to Schoenrock to compensate him for his 
services regarding the sale of their patents. He had been trying to 
make a profit as a speculator out of their property by selling the 
patents to a syndicate, and found failnre at hand unless he could in- 
duce the défendants to recognize him as their agent. He induced 
the détendants to believe that his efforts had been prompted by the 
assurance of their agent at London, Mr. Pichon, that he should re- 
ceive a commission for his services, and that, acting upon thèse assur- 
ances, he had interested the New York syndicate in the purehase of 
the patents. In the interviews at Berlin the défendants, according 
to his testimony, promised to allow him a commission in case the 
syndicate should buy the patents. This promise was made upon a 
misconception of the relations Schoenrock sustained to them in the 
transaction. The letter of the défendants to Mr. Blanchard, of June 
3, 1879, is consistent with this theory. If he had really been acting 
for them the question would be presented whether their promise in 
récognition of his services could not be enforced, notwithstanding he 
had no légal claim against them for commissions at the time. But 
as he had been acting for himself instead, their promise, made upon 
the assumption that they were under a moral or équitable obligation 
to him, was without color of considération. 

If the case had been left to the jury and a verdict had been found 
for the plaintiff, it would hâve been the duty of the court to set it 
aside as contrary to the évidence. It was, therefore, correct to in- 
struct them to find for the défendant. 

The motion for a netv trial is denied. 



IMelenthin V. Keith. 

(Circuit Court, D. Minnesota. June Term, 1SS3.) 

EjECT>fE?IT — TiTLE OF PlAISTIFF — LaXD CoNTlîACT. 

A party who lias paid part of the purcliase money for land, and lias made a 
contract with the owner that he may go into possession and cultivate the laud 
and biiild ila-icon, and receive a deed therefor when the balance of the pui- 
chase money is paid, has sufïlcient title to maintain an action of éjectaient. 

Miller, Justice. This is in the nature of an action of ej'ectment, 
brought to the United States circuit from the state court, by removal. 
The défendant makes a motion for judgment on the face of the pa- 
pers, on the ground that the plaintiS's title is not a légal title, be- 
ing simply a paper, or document, wbich the raiiroad company, who 
had the légal title, executed to him. The strict légal title — the full 
title — did not inure to the party who purehased the land of the raii- 
road; and couusel for défendant relies upon the gênerai uroDosition 
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that an action of ejectment cannot be maintained by a party where 
the légal title is in somrfibody else. That gênerai proposition is stated 
by him too strongly. The légal title may be snbdivided into several 
estâtes, There may"be a légal title whieh is a f ee-simple ; there may 
be a légal title which is an estate in remainder ; there may be a légal 
title which is a lease, the leasehold interest being in the lessee, and 
the title of the fee in the lessor. Any of thèse is sufficient, if the 
party ont of possession, to maintain an action of ejectment. The 
proposition is still stronger in most of thèse western states, where the 
langimge of the statute is that any party ont of possession of real es- 
tate may bring an action to recover. But, conceding that in the 
United States courts a party can only recover on a légal title, as 
contradistingnished from an équitable title, I think that counsel for 
défendant in tins case has not considered the fact that the plaintifï 
in this case, while he has a légal right of présent possession, will hâve 
an équitable right to obtain the title from the railroad company when 
the money is ail paid up. He has the légal right to the possession 
of that property if the vendor can give such a légal right, because the 
vendor lias abont $200 of the purchase money, and has ag»eed that 
the plaintiff shall go into possession, — take possession of, cultivate,, 
and build, I think, is the language; something to that effect, — which 
necessarily implies a right of possession. - - 

Now, taking the title of the railroad company, and the right which 
it has conferred on its vendee to possession, there is in this plaintiff 
a strict légal right of possession in this property, which does not dé- 
pend upon any équitable proceedings whatever. If the défendant 
has a better right to the possession, he can show it; but as the pa- 
pers stand I am of opinion that the contract between the railroad 
company (which in this motion is conceded to bave a légal title) with 
the plaintiff in this case, which gives him the right of possession of 
the property, is a légal contract, and conferred the légal right of pos- 
session. 

The motion in this case is, therefore, overruled. 



PlTTSBURGH BeSSEMER StEEL LÎAIL Co. V. HiNCKLEY. 

{Circuit Court, J\". V. Illinois. 1SS3.) 

1. CoxTUACT TO Sem^ akd Delt\'eiî Steei^ Rails — BnEAcn. 

As, construing the contract, the breach of which is allen;ed in this case, in tho 
licht of the paroi testimony, it appearstliat the giving of directions by défend- 
ant, as to how the steel rails which plaintiff was to deliver to him should be 
drilled, was a condition précèdent to be performed by him before plaintiff 
could proceed with the proper executioii of its contract, the neglect and 
final refusai of défendant to give such directions was of itself a breach of the 
contract, whicli excused plaintiff from the actual manufacture of the rails, and 
an actual tender of them to défendant, and for such breach of contract it ii 
entitled to damages. 
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2. Same— Mbasurk of Damages — Profit. ,'_'" ''.'; 

The rule in awarding damages in sncli a case for a hreach of contract îs to' 
make tlie plaintiiî as nearly wliole as lie can be made In money damages ; or, in> 
otlier words, to leave liim as nearly as possible as well off as he would hâve been 
if défendant had performed his contract; andhe is entitled to recover the âchial 
profit that he would hâve made liad the contract heen performed. .'>■■''':> 

At Law. ,,, ' ,,, i^. ' 

Jewett, Norton é Larned, for plaintiff. ,,•,,,', > ' 

Geo. W. Catherin, for défendant. . ...i.-'i ,i. , 

Blodgett, J. Tliis is an action to recover damages fôriïfë'al-' 
leged breach by défendant of a contract made betw^ftfen Himsèlf and 
the plaintiff on the eighteenth day of February, 188'2, wtièVéljy jjlairi- 
tiff Bold to défendant 6,000 gross tons of first quality steél,',r<îils, to 
weigh .52 pounds to the yard, for which défendant âgréôd tô'pay 
plaintiff at the rate of $58 per ton of 2,240 pounds, deliveréd fi-éetiti, 
board cars at Chicago, Illinois; 1,000 tons of which râils'werë'f^ ,ljë 
delivered in May, 1880, and the balance delivered at,thefaté ôf '3,^500; 
tons per month, after July 1, 1882. By the terms of 'the/coijtyâct,' 
the rails were to be drilled as directed by the défendant' .','/,' ' '', 
It appears from the proof in the case that the plàiiiti,fï,iiôtîfied tlie 
défendant in the forepart of the month of Apnl U;'at/it' woùld^ hé 
ready to commence rolling, the week ending May' 5th; tlie- l,ÔÔ0tbris' 
of rails which were to be delivered in May, and rèqnested hirn to fëi'- 
ward drilling directions at once. This the defendaiit neglè'cted'to do, 
but requested the plaintiff to delay rolling the rails for the'May dë- 
livery. Plaintiff did so delay to roU and déliverVàny rails jii Mïiy,' 
but during the month of May again urged 'the défendant it> fiirnish 
drilling directions, in order that it might coiiamëhcë thë'|)érfbrm'aiice 
of its contract; and from time to time, during the rnbhths of May, 
June, and July, défendant was repeatedly, requested tb'fûmif'h' dftU- 
ing directions, and repeatedly requested to take sàid railâ,' but' de- 
clined to do so, and finally, in the latter part of thé inbhth faf'July,' 
défendant absolutely ref used to give drilling directions for tlie niariu- 
facture of said rails, and notified the plaintiffs that he cbuld jribt ahd 
would not accept and pay for theni.' The proôf also slibwS t'h'at im- 
mediately after the making of the contract betweeh the plaïUtiff 'and 
défendant the plaintiff purchased the materialbut of wliich.tb man- 
ufacture the rails called for by the contract, and was, àt ail times 
up to the time of the absolute refiisalof the défendant to accept said 
rails, ready and able to manufacture said rails and deliver thé same 
according to the terms of the contract. . ' ' ' ' . . , '' 
The contract, taken in connection with the paroi te'stimbny in fhe 
case, satisfies me that the drilling directions — that is,. the directions 
where and how to drill the holes near the ends of the rail bywiiiêh 
the fish-plates or splice-bars are bolted to the rails^was an impor- 
tant item in the manufacture of the rails, and that if the plaintiff had 
made the rails and drilled them without the directions of the défend- 
ant, he could legally hâve refused to accept them on that ground, as 
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it appears from the proof that drilling is now considered a part of 
ihe iiianufacture of the rails ; that a steel rail is usually drilled by 
the manufacturer; and that the purchaser gives directions as to how 
it shall be done. 

Head, therefore, in the light of the paroi proof ofïered by the de- 
fendant at the trial, I think the giving of drilling directions by the 
défendant was a condition précèdent to be performed by the défend- 
ant before plaintitî could proceed with the proper exécution of its 
contract, and that the neglect and final refusai of the défendant to 
give drilling directions was, of itself, a breach of the contract on the 
part of the défendant which excused the plaintifï from the actual man- 
ufacture of the rails and the actual tender of them to the défendant. 
I think the testimony in the case fully justifies the conclusion that 
defendant's neglect and refusai to furnish drilling directions was for 
the mère purpose of delay, and that from early in the month of May 
défendant did not intend to fulfiU this contract. Not only had there 
been a large décline in the pries of steel rails upon the market, but 
the défendant had failed to make satisfactory financial arrangements 
to enable him to pay for the rails. For a time, therefore, he asked 
and obtained from the plaintifï a delay and postponement of the time 
of delivery; but, finally, when pressed by plaintifï to give the direc- 
tions for drilling and to take the rails, he frankly told the agents of 
plaintiff that he could not pay for the rails, and ■vvould not receive 
them. This statement by défendant, that he -would not perform the 
contract by accepting and paying for the rails, was also a breach of 
the contract by défendant, and entitled plaintiff to damages. 

The only question in the case, therefore, as it seema to me,is -what 
damage the plaintiff has sustained by reason of defendant's breach 
of this contract. 

The rule in a-warding damages in cases of this character for a 
breach of contract is to make the plaintiff as nearly whoie as he 
can be made in money damages; or, in other words, as nearly as 
possible leave him as well off as he would hâve been if the défend- 
ant had performed his contract. Hère was a manufacturing corpo- 
ration, -with expensive machinery and plant, and compelled, from 
the nature of its business, to invest large sums of money in iron 
ore, pig iron, spiegel, coke, and other material, and in labor, for the 
purpose of performing this contract. The proof shows that the plain- 
tifï, on making this contract in good faith, purchased the material 
necessary to fulfill it. The proof as to the cost of thèse rails to 
j)lainti2 rests on the testimony of two -n-ituesses, — H. P. Smith, the 
manager of plaintiH's niill, and Richard C. Hanna, secretary of 
the North Chicago Eolling Mill Company. Mr. Smith states that 
the cost of manufacturing the rails in question, at plaintifï's mill 
in Pittsburgh, vras $45. 12 per ton, and that the freight on them to 
Chicago, where they were to be delivered to plaintiff, was three dol- 
lars per ton, making the total cost of manufacturing and delivering 
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the rails to défendant, undei-'the terms of this contraet, $48.12 per 
ton ; while Mr. Hanna states that it cost his company $50 per ton 
to make such rails in Chicago, and that from information he had de- 
rived from his expérience in the business plaintiff could make the 
steel rails called for by this contract in its mill at Pittsburgh, and de- 
liver them in Chicago, at jnst about what it cost the North Chicago 
RoUing Mills Companj' to make them hère. Mr. Hanna has no 
interest in the event of this suit, is not connected with either party, 
and I conclude that his testimony as to the cost of thèse rails hère is 
the most reliable, and that it would, in tact, hâve cost tbe plaintiff 
$50 per ton to hâve made thèse rails and delivered them to the de- 
fendant, in accordance with tbe terms of this contract. The proof 
also shows that steel rails declined rapidly from about the time this 
contract was made, so that during the monthsof August and Septem- 
ber they were not worth as mucb by from $10 to $12 per ton as the 
contract called for. The proof, however, further shows that after the 
plaintiff was informed tbat défendant would not take and pay for the 
rails at the time called for by his contract, tbe plaintiff sold to a rail- 
road Company in Michigan 4,000 tonsof steel rails, which were man- 
ufactured out of the material provided for the fulfillment of this con- 
tract with the défendant, for which plaintiff received $54.60 per ton, 
delivered at a point on Lake Huron. Thèse were 35-pound rails, and it 
cost the plaintiff $49 per ton, as the proof shows, to manufacture them, 
and $4 per ton to transport them, leaving a profit of $1.G0 per tonto 
plaintiff, and this profit should be deducted from the différence be- 
tween the contract price with the défendant and the cost of making 
the rails under the defendant's contract; that is to say, the différ- 
ence between the cost of the rails in Chicago to the plaintiff and the 
contract price is eight dollars per ton, which on the 6,000 would 
amount to $48,000. From this should be deducted the profit of 
$1.60 per ton on the 4,000 tons of rails sold in Michigan, amounting 
to $6,400, leaving $42,400 as the loss to which plaintiff has been sub- 
jected by this breachof defendant's contract; and it seems to me, in 
the light of well-settled authorities, that this should be and is the true 
measure of plaintiff's damages. 

In the case of the Pliiladelphia, W. d- B. R. Co. v. Howard, 13 
How. 307, where the opinion was delivered by Mr. Justice Curtis, it 
is said: 

" But it by no means follows that profits are not to be allowed, understund- 
ing as we must the tenu 'protits' in this instruction as meaning tlie gain 
which the plaintiff would hâve made if he had been permitted to complète his 
contract. Actual damages clearly include the direct andactual loss wliich the 
plaintiff sustained, propter rem ipsam non hnbitare. In case of a contract 
like this, that loss is, among other things, the dilïeience between the cost of 
doing the work and the price to be paid for it. This différence is the induce- 
ment and real considération whicU causes the contracter to enter into his con- 
tract. For that, he spends his time, exerts his skill, uses his capital, and as- 
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sûmes the risTo which attend the enterprise; and to deprive Iiîm of it -when 
the other party has broken the conlract and unlawfully put an end to the 
■work, would be unjust. There is no rule of law which requires us to inflict 
this injustice. Wherever protits are spoken of as not a subject-matter of dam- 
ages, it will be found that something contingent upon JEuture bai-gains or 
spéculations or states of the markets are referred to, and not the ditïerence 
between the agreed priée of something contracted for, and its ascertainable 
value or cost. We hold it to be a clear rule that the gains or profit, of 
which the contractor was deprived by the refusai of the company to allow 
him to proceed with and complète his work, was a proper subject of dam- 
ages." 

And the same rule is announced in the late -work of Sutherland, 
Dam. vol. 1, p. 117, where it is said: 

"Where a party has atterapted to perform labor from which a profit is to 
Bpring as a direct resuit of the work doneat the contract price, and he is pre- 
Vented from earning this profit by tiie refusai to act of another party, the loss 
of this profit is tlie dire(;t and natural resuit which the law will assume to be 
the breach of the contraot, and he is entitled to recover it, with proper dam- 
ages; and tliis he will be entitled to establish by showing how much loss 
than the contract price it will cost to do the work or perform the contract." 

And the conclusion just stated by Mr. Sutherland is supported by 
the citation of numerous récent cases. And in Masterton v. Mayor, 
etc., of the City of Brooklyn, 7 Hill, 61, the same rule was adopted. 
So, too, in U. S. v. Speed, 8 Wall. 77, the court said, by Mr. Justice 
Miller : 

"And \ve do not believe that any safer rule, or one nearer to that supported 
by the gênerai current of authority, can be found than that adopted by the 
court, to-wit: The différence between the cost of doiiig the work and what 
tlie claimant was to reçoive for it, making reasonable déduction for the loss 
of tinie eiignged, and for release from the care, trouble, risk, and responsibil- 
ity attending a fuU exécution of the conlract." 

The proof in this case abundantly shows that the plaintifï could 
not hâve manufactuved its material into rails and sold those rails 
upon the market without sustaining a greater loss than the différ- 
ence between the price called for by this contract and the cost of 
making the rails; in olher words, if the plaintiff had manufaetured 
the rails in pursuance of this contr&ct, and, on defendant's refusai 
to receive them, had put them upon the market and sold them at the 
current market price, the loss to the plaintiff would hâve been greater 
than the amount of damages 1 hâve arrived at by the rule adopted. 

There is, therefore, no allowance or déduction to be made in this 
case for a "release from the care, trouble, risk, and responsibility 
attending a full exécution of the contract," because the plaintiff was 
obliged to go upon the gênerai market to find a new customer for its 
goods, and sell them at a lower price than the différence between the 
costof manufacturing and the contract priée, insteadof receiving the 
profit which the contract with the défendant entitled it to. The 
risk, care, and trouble, therefore, devolved upon plaintiff by reason 
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of the breach of the contract, rather than any whicli would bave fol- 
lowed its performance. 

I must, therefore, find the issues for tbe plaintiiï, and assess the 
damages at §42,400. 



ScHREiBER and others, who sue as -well for the United States as 
themselves, v. Shaki'Less.^ 

(Viairict Court, E. D. Pcnnsylvania. April 17, 188S.) 

1. AbATEMENT Wi DeATH OP PABTY — PeNALTIES AKD FonFEITUIÎES — CorYIÎIGHT. 

An action for the penaltj' provided by act of congrcss (section 49G5, Kuv. St.) 
lor infringement of a copyright, abatcs by tlio death of the défendant. 

2. Fedehal .Jdi!tsdictio\ — State LEGr»i_,ATiON — Section 721, Hev. St. 

Section 721, Uev. St., providing that "the laws of the several states, exoept 
■wlicre the constitution or treaties of the United States otherwise require or 
provide, sliall be regarded as rules of décision in trials at coaimon law in tlie 
courts of ihe United States, in cases where they appl.v," refers to cases where 
the fédéral courts obtain junsdiction liy reason of the ciUzensJiip of parties, and 
lias no application to those cases in which the jurisdiction of the court arises 
ont of tlie cause of action, and conscquentljMnvol.es righls over whicli the state 
législature can exercise no authority, except in so far as the same may relate to 
the metliod of proceeding and practice. i 

llotion to Quash a Writ of scirefacias against tbe légal represent- ; 
atives of the défendant, ■who died after issue joined, but before trial. 

This was a qui tam action pursuant to section 49G5, Eev. St., 
brought by Francis Schreiber and others, suing as well for the 
United States as for themselves, against Charles L. Sharpless, to re- 
cover the statutory penalty for the copying, printing, publishing, sell- 
ing, and exposing for sale by the défendant of a photograph copy- 
righted by plaintiffs, and was for the same matter as the case of 
Schreiber v. Sharpless, 6 Fed. Rep. 175. After issue joined, but be- 
fore the trial, the attorney for défendant suggested the death of de- 
fendant, and plaintiffs issued a scirc facias against his eiecutors, 
whereupon this motion to quash was made. 

McKennax, C. J., was présent and concurred in the following 
opinion. 

H. P. Brown, Asst. Dist. Atty., and Ju^n K. Valentinc, Dist. Atty., 
for the United States. 

A. Sydney Biddle, for plaintiffs. 

E. Huiin, Jr., for défendants. 

Butler, J. Tbe défendant having died, tiie plaintiff issued a sc'ire 
facias to bring in his légal représentatives. A motion to quash this 
writ raises the question before us. By agreement of parties, the 
question was heard before the circuit as well as the district judge. 

iReported by Albert B. (juilbert, Esq., of tlie Philadelpliia bar. 
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That the cause of action terminafed with the defendant's death, 
unless saved by statutory provision, is clear. That no such provis- 
ion, in direct terms, is made by fédéral statute, is equally clear. An 
act of the state législature préserves personal actions generally against 
abatement by death of parties, and the provisions of this statute are 
invoked by the plaintifï in support of his writ. That they are inap- 
plicable, unless the fédéral législature bas providod otherwise, is also 
clear. Ib is urged, however, that such provision has been made; 
and in support of this position our attention was directed at the out- 
set to the aot of 1872 (section 91é of the Eevised Statutes) rela'ing 
to modes of proceeding and practice in civil causes, and to the pro- 
visions of the judiciary act of 17&9, (Eev. St. §§ 721, 955.) It is 
now conceded, however, that the act of 1872 falls short of the case, 
and reliance is placed exclusively on the sections referred to of the 
act of 1789. The iirst of thèse sections reads as follows: 

"Sec. 721. The laws of the sevenil states, except wliere the constitution or 
treaties of tlie United States otliei'wise require or provide, sliall be rescarded 
as rules of décision in trials atcoinmonlaw in the courts of tlie United titates, 
in cases where they apply." ^ .. . 

That this section does not sustain the plaintiff secms quite plain. 
The laws of the state are made "rules of décision" in the fédéral 
courts, in cases where they apply. That is to say, in cases where the 
fédéral courts obtain jurisdiction by reason of the ciii^cnsliip of parties, 
the statutes and customs of the state, which lawfullj' affect tlieir 
rights, shall be regarded as rules of décision in passiug upon such 
rights. The section can hâve no application to cases in which the 
jurisdiction of the court arises ont of the cause of action, and conse- 
queutly involves rights over which the state législature can exercise 
no authority, except, of course, in so far as the section may relate to 
the method of proceeding and practice, and, in this respect, it is vir- 
tually superseded by the clause before referred to, of the act of 1872. 
Nor does the remaining section, 955, afl'ord the plaintifï any better 
support. It reads as follows : — ^ 

" When eitlier of tire parties, wliether plaintiff, pelitioner, or défendant, in 
any suit in any court of the United States, dies belore final judgnient, the ex- 
ecutor or adiuinistrator of such deceased party niay, in case the cause of ac- 
tion survives by law, prosecute or défend such suit to final judgnient." 

This simply provides for bringing in the légal représentatives, 
where a party dies pending suit, in cases wherein the "cause of ac- 
tion survives by law." The purpose of the section is to give efïect in 
the fédéral court to state statutes, preserving causes of action cogni- 
zable in the state courts, and over which the state législature may 
lawfully exercise authority, — causes of action of which the fédéral 
courts obtain concurrent jurisdiction, bj^ reason of the citizeuship of 
parties. In the case before us the cause of action, founded upon a 
fédéral statute, is beyond the reach of state législation. The local 
law invoked has, therefore, no etifeet upon it ; is consequently inop- 
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plicable and not within the terms of the section, 955, above cited. 
Ail the cases invoked are consistent with this view. 

Our conclusion, tlierefore, is, that the right of action terminated 
■with the death of the défendant. ■ Were it held otherwise, for the 
reasons urged by counsel, there would be one rule of action in this 
respect governing suits by the United States for penalties for infrac- 
tions of its copyright laws in one state, and another in other states, 
dépendent upon local législation respecting the survival of action. 

Vide U. S. Y. liichardioii, 9 Fkd. Rep. 804; Sarony v. Burrow-Giles Lith. 
Co., infra. 



Sarony v. Boreow-Giles Lithographio Co. 

(Circuit Court, S. D. New York. April Terra, 1883.) 

1. CONSTITUTIOÎfAI.ITY OP StATCTK — WlIEX CoURT WILL DeCLAKE VoID. 

Thu court should hesitate long, and be couvinced bej'ond a rca^onable doubt, 
before prouounciiig an act of congress invalid. The argument should amount 
ahnost to a démonstration. If doubt exists, the act .should be sustained, — the 
presumption is in favor of its validity. 

2. OorïiiiGiiT— Kev. St. 5 4'."i52— Pjiotogi!Apiis aîid Négatives. 

The act of congress (Rev. St. ^ 4952) granting copyright protection to photo- 
graphs, and négatives thereof, is not so clearly unconstitutional as to authorize 
the court at nisi prias to déclare it invalid. 

3. Same — Inserting in Copyright, Name, axd Date. 

The object of inscribing upon copyright articles the Tvord "copyright," with 
the year when the copyright was taken ont, and the name of the party taking 
it out, (Laws 1874, c. 301,) is to givc; notice of the copyright to the public ; to 
prevent a person from being punished who ignorantly and iiinocently repro- 
duces the photograph without knoMlcdge of the protecting copyright. 

4. Same — Initial op Ciikisti.\n Name and Fule Surname. 

Inserting in sucli a notice the initial of the Christian name and the full sur- 
name is a suflicient comphauce with the law ; it does not violate the letter of 
the law,and accomplishes its object 

This was an action at law for the violation of the plaîntiff's copy- 
right of a photograph of Oscar Wilde, which the défendant had copied 
by the process knowu as chroiuo-lithography. It was admitted on 
the trial that the plaiutiff had taken ail the steps required by law to 
secure the copyright except to insert his Christian name in the no- 
tice, and there was no dispute as to the number of copies printed by 
the défendant, the value thereof, or the number on hand. The notice 
of copyright on the plaiutitî's photographs was as follows : "Co^jy- 
right, 1882, by N. Sarony." A jury was waived, and the case was 
argued upon questions of law only, which appear in the opinion. 

Guernsey Sackett and A. T. Gurlitz, for plaiutitî. 

Stine é Caïman and D. Caïman, for défendant. 

CoxE, J. This is an action to recover — pursuant to section 4965 
nf the Eevised Statutes — for the iofriugement of a copyright of a pho- 
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tograph. Two défenses are interposed : First, tliat the act secunng 
copyright protection to photographs is unconstitutional; second, that 
the plaintiff, in printing upon the photograph the initial letter of his 
Christian name, N., instead of the narae itself — Napoléon — has net 
given the notice required by the statiite. 

Article 1, § 8, of the constitution vests in congress tlie power to 
make laws "to promote the progress of science and useful arts by 
securing, for limited times, to authors and inventors, the exclusive 
right to their respective writings and discoveries." 

Upon the authority of this constitutional grant congress extended, 
or assumed to extend, copyright protection to "any citizen * * * 
who shall be the author, inventor, designer, or proprietor of any 
* * * photograph or négative thereof." (Section 4952, Eev. St.) 

The contention of the défendant, briefly stated, is this : That there 
■was no constitutional warrant for this act; that a photographer is 
not an author, and a photograph is not a writing. The court should 
hesitate long and be convinced beyond areasonable doubt before pro- 
nouncing the invalidity of an act of congress. The argument should 
amount almost to a démonstration. If doubt exists the act should 
be sustained. The presumption is in favor of its validity. This has 
long been the rule — a rule applicable to ail tribunals, and particularly 
to courts sitting at nisi priiis. Were it otherwise, endless complica- 
tions would resuit, and a law which, in one circuit, was declared un- 
constitutional and void, might, in another, be enforced as valid. 

The resuit of a careful considération of thelearned and exhaustive 
briefs submitted, and of such further research and examination as 
time has permitted, is that I do not feel that clear and unhesitating 
conviction which should possess the mind of the court in such cases. 
Many cogent reasons can be and hâve been urged in favor of the va- 
lidity of the statute. It is, however, sufficient forthe purposes of this 
case to say that in the judgment of the court the question is involved 
in doubt. This view is sustained bj- a récent décision of the judges 
of the eastern district of Pennsylvania, -where the précise question 
■was under considération. The case {Schrcibcr v. Tlwrnton) is not yet 
reported,' but the facts may be found in Schrcibcr v. Sharplcss, 6 Fed. 
Eep. 175, -n'here there was a controversy evidently growing out of 
the same transaction. 

Regavding the other défense, above stated, 1 hâve little doubt. 
The object of the statute was to give notice of the copyright to the 
public; to prevent a person from being punished who ignorantly and 
innocently reproduces the photograph without knowledge of the pro- 
tecting copyriglit. It would be too narrow a construction to say that 
the plaintilï, when he placed "N. Sarony" upon the eard, did not 
comply with the terms of the statute requiring "the name of the 
party" to be placed there. If the letter of the law is not violated, 

^Scepost, p. 603. 
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and its object aceomplished, it is enough, The strict technical rules 
of pleading in the criminal courts furnish but slight analogy for the 
guidance of the court in determining what interprétation shall be 
given to the statute. 

The English courts, construing an act very similar in terms, bave 
frequently upheld notices of copyright obnoxious to ail of the défend- 
ant 's criticisms. Although innumerable notices bave in this country 
been worded in the précise form adopted by the plaintifï, and many 
of thèse copyrights and notices bave been the subjeet of judicial in- 
vestigation, the précise question hère presented, thougb it might hâve 
been raised, bas not apparently been decided. No American author- 
ity directly in point bas been cited by counsel or found by the court. 

It follows that the plaintitï is entitled to judgment, pursuant to the 
terms of the stipulation. 



LiTERAEY Peopeety AT CoJDiON La"w. At the common lavv an author 
had tlie sole riglit of tirst printing and publishing for sale liis \vntings;i yet, 
after such publication inade by him, it bas been doubted whetlier lie possessed 
any property rights in the production which could be infringed by republica- 
tion by a straiiger. Such, at any rate, seems to hâve been the opinion of the 
suprême court of the United States,^ although the house of lords, by a vote of 
seven to four, laid dovvn the proposition that the author and bis assigns had 
the sole right of printing and publishing in perpetuity by the common lavv.^ 
But copyright protection was secured in England by 8 Anne, c. 19, and in this 
country in 1790, when congress passed the tirst of our copyriglit acts. And 
it is now agreed, both in England and in this country, that copyright exists 
only by statute;^ that an author has no exclusive property in his published 
Works, except when he has secured and protected it by compliance with the 
copyright laws of the United States.^ " When a person enters the fleld of 
authorship he can secure to himself the exclusive right to his writings by a 
copyriglit under the laws of the United States. If he publishes anything of 
which he is the author or compiler, eitlier under his own proper name or an 
assumed name, without protecting it by copyright, it becomes public property, 
and any person who chooses to do so has the right to republish it, and to state 
the name of the author in such form in the book, eitlier upon the title-page 
or othevwise, as to show who was the writer or author thereof." « 

Wiio are Protected by Copyright. The proprietor or owiier of a work 
has not, in that character alone, any right of copyright. It is only to authors 
and inventors, or to persuus represeuting the author or inventer, that congress 
has any autliority to grant a copyright. And when a person cornes into court, 
askiug for the protection of a copyright, it is necessary for him to show that 
lie is the author or inventer of the woik, or that lie has an exclusive right, 
lawfully derived froni the author or inventer.^ ïo constitute one an author, 

IMlIIir V. Taylor, 4 Pnrr. 2303. (K610 Frencti Pet. 601; Parton T. Pranï. 3 Cliff. 637; Rees T 

V. Militaire, 53 How. Pr.471; Boilcicuult v.Fox, FeUzer, 75 III. 473, 4/8. 

5 BlatL-hf. S3. 97. ôCLiytoil v. Stone, i P.iine. 393; Bartlett v. 

2See\Vhealonv Peters, 8 Pet. 591, 637. Critteinlen, 5 McLean, 32; PuUo v. Derby, Id. 

SDoimMsoii V. Becket. 4 Burr. 21 13. oii; Stowe v. Tlmmas. 2 Wall. Jr- 517. 

4JetlVeys V. Boosey, 4 H. L. S3j; Reaile V. Con. OClemens v. Bellor.I, 11 Fed Rep r2S, 731. 

quest, 9 C. B. (N. S.) 763; Whe.itoQ v. Pfters, 8 7Giee:ie v. Bi-hop, 1 Cliff. 136, 193; Little T. 
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GoulJ, 2 Blutchf. 131. 
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he must, by his own intelleotual labor applied to tlie materials of his compo 
Sition, produce an arrangement or compilation new in itself.i 

DiFFEiiENCE BETWEEX COPYRIGHT AND Letters Patent. In Baker V. 
Selclen,^ decided in tlie United States suprême court in 1879, Mr. Justice 
Bradley stated and illustrated tlie différence between a copyriglit and letters 
patent. The complainant liad copyrighted a book explaining a particular Sys- 
tem of book-keeping, to whicli book were annexed certain forms or blanks, 
consisting of ruled Unes and headings illustrating the System, and showiiig 
liow it was to be used and carried out in practice. It was claimed that tlie 
copyright protected the System, because no one could use tlie System without 
nsing substantially the same ruled Unes and headings which he had appsnded 
to his book in illustration of it. The court held otherwise, and that there 
was a clear distinction between the book as such and the art which it was 
intended to illustrate. The copyright protected the book, but the protection 
of the art was within the province of letters patent. " To give to tlie author 
of the book an exclusive property in the art described therein, when no ex- 
amination of its novelty bas ever been officially made, would be a surprise 
and a fraud upon the public." 

Nom de Plume as a Trade-Xame or Trade-^Iark. In Clemens v. Bel- 
/ord,'^ better known, perhaps, as the "Mark Twain" case, the novel idea 
was advanced that an author who liad not copyrighted his work had an ex- 
clusive right to his literary property under the law applicable to trade- 
marks, upon the tlieory that tlie assumed name under which be had wricten 
was a trade-narae or trade-mark. Tliis ingénions idea was very seriously 
urged upon the attention of the court, but ail to no purpose; and it was laid 
down that the invention of a nom de plume gave a writer noincrease of right 
over another who used his own name; that an author could not, by the adop- 
tion of a nom de x>lame, be allowed to defeat the well-settled ruies of the com- 
mon law, that the publication of a literary work, without copyright, was a 
dedication to the public, after which any one might republish it. " Xo pseu- 
donym, however ingénions, novel, or quaint, can give aa author any more 
rights than he would bave under his own name." 

Lectures. The delivery of a lecture is not such a publication of it as de- 
prives the lecturer of his property rights therein. ■• And it seeins there is no 
right to report phonograpincally or otherwise a lecture which bas been de- 
livered beforea public audience, and which the lecturer desires to use again in 
like nianner. In England it was provided by statute that no person, allowed 
for a certain fee to be présent at any lecture delivered at any place, should be 
deemed to be licensed to publish such lecture on account of having been per- 
mitted to attend tlie lecture, etc.5 . , 

Abiîidgmexts. Abridgments are considered to be in the nature of new 
and meritorious works, and if done in good faith they constitute no violation 
of copyright." AVhere books are only colorably shortened the rule would be 
différent.' - ^ - .. - 

Trax^lations. Fora long finie considérable doubt was entertained as to 
whetlier the mère act of giving to a literary composition tlie new dress of an- 
other laiiguage eiititled one to the protection of copyright. But it is now 

lAtwill V. Ferrett, 2 El.itcllf. 39, 4G; Cray v. 55 & G Wm. :v. c. C5. See Abernethy v. 
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well settled that a translalor may copyright his translation. i It is no in- 
fringement of tlie copj'right to translate a work whicli tlie author lias already 
had translated into the sarae language, although be niay hâve secured a copy- 
right t'or that translation. 2 In Lhe case lirst cited in tlie above note, Mr. 
Justice Grieu said: "To make a gooJ translation of a work ol'ten requires 
more learning, talent, and jiidgment tlian vvas required to write the original. 
Many can transfer frorn one language to another, but f'ew can translate. To 
call the translations of an author's ideas and conceptions into another lan- 
guage a copy of his hoolc, would be an abuse of ternis, and arbitrary judicial 
législation." - . . . : 

Musical Compositions. In Thomas v. Lennon^ tlie composer of an ora- 
torio permitted the words and vocal parts of his oratorio, setto an aecompani- 
ment for the piano, to be published in a book. This publication contained 
ail the mélodies and harmonies of the original oratorio. It had in the niar- 
gin références to the partieulai; instruments which U'ere to be employed in 
playing the différent parts of the pièce, or many of tliem. Two questions 
were involved in the case. Tlie flrst was, whether the publication of the book, 
with the score for the piano and the marginal notes, gave to every one the right 
to reproduce or copy the orchestral score if lie could. And it was answered in 
the négative. And the second question was, whether a new orchestration, 
not copied from the original by memory, report, or otherwise, but made from 
the book, was an infringement of the plaintitt's riglits. In answering this 
question the court said: "An opéra is more like a patented invention than 
like a common book; lie who shall obtain similar results, better oit worse, by 
similar means, though the opportunity is f urnislieJ by an unprotectted book, 
should be held to infringe the rights of the composer." ^ . _._ ;j. 

Dr.uiatic Compositions. The représentation upon tlis stage of an un- 
printed work is not a publication which deprives the author or his assignée 
of his property rights therein, and does not interfère with his claim to ob- 
tain a copyright therefor.^ As the inere représentation of a play does not 
of itself dedicate it to the public, it has been held, where a copy of such a 
play has been unlawfully made by persons witiiessing its performance, and 
who bave reproduced it by phonographic report or notes, that its représenta- 
tion from such copy will be restrained by injunction.° In 1860 the suprême 
court of Massachusetts, in Keene y. Kimball,' decided " that the literary pro- 
prietor of an unprinted play cannot, after making or sanctioning its repré- 
sentation before an indiscriminate audience, maintain an objection to any 
such literary ordramatic republication by otliers, as they may be enabled, either 
directly or secondarily, to make from its being retained In the memory of any of 
the audience." In 18S2 the sanie question again came up in this same court 
in Tompkins v. Halleck.^ The whole question was elaborately argued, and 
very carefully considered, being rightly deemed one of great importance. An 
injunction was asked to restrain the représentation of a draina called " The 
World," which had been reproduced by a person who had attended the repré- 
sentation of the play at Wallack's théâtre in Xew York on several occasions, 
aud on each occasion had cominitted as much of the play as he could to mem- 
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ory, and luid then dictated it lo another until tlie copy was complète. It wa^ 
not shown ttiat any notes were taken in the théâtre. The court overruled 
Keeney. Kimball, and granted an injunction restraining the représentation, of 
a play, whieh had not been copyrighted, from a copy obtained by a spectator 
attending a public représentation by the proprietor for money, and afterwards 
writing it from memory. See, to tlie same elîect, French v. Conndly.^ 
ïhere are to be found dicta to the coutrary, which need not be hère consid- 
ered. They are believed to be based on Keene v. Kimball. ' 

Reports — Judtcial Décisions. It is laid down that any person who 
employs another to prépare a work may, by virtue of the contract of employ- 
ment, become the ovvner of the literary property therein.^ Consequently, 
the people who employ and pay judges are said to be the rightful owners 
of the literary property in the opinions written by them, and the United 
States government might secure to itself copyright in the décisions pronounced 
in the fédéral courts, while the several state governments liave the same rigtit 
as to the opinions announced by the judges in the state courts. It is settled 
that no reporter has or can hâve any copyright in the written opinions of a 
court, and tiuit the judges canuot confer on him any such right.^ AU that 
the reporter can copyright is 1ns own individmil work — the head-notes, the 
stateineut of ths case, analysis or summary of the arguments of counsel, the 
index, etc* 

, NEWsPArEPvS AND Magazines. In England tliere is a provision relating 
to copyright in magazines, reviews, and other periodicals.^ Newspapers are 
not expressly mentioned in the act, but it is held that one miiy hâve copy- 
riglit tiierein." In the United States there is no express provision in the 
copyriglit law as to newspapers and magazines, but the opinion is that there 
is nothing in the law of copyright to prevent valid copyright from vestiug in 
a magaziue or a newspaper.' 

PiiOToGiiAi'iis. In Wood V. Ahhott,^ a photograph was held not to be a 
print, eut, or ewjravinij undar section I of tlie act of 1831. But in 1865, con- 
gress, acting npon the authority of the constitutional provision set forth in 
the décision in the piarticular case, extended copyright protect'on to photo- 
graphs by expressly including them auiong the articles for whiah copyright 
was provided. Section 4952, lîev. St. 

In Eiigland it has been provided by statute that the author, being a Brit- 
ish subject or résident within the dominions of the crown, of every original 
painting, drawing, and photograph, shall hâve the sole and exclusive right 
of copymg, eugraving, reproducing, and multiplying such painting or d.-aw- 
ing, and the design thereof, or such pliotograph, and the négative thereof.' 
Paintiiigs, drawings, and photographs were the hist of the branches of the 
fine arts to be recognized as wortliy of copyright protection in England. 
Previous to the adoption of the above provision, an act had been passed giv- 
ing copyright in sculptures and engravings. And in raost European coun- 
tries copyriglit protection has beesi extended through the whole range of the 
fine arts.'" 

Upou the question raised in the principal case, as to whether a photogra- 
pher is an author, and a photograpli a writing, witliin the m*»aning of the con- 
stitutional provision vesting power in congress to pass copyriglit laws, it ap- 
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pears that grave and serious doubts may be entertained. It seems that the 
court, in the principal case, was not convinced beyond a reasonable doubt tliat 
a photograph was not a writing. There was no escape, therefore, from hold- 
ing the law constitutional. 

But, laying aside the constitvitional question involved, the question may be 
raised whetlier a photograph deserves copyright protection at ail. The an- 
swer must dépend upon whether it constitutes artistic work or not. ïhis 
question has been the subject of considérable considération in France, and is 
fully discussed in Pouillet's Propriété Littéraire et Artistique. ïhrough the 
kindness of Mr. William Alexandre Heydeoker, of Brooklyn., New York, who 
hastaken considérable interest in copyright litigation, and rnade an excellent 
translation of the chapter on Property in Pliotographs, the FfiDEiiAL Ke- 
POETEE is enabled to présent the substance of that discussion: 

"Tlie question as to whether the products of photograpliy constitute artis- 
tic Works or not, and are protected by the law of 1793, has been mucli dis- 
cussed. Several tlieories hâve been advanced. It has been maintained, ab- 
soUitely, tliat the law of 1793 does not apply to photography. M. Thomas, 
at the Unie impérial advocate, speaking of the subject before the tribunal of 
the Seine, urged tliis view as foUovvs: ' 

" 'The law of 1793 has taken a certain number of arts; it has recognized 
that, in gênerai, no productions were obtained in their domains witliout ge- 
nius, and none ever witliout a certain labor of the niind ; it has provided tliat 
thèse deserve protection; it has specified them, it has enuraerated them, and 
it bas protected equally, and I may almost say bliiidly, ail their products. The 
law of 1793 protects paintings; it protects without distinction ail such prod- 
ucts, good or bad, — the immortal vvorks of genius, or the ephemeral and gro- 
tesque conceptions of the most idle fantasy. The judge has naught to do with 
the degree of perfection of the product ; the counterfeited object is a painting; 
that is suffîcient, and without this the law would be as impractirable as it 
would be dangerous. If, therefore, photography were protected by the law of 
1793, as it could only be for the same reasons as paintings, it would be pro- 
tected without any distinctions, and without the judge liaving to détermine 
the artistic value. * * * The law of 1793 does not protect ttie labor of 
thought previousto exécution; not that kind of invention which is the work 
in the mind alone, but it protects the mental labor in its material product. 
The law of 1793 is essentially a practical law; it protects tlie vendible, the 
commercial product as it cornes from the hands of an intelligent man, who, 
looking at tlie practical side of things, asks the law to enable him to live 
by iiis labor. But, if the law does not protect the thought without the exé- 
cution, so in ail the arts which it does protect tins intervention of intelligence, 
as the director in the exécution, is always to be found. It is never a purely 
material labor; it is always the intelligence of man expressing wh.it his intel- 
ligence has conceived, guiding his brush or his graver, and contending with 
tliem against material dilHculties. If photography, as a work of intelligence 
and of mind, is to be protected, it is, then, not only in the sear.*h for the sub- 
ject that tlie intervention of intelligence and of mind onght to be fourni; es- 
pecially will it be necessary that, in the exécution, slionid also be fonnd this 
intelligence of man acting upon the instrument. Is tliat what takes place? 
Ali of tlie intelleotual and artistic wiu'k of the pliotograper is anteiior to the ma- 
terial exécution; his inindorhisgeniushavenothing to do with this exécution; 
up to the point where tlie pliotograplier can be compareil to tlie painter, by 
the création of his work in his imagination, the law does not yet afford pro- 
tection ; and when the idea is about to take shape as a production, — when the 
protection of the law is about to extend to this production, — no comparison is 
possible. On tlie one hand, the painter continues his work; his inlelligence 
directs his hand; he corrects his first thought, he modilies it, lie perfects it. 
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ancT up to tlie last moment he impresses on it tlie stamp of his own personal- 
ity. On tlie otlier hand, the photographer erects his apparatus, he thence- 
forth remains a complète stranger to what is taking place; light does its 
work: a splendid but independent agent lias accomplished ail. The uian may 
disappear at the beginning of the opération; it will, nevertheless, be per- 
formed without the assistance of lus intelligence or his mind; his personality 
will bo lacking to the product at the only time ia which, according to the 
spirit of thelaw, this personality couîd afford him any protection. Therefore, 
from the légal point of view, pliotographs are not products of the intelli- 
gence and tlie mind, susceptible of being protected by the law of 1793.' 

"Thus it lias been adjudged (1) tliat the products obtained by the help of 
photography do not présent the essential characteristics of Works of art; 
though they require a certain degree of skill in the use of the apparatus, and 
show at times the taste of the operator in the choice and arrangement of the 
subject or in the pose of the model, they are yet but the resuit of mechanical 
process and of chemical corabinations which reproduce mechanically the 
material objects, vvitiiout the artist's (aient being necessary to obtain them. 
Trib. Civ. Seine, 12 Dec. 1863, aff. Disderi Pataille, 63. 396. (2) That even 
though it be necessary, in order to 'obtain fine photographie proofs, to hâve 
gone through a certain course of study on thèse subjects, and even though 
the talent of tlw> operator may contribute much to the success of the poi'traits 
or views which are desired, it is none the less certain that thèse products or 
views are mechanically made, by the action of light upon certain Chemicals, 
and, in this opération, genius can hâve no efîect on the resuit to be obtained; 
whence the conséquence that photographie productions cannot be brought 
imder the category of works of art protected by the law of 1793. Trib. Corr. 
Seine, 16 Mars, 1864, aff. Masson, Pataille, 64, 227. 

^'Second Tlieory. It is maintained.in opposition to the first, and in as abso- 
lute a manner, that the products of photograpliy constitute productions of 
the mind in the sensé of the law, and should be, for this reason, protected by 
it. ' Article 1 of the law of 1793,' argued M. l'avocat impérial Bachelier, in 
another case, ' contains an enumeration, but article 7 contains the real spirit of 
the law; what it protects is the work, and the work alone. A photograph is 
a design, for it is a reproduction of nature by a play of light and shade. It 
is argued that photography cannot be protected by a law which antedates it 
by nearly 60 years. That does not appearconclusive. "SVhat the law protects 
isthepicture— the work; and the resuit of photography is a picture, no matter 
what the process. Drawings obtained by means of the diagrapli and panto- 
graph hâve been considered works of art, and no one ever thought of niain- 
taining that the process took from the drawing its artistic character, because, 
intact, it is only the resuit that is important. It cannot bedenied that photo- 
graphie productions are often admirable pictures, though mechanical means 
are used. The art is in the exercise of the will in the choice of the suhject; 
of the hour at w-hich to obtain certain effects of light; ail that is the création 
of the man who reproduces nature, aud never will it be true to say that there 
is mechanical action only.' 

" M. A. Rendu, the eminent advocate of the Cour de Cassation, while de- 
fending before the Cour Suprême a decree of the Cour de Paris, expressed 
hiniself thus: 'Artistic property is governed by the law of 1793, and by the 
articles 42-5 and 427 of the Pénal Code. AVithout doubt thèse laws couldnot 
provide specifically for ail alvances in the domain of art; art, like its object, 
is infinité; but, nevertheless, they are not confined to what is already known, 
because they provide for " every production of the mind and of genius which 
belongs to the fine arts," and they insure beforehand, to the author of any 
work. the exclusive- right of reproducing it. The Cour Suprême has given 
to thèse laws the widest range. It has, by numerous decrees, prescribed a 
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distinction dear, -wilhout doubt, to certain artists of tbe fîrst rank, true frora 
a purely spéculative stand-point, but inexact in tlie reality of tliings, and inad- 
missible froni a légal point of view: tbe distinction between tbe arts truly 
so-called and tbe industrial arts. In our présent condition of civilization it 
must bave been recognized that everywork offering by its form and figure an 
impress of tbe personality of its autbor, — tbat every work wortby of being 
called a production of tbe buman mind, — is leg;illy a work of art, whether it be 
reserved for tbe admiration of people of taste, or destined to strengtben or em- 
bellish some industry. A blessed and fruitful alliance bas, in our day, been 
consuramated between art and industry. ïhe latter is not only to satisfy 
material necessities, but tbe sentiment of tbe beautiful, and in order to do 
tbis it must address itself to art. ïhus it is not art wbich is lowered, but in- 
dustry whicb israised and ennobled. * * * ïbe buman intelligence, even 
in tbe domain of art, can produce nothing without material assistance; 
tbougb man's help be a tool, a machine, another's hand, he does not tbe less 
produce a work of art, if be continues to exercise tbe faculties wbich are con- 
cerned in tbat art: sentiment, mind, tàste. AVhen tbe sculptor makes use of 
tbe précision compass, wben tbe draughtsman employs the reducing mirror 
or tbe chambre claire, it is always the tboughtof tbe artist wbich directs tbe 
insti'ument, — wbich guides and inspires the material means. Thougbt re- 
tains its suprême rôle. In photograpby, the apparatus takes the place, though 
not entirely, of hand labor, — tbe material part of tbe labor, — but it leaves to 
the artist, to its fullest extent, tbe labor of tbe mind.' 

" ïbus it bas been adjudged, in tbis sensé, that photographie images are pic- 
tures. Whatever raay be their œstbetic value, — bowever great may bave been 
tbe part played by the agents pressed into his service by the operator, — it is 
certain tliat tliere yet reniains to him an important part: lie détermines the 
aspect under wbich the subjeet of the picture is to be presented to the lumi- 
nous ray; be disposes tbe liues, and gives évidence, in a certain measure, of 
taste, of discernment, of skill. ïbe work wbich, without tbe exercise of thèse 
varions faculties, would not be brought forth, may thus be justly called a 
work of tlie mind, and protected on tbis ground by tbe law of 1793. Paris, 
12 Juin, 1863, alï. Meyer et Pierson, Pataille, 63, 225. 

"Intermediate Theory. Between thèse two théories there is an intermediate 
one. Tbe propositions enunciated are not contested. It is recognized tbat, 
in photograpliy, tbe apparatus takes a prominent place ; but, at the same time, 
it is not denied tbat in certain cases the work of the photographer reaches a 
perfection, adegree of finish, wbich makes of it a veritaljle picture. Tbis view 
leaves, tberefore, to the tribunals tbe matterof deoiding, accordingtociroum- 
stances, whether the photographie reproduction is or is not a work of art. 
Tbis theory is founded upon the following décisions: (1) That photographie 
pict\ires sbould not be necessarily and in every case considereddestituteof ail 
artistic cbaracter, nor ranked aniong tbe purely material works; in fact, thèse 
pictures, though obtained by tbe help of a caméra and under tbe influence of 
ligbt, may be, witbiu limits and to a certain degree, the product of the 
thougbt, of the mind, of tbe taste, and of the intelligence of tlie operator; 
their perfection, independently of the manual skill, dépends largely in the re- 
production of landscapes, upon tbe choice of the pohit of view, upon tbecom- 
bination of effects of ligbt and shade, and, besides, in portraits, upon tbe pose 
of tbe subjeet, upon tbe arrangement of the costume and accessories, — ail of 
tbem matters concerning the artistic sentiment, wbich give tothe work of tbe 
pbotograplier the stamp of bis personality. Paris, 10 Avr. 1862, aff. Meyer et 
Pierson, Pataille, 62, 113. (2) That the law, not baving defined tbe cliarac- 
teristics wbich constitute, in an artistic product, a création of the mind or oi 
genius, it appertains to tbe judges of tbe fact to déclare wiiother the produci 
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cubmitted to their Investigation is, by its nature, one of those works of art 
which the law of 1793 protects ; in parLicular, llie décision by wliich tiie judges 
of the fact décide tliat a pliotograpliic portrait is a production of the miud 
Coniing under the terms of the law, is not underthecontrol of the Gourde Cas- 
sation. Eej.28Nov.l862,aff. MeyeretPierson,Pataille,62,419. (3) ïhatif,in 
gcueral, tlie reproduction of a picture or of a portrait by photograpliic proeess 
may not constitute a work of art in the spirit of the law, it isotherwise when 
there is joined to the ordinary labor of the photographer that of the designer, 
or iiny other artislic eombination; in particular, the fact of a photographie 
négative having been touched up by a draughtsman and having undergone 
important modifications, gives to it, unquestionably, the character of a work 
of art- Paris, 29 Avr. 1864, aff. Duroni et MuUer, Pataille, 64, 235. (4) ïhat 
if the photographie products are not necessarily works which should be classed 
in the category of fine arts, they can be considered as such,and be protected by 
the law of 1793, when they are invested with the characteristics exacted by 
that law ; particularly, in a portrait, the pose, the arrangement of the clothing, 
and the accessories, may give to the work the imprint of the personality of the 
photographer, and place him under the protection of the law. Paris, 6 Mai, 
1864, aff. Masson, Pataille, 64, 232. 

" Oiir Opinion. Of thèse three théories we do not hesitate, so far as we are 
concerned, to adopt the second; but the last, especially, seems to us altogether 
inadmissible. It may be argued that the work of the photographer is or isnot 
protected by the law, and, without agreeing with those who niaintain the néga- 
tive, we, at least, underst.and their view. As to the intermediate opinion, itis 
evidently contrary to the letter as well as to the spirit of the law. It can- 
not, indeed, bave corne into the mind of the legislator to transform our tri- 
bunals into académies, and to conflde to our judges the duty of deciding tliat 
this is art and that that Is not. Aresuchpowers granted to our judges in the 
matters of drawing, of painting, and of sculpture; that is, in those depart- 
ments which are certainly reguhited by the law of 1793? Can they say of one 
painting that it is a work of art, and of another that it has in it notliing ar- 
tistic? Can they grant protection to the one and refuse it to the other? No; 
the law is wiser; good or bad, whether it conform or not to the laws of ses- 
thetics, every painting, drawing, and pièce of sculpture is a work of art. Thus 
it was rightly said by M. l'avocat impérial Thomas, in the conclusions which 
Ave gave above, that it is impossible to avoid this alternative; either refuse 
the title of artistic works to ail pliotographs, or grant it to ail ; outside of that 
there is only room for arbitrariness, aud, consequently, for danger, as well for 
the judge as for the litigant. 

"Let us now corne to the reasons which, in ourestimation.justifj' the second 
lUeory. The law of 1793 is a gênerai law; we think we hâve shown that: it 
protects, as we hâve seen, every production of the mind, provided it be con- 
neeted with ' 'le fine arts ; and we hâve admitted, in conimon with ail authors, 
that a casting, even of a natural object, comes under the provisions of the 
law. IIow, after that, could we exclude photography? What impresses the 
adversaries of our theory is that, in photography, the apparatus plays so im- 
portant a rôle, — even the prépondérant rôle. What does that show ? If the 
painter, after having conceived bis picture, sliould find the means of repro- 
d^icing it on the canvas with one stroke, just as he conceived it, would it be 
denied that bis work was a production of the mindV What matters the 
greater or less rapidity and ease of the exécution? Is it not the conception, 
however expressed, which constitutes the artistic workV ïhe pliotographer 
conceives his work; he arranges the accessories and play of light; he arranges 
the distance of his instrument according as lie wants. in the reproduction, 
either distinctness or size; thus, also, he obtains this or that eiïect of perspect- 
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ive. After tliat, what matters the rapidity, the perfection, the fidelity of the 
instrument with which lie exécutes wtiat lie has conceived, arranged, created ? 
We hâve said many times already that the author's right was deiived from 
the création which gives to the work its character of individuality. Is this 
individuality lacking hère? Is it not certain that two photographers, repro- 
ducing, each for himself, the same scène or the same model, will obtain two 
pictures capable of being distinguislied? ïhere is, therefore, a création in 
the juridical sensé of the word. The argument which we hâve used in an 
analogous question may be used hère: Suppose the discovery of the plioto- 
graph to hâve remained secret; its inventor présents the copies obtained by 
its process, without disclosing the mystery; lie allows it to be believpd that 
this copy is obtained by some improvement in the ordinary process ot print- 
ing and engraving. AVould any one think of denying bis right? Would not 
this copy be put in the same c;itegory as other copies, and would the protec- 
tion of the law be unhesitatingly grauted to it? AVliy change opinions be- 
cause the process of photography is known? Has its work not remained the 
same? lias it lost aiiything of its personal character? 

"It is almost useless to add — so évident is it — tliat our theory has the ad- 
vantage of respecting the rights of each person ; for if the pliotographer has 
the property in his proof, his propertj' does not go beyond that, and every- 
body is none the less free to reproduce the same subject. Wliy not leave to 
him the property in the work which he has conceived and executed ? AVhy 
encourage the piracy of his rivais? What good does society dérive?" 

Desckiptive Advertisements. It was adjudged in England in 1872 
that there could be no copyriglit in a descriptive advertiseraent, illustrated 
or otherwise, of articles wliich any one might sell.^ In that case an uphol- 
sterer had published an illustrated furnishing gnide, with engravings of the 
articles of furniture which he sold, and descriptive remarks thereon. A biU 
was filed to restrain another upholsterer from publishing, for the purpose of 
his owu trade, a similar work, in which many of tlie said engravings were 
alleged to be copied. And it was hekl tliat he could not be restrained 
from copying illustrations which were merely descriptive of his stock, or of 
common articles of furniture. Lord Komilly, M. K., declared: " At the last 
it always cornes round to tliis: tliat, in fact, there is no copyright in an adver- 
tisement. If you copy the advertisemont of another, you do him no wrong, 
unless in so doing you lead the public to believe tliat you sell the articles of 
the person wliose advertisement you copy." In a case decided two years 
afterwards,- it appeared that a cemetery stone-inason eniployed and reinu- 
nerated a person to collect monumental designs, and publislied a book con- 
taining sketclies of sucli designs, with scarcely any letterpress. It was beld 
that a tradesman who employed another, for renumeration, to compile a book 
of designs for him, was himself entitled to copyright in the book, and that a 
book in the nature of an advertising catalogue might be the subject of copy- 
right. The distinction between the two cases seems to be tliat in the latter 
case the subject-matter was a book, which had a value as a book of référ- 
ence, while in the former case it was a simple catalogue of articles offered 
for sale. 

In this country it was held ' that an advertising card, devised for the pur» 
pose of displaying paints of various colors, '-consisting of a slieet of paper 
liaving attached thereto square bits of paper painted in various colors, each 
square having a différent color, with some lithographie work surrounding 
the squares advertising the sale of the colors," was not the subject of copy. 

ICobbett T. Woodward. L.R. 11 Eq.407. SEhret v. Pierce, 10 Fed. Rep. 553; S. C. \3 

2 Grâce V. Nen-inan, L. R. 19 Eq. 623. Sliilchf. 302. 



C02 FEDERAL REPORTER. 

l'iglit. " True, it has lithographie work upon it," said Benedict, J., " and 
also words and sentences; buL it lias none of the characteristics of a work of 
art, or of a literary production. It Is an advertisement, and nothing more. 
Aside frora its functions as an advertisement of tlie Morris paints, it lias no 
value." 

In a subséquent case il was decided, in the circuit court for the southeru 
district of New York, tliat a chromo, wliicli was a meritorious work of art, 
might be copyrighted, tliough designed and used for gratuitous distribution as 
an advertisement for the purpose of attraeting business.^ It was designed, 
said the court, as a symbolic glorification of lager-beer drinking. In the cen- 
ter was a conspicuous figure of King Gambrinus, his lef t arm resting upon a 
keg of lager, the right holding up a foaming glass of béer. On either side of 
him wcre a dozen ligures of persons representing varions classes in life, into 
wliose eager hands his page was distributing the béer. "ïhis chromo, by its 
subject, its brilliant coloring, its excellent finish, and the artistio grouping of 
its ligures, forma a striking picture, suitable for hanging in saloons, and well 
calculated to draw attention to the plaintilï, wliose name is printed in large 
type beneath the figures as a person engaged in the lager-beer business, and 
constituting, therefore, a valuable mode of advertising." The distinction 
between tins case and that of Ehret v. Pierce,supra,i\n(i Cobheit v. Woodward, 
supra, lies in the fact that it was not a mère print or engraving of an article 
oHered for sale. It was in itself a work of tlie imagination, possessingartis- 
tic qualifies. And the court laid down the proposition that wlien the work 
in question was clearly one of artistio merit, it was not materlal whether the 
person claiming the copyright expected to obtain his reward directiy through 
a, sale of the copies, or indirectly through an increase of profits in liis business, 
to beobtained through tlieir gratuitous distribution. 

Prixts. In lîofienhw'.h v. Drey/uss,'^ the question was whether " prints of 
small balloons, with printing for embroidery and cutting Unes," and " prints 
of hanging baskets, with printing for embroidery and cutting lines," were 
subject to copyright. ïhe form of the différent parts of the balloon was 
marked ont with lines showing how thepaper was to be eut to make the dif- 
férent parts fit togetlier, so as to constructof them a balloon, and with marks 
showing how and where tliey might be embroidered. It was hè'.d not subject 
to copyright as being a "print," witliin the meaning of the statute. "It (the 
Word 'print') means, apparently, a picture; something complète in itself, sim- 
ilar in kind to an engraving, eut, or photograpli. It clearly does not laeaii 
something printed on paper, that is not intended for use as a picture, but is 
itself to be eut up and embroidered, and thus made into an entirely différent 
article, as a balloon or hanging basket." It was also held that they did not 
come within the clause, "models or designs intended to be perfected as works 
of the fine arts." 

Protection Limited to Xative Art. The claim lias been recently ad- 
vanced that the act of 1870 (Rev. St. § 4952) authorizes a citizen or résident 
of tliis country, if lie be " proprietor" of any book, niap, print, etc., to obtain 
a copyright therefor, although the author, inventer, or designer was an alien. 
The literal reading of the section of the act does not require that both the 
"author" and the ••proprietor" shall be citizens or résidents of tlie United 
States. Owing to the peculiar phraseology of the statute, it was claimed that 
as to "paintings,dra\Yings, chromos, statues, statuary, and models," a "pro- 
prietor" might obtain a copyright, though the artist or author was an alien. 
But the court held that such a holding would involve a reversai of the policy 
of the government from its foundation, to protect American artists and 

1 Yuengling V. Schi'.e. 12 Fed.Rep. e7. 2 2 Fed. Rep. 217. 
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authorsoiily; and tliat the word " proprietor," as used in the cop3'right laws, 
ment the représentative o£ au artist or autlior who miglit himself obtain a 
copyrlgbt.i IlENRY Wade BOGKllS. 

1 Yueiiglius V. ùcuile, ii Fed. Rep. 97. 



ScHREiBER and otliers, who stie as well for the United States as 
for themselves, v. Thornton.^ 

[Disii-ict Court, E. D. Pennsylvania. April 24, 1883.) 

1. CorTETGIIT— CoPTIKa AND PUBT,ISnTNQ CoPYEIGnTED PlIOTOGnAPn — CoNSTI- 

TUTIONALITY OF ItEV. St. §§ 4952 AKD 49C5 — PowER OF COKGKESS ÏO SkCURB 
CorVIlIGIIT TO PllOPRlF.TOR OF A PhOTOGRAPU. 

Tlie iict of congress (liev. St. }§ 4952 and 4965) seouring a copyriglit to tlie 
proprietor of a pliotograpli, and impos'mg a penalty for the infringcment of 
sucli copyright, is constitutiDnal. 

2. Qui Tam Action — Penalty for the iNFUiNQEitENT op Copyright to the 

Pr.OPRIETOIiS OF A PlIOTOGKAPH. 

In an action by sevc-ral person.s, bcing the proprietors of a dnly copyrightcd 
photograp'.i, to fecover, as well for thè United fcjtates as for themselves, the 
penalty fur infringcment provlded by section 4965, it appeared that tlie dé- 
tendant had caused lithographie copies of the photograph to be made, of which 
14,8U0 were fo;ind in his'possession or control. i/c/d, that the défendant was 
lialile to a penalty of one dollar for each copy so fouud in his possession or 
control. 

Motion for a New Trial. 

This wîts a qui tam action, pursuant to section 49G5, Eev. St., 
hrought by Francis Schreiber and others, suing as well for the United 
States as for themselves, against Edward B. Thornton, to recover a 
statutory penalty for the copying, printing, publishing, selling, and 
exposing to sale by the défendant of a photograph, copyrighted by 
plaintiffs. The défendant pleaded "not guilty." The facts appear- 
ing upon the trial were similar to those disclosed by the évidence in 
a former trial for the same matter, and fully reported in Schreiber v. 
Sliarplcss, 6 Fkd. Eep. 175. The plaintiffs, being photographers, 
had made ?• jd copyrighted, as proprietors, a certain photograph, the 
title thereof being "The Mother Eléphant 'Hebe' and her baby 'Amer- 
icus,' the first known to hâve bcen born in captivity in the world. 
Born at Philadelphia, United States, Mardi 10, 18S0. The property of 
Cooper and Bailey." Notice of the copyright was printed on each 
copy of the photograph. The défendant had charge of the dry goods 
department of the business house of Sharpless & Sons, dealing in 
gênerai merehandise, and desired a new label for certain goods. He 
purchased one of plaintiiï's photographs, took it to a lithographer, 
and caused a lithographie copy thereof to be made, and 15, '2U0 copies 

s Reported by Albert B. Guilbert, Esq., of the Philadelphia bar. 
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thereof to be printed for labels. Four hundred of thèse were distri- 
buted as labels on nambrics, and as circulars, and 14,800 of them 
were subsequently found in the store in defendant's department, and 
in liis possession or under bis control. The court instructed the jury 
that under thèse circumstances the défendant was liable to a penalty 
of one dollar for every sheet of such copy found in his possession or 
under his control. The verdict was against the défendant for $14,- 
800, and 6 cents costs. Whereupon the défendant moved for a new 
trial. McKennan, J., was présent at the argument of the rule. 

H. P. Brown, Ass't Dist. Atty., and John K. Valentine, Dist. Atty., 
for the United States. 

A. Sydney Biddle, for plaintiffs. 

E. Hunn, Jr., for défendant. 

The act of congress (section 4952) securing a copyright to the pro- 
prietor of a photograph, and in this case to a firm composed of several 
persons, and (section 4965) imposing a penalty for infringement, is un- 
constitutional, since by article 1, § 8, cl. 8, of the constitution, power 
is conferred upon congress "to promote the progress of science and 
useful arts, by securing for limited times to authors and inventors 
the exclusive right to their respective writings and discoveries," and 
a mère proprietor is neither an author nor inventor, and a photograph 
of a natural object, as an éléphant, is not a subjeet for such protec- 
tion, witliin the meaning of the constitution. 

Butler, J. The déniai of constitutional warrant for the statute 
authorizing the plaintiff's copyright, raises an important question. 
To justify this court in declaring the statute invalid, however, the fact 
should be reasonably free from doubt. Under the circumstances, I 
think the question should be left to the court of review. 

The other points made are not sustained, and judgment must there- 
fore be entered on the verdict. 

Eule discharged. 

Vide SaroT);; v. Burrow-Giles LithngrapMo Co., ante, 591, [S. C. Daily Reg- 
ister, vol. 23, No. 132,] wlierein CoxB, J., sustains the constitutionality of the 
saine act in an action for the infringement of a copyrighted photograph of 
Oscar Wilde. — [Rep. 



American Bëll TelEpiîone Co. v. Dolbear and others. 

{Circuit Court, D. Massachusetts. August 25, 1S83.) 

Patents Fon Inventions — Bell Téléphone. 

The Bell téléphone is not auticipated by the Reis instrument, and is înfringed 
by the Dolbear apparatus, in which a part of Bell's process is employed. 
American Bell Téléphone Co. v. Dulbear, 15 Fed. Rep. 448, afflrmed. 

In Equity. 
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Vhauncey Smith and J. J. Storrow, for complainant. 

Causten Browne and J. E. Alaynadier, for défendants. 

LowELL, J. The final hearing in this case was hardly more than 
a form, because the two questions which are raised by the record 
bave been decided in favor of the plaintiff on motions for preliminary 
injunction, which were prepared and argued with unusual thorough- 
ness. Thèse questions are: "Whether the téléphone described by 
Eeis anticipâtes the Bell téléphone?" and, "Whether Dolbear's ap- 
paratus infringes Bell's patent ?" 

1. I decided in American Bell Téléphone Co. v. Spencer, 8 Fed. 
Eep. 509, that Eeis had not described a téléphone -which anticipated 
Bell's invention. The same point bas since been decided in the 
same way in England. United Téléphone Co. v. Harrison, 21 Ch. 
Div. 720. It is admitted in the présent case that the Eeis instru- 
ment, if used as he intended to use it, can never serve as a speaking 
téléphone, because the carrent of electricity is constantly broken; 
and it is essential for the transmission of speech that the current 
should not be broken. The défendant now testifies that the Eeis 
instrument can be made to transmit speech, under sonie circum- 
stances, if operated in the way which Bell bas shown to be necessary. 
In 1877 he several times expressed the opinion that Bell made the 
invention and that Eeis did not make it. The experiment made in 
the présence of counsel, which was intended to prove the correctness 
of the défendants' présent opinion, was an utter failure. But if it 
be admitted that the Eeis instrument is capable of such use to a 
very limited extent and after a change in its proportions, and when 
used in a way which the inventer did not intend, still I am of 
opinion that it was not an anticipation of Bell. The case of Clough 
V. Barker, 106 U. S. 166, [S. C. 1 Sup. Ct. Eep. 188,] would apply 
to such a state of facts. That case, undoubtedly, is an exceptional 
one, and its doctrine must be applied with much reserve; but when 
so applied it will occasionally be useful. It is, that if a certain 
machine or organization is capable of a certain use only under un- 
nsual and, as I may say, abnormal conditions, so that a person of skill 
and knowledge in the art to which it relates, or a person using the 
machine, would not, unless by accident, discover that it was capable 
of such mode of opération, it shall not be considered an anticipation 
of a machine or organization which is founded upon such mode of 
opération. 

2. At the former hearing in this case before Mr. Justice Gp.ay and 
me, we decided that the défendant, whatever the merits of his télé- 
phone may be, employs in it a part, at least, of Bell's process. No 
additional évidence bas been given at the final hearing, unless a 
further explanation of that already given may be called additional; 
and I remain of the opinion expressed by the presiding justice at that 
time. American Bell Téléphone Co. y. Dolbear, 15 Fed. Eep. 448. 
Decree for the complainant. 
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The Hercules. 

Philadelphia & Eeading E. Co. v. Warren Fouxdry & Machine Co. 

Same V. Perkins and others. 

{Circuit Court, D. MassacliusMs. August 14, 1883. 

Collision — Steamer— Sciiooner — Torcii — Damages Divided. 

The évidence in this case tield to sustain tlie judgment of tlie district court 
as to tlie fault of tlie steamer in not avoiding tlie scliooner witli wliicli slie col- 
lided, but that tliefailure of thescli:)oner lo exhibit atorcli, asreciuired bj-Rev. 
St. 4 4234, " on tlie approacli of a steain-vessel during tlie night-time," reii- 
deréd her also in fault, and that the damages should be divided between the 
two vessels. 

In AdmiraUj\ 

Morse d: Stonc, for claimants. 

John C. Dodge é Sons, for Warren Foundry & Machine Company. 

John Lathrop and John C. Do<l[/e, for Perkins and otliers. 

Lowell, J. I agrée witli the district court that the steamer's peo- 
ple hâve not sustained the burden which rests upon them of proving 
a change of course on the part of tlie schooner. It is not easy to 
understand how they coukl hâve mistaken agreenlight for a red one; 
but it is still more diihcult to believe in so sudden and comjilete a 
change by tlie schooner as would account for the collision. The 
"stereotyped excuse," as it has come to be called, from an energetic 
remark of Grier, J., in Tlancy v. Baltimore Stcam Packet Co. 23 How. 
291, "always improbable, and generally false," that the sailing vessel 
changed her course, always seems probable to the persons on board 
the steam-ship; for, assuming as tlie\' do, that they bave made no 
mistake in courses and distances, the necessary inference is that the 
other vessel has failed in the simple duty of keeping her course. My 
own observation has taught me that a great many of thèse accidents 
happen from a failure to see the approaching vessel, which may be 
due to a defect in her lights, or to a want of vigilance. In this case, 
there is no compiaint of the side lights, and the vessels were approach- 
ing each other at the rate of about a mile in four minutes; and, if 
the schooner's lights had been seeu from the first moment that they 
were visible, the time would bave been short ; and one possible ex- 
planation of the mistake is that the ships were so near each other 
when tht light was seeu that there was Jiurry and excitement on 
board the steamer. It is not necessar3-, however, to décide morethan 
that the night was clear, the schooner had the side lights, and should 
hâve been avoided by the steamer. 

Upon the othei part of the case, I fail to agrée with the district 
judge. The schooner jhowed no torch, as the statute orders every 
sailing vessel to do "on the approach of a steam-vessel during the 
night-time." Eev. St. § -1234. Our sailing ruleshave not the strict 
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and arbitrary character which tlie highest court in England attributes 
to the act of paiiiament, making a departure from any rule conclu- 
sive évidence of fault, though no damage bas resulted from it. Stoom- 
vaart Maatschappy Nedaiand v. Pciiinsular é Oriental Steam New. Co. 
5 App. Cas. 870. We admit the usual exception ot the admiralty 
law, that a fault which bas bad no ill conséquence is immaterial. The 
Léopard, 2 Low. 238; The John H. Starin, 2 Fed. Rep. 100; The C. 
Whiting, 3 Fed. Eep. 870; The Oder, 8 Fed. Rep. 172. Still great 
caution must be used in applying this exception. - - ■ 

Congress bas refused to relieve steam-ships of the burden of avoid- 
ing sailing-ships, however difficult it may be for large steamers to be 
handled readily, and however easy for some ligbt sailing craft; but 
tbey hâve imposed upon the latter the duty of giving notice of their 
présence by certain definite means. We are bound, therefore, to 
believe that the exhibition of a torch is useful under ordinary 
circumstances. Experts may, perhaps, be found to testify that a 
moderate speed is harmfnl, a fog-horn useless, and a torch actually 
misleading; but the statute must be obeyed. Accordingly, it is held 
in récent cases that a sailing vessel neglecting this précaution must 
satisfy the court, beyond a reasonable doubt, that no injury can hâve 
resulted from the omission. See The Eleanora, 17 Blatchf. 88, in 
■which the chief justice says (p. 102,) "Nothing short of an absolute 
certainty that it would do no good, to be established by proof on the 
trial, will justify an omission to obey the rule;" and The Sarmatian, 
2 Fed. Rep. 911; The Narragansett, 3 Fed. Eep. 251; S. C. 11 Fed. 
Eep. 918; The Samuel H. Crau-ford, 6 Fed. Eep. 906; The Alabama, 
10 Fed. Rep. 39i; The Roman, 12 Fed. Rep. 219; S. C. 14 Fed. 
Rep. 61; The Pennsylvania, 12 Fed. Eep. 914; The Johns Honkins, 
13 Fed. Eep. 185. 

Whether ail the earlier cases were rightly decided on their facts, 
is of no great conséquence at présent. The principle is clear, and 
must be adhered to. In this case, by holding the witnesses of the 
steamer to the exact accuracy of their statements, we might say that 
tbey bad seen the schooner's ligbt so early that a. torch would not 
bave added anytbing to their knowledge; but there is always a strong 
temptation for the steamer's witnesses to exaggerate the distance at 
which the sailing vessel was seen, in order to show their vigilance; 
and it would not be just to hold them responsible for neglecting or 
failing to see the scbooner, and at the same time to hold that tliey 
did see it so soon that a torch would not bave enlightened them. 

In this case there is no évidence upon either side on this point, 
except that no torch was shown. It does not appear whether there 
was a torch on board the scbooner. Ona rather significant circum- 
stance is that the mate, who was the lookout, saw the danger in time 
to blow a fog-horn; why he did not then, or a little sooner, show a 
torch, be bas not explaiued. I must therefore vary the decree so far 
as to divide the damages, and it is so ordered. 
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The Blenheist. 
Ball V. WiNSLow. (Two Cases.) 

(Circuit Court, D. Massachusetts. August 20, 1883.) 

1. Coi.T.TSTON — Evidence — Fault. 

The évidence in tliis case, upon exaraination, appears to sustain the judg- 
ment of the district court, and it is aocordiugly attirmed. 
The Blenheirii, 14 Fed. Éep. 797, afflrmed. 

2. BAitn — Vai,uation of Vessel — Tort — Timk and Place. 

The maxim that damages for a tort are to be assessed as of the time and 
place at which the tort is coramitted, miist be takeii witli a good deal of allow- 
ance, so far as the place is concerned. If a foreign ship is destro^-ed in Ameri- 
can waters, and if in sucli a place her market value is low by reason of our 
navigation laws, the measure of damages for her loss would be her value in 
the home port. 

In Admiralty. 

Frank Gooclwin, for Bail. 

Alinon A. Strout, for Winslow. 

LowELL, J. The causes of this collision are obscured by tlie usnal 
conflict of testimony; but, atter a careful study of the record, I coii- 
cur in the conclusions of the district judge in TIte Blenheim, 14 Fed. 
Eep. 797, that the brigantine is not proved to hâve contributed to 
the disaster by a change of course. That her people tried to deaden 
her way, is proved; but, if that is ail, no possible injury can hâve 
resultedfrom their action. I find the prépondérance of the évidence 
to be that whatever they did was done in the last extremity, and was 
not the cause, in whole or in part, of the collision, 

The objection taken to the assessor's report, ably argued as a point 
of law, is rather one of fact. The valuation of $12,0U0 for the ship 
was adopted from the évidence of two persons who were well ac- 
quainted with her, one of whom had an interest in the resuit, and 
the other not. The experts called on behalf of the claimants, who 
estimated the ship at about §1,500 less, candidly admitted that they 
should prêter the opinion of persons who had actual knowledge. 

The point that the market value at Demarara should be the meas- 
ure of damages, because the collision happened within a few miles 
of a port in that country, is not in the case, because there is no évi- 
dence from either side of such value. I will say, however, that the 
maxim that damages for a tort are to be assessed as of the time and 
place at wuich the tort is committed, must be taken with a good deal 
of allowance, so far as the place is concerned. If a foreign ship is 
destroyed in American waters, and if in such a place her market 
value is low by reason of our navigation laws, the measure of dam- 
ages for her loss would be her value in the home market. How- 
ever, that point is merely a moot one in this case. The witnesses 
on both sides hâve adopted the home market in making their esti- 
mâtes, and the assessor has decided fairlv and iustlv upon the weight 
of the évidence. Decrees afBrmed. 
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iTiLEE and others v. Levy.* 
[Circuit Court, W. D. Louisiana. 1883.) 

1. JuUISDTCTIO^^CrTIZENSniP — ]\IOTION TO RemAND. 

The question, wlietlier or not this cause is a suit in wliicli there exists a con- 
troversy between citizens of différent states, is not an issue wliich can be raised 
and judicially deterraincd on the trial of a motion to remand the case to the 
state court. 

2. S AMR — Plea — Equity Rule 31. 

■\Vlien tlie pleadings sliow jurisdiotion, as in tlie instant case, the qiiestion 
of citizenship can only be brouglit to the attention of the court by a plea duly 
flled and sworn to accordins; to rule 31, Kules of Practice in Equitj'. Hoyt v. 
Wrifjhl, 4 FED. Kep. 108; 12 Blatchf. 320; B Blatchf. 130. 
J. Samk — Suit ey Executor, Legatee, and Partner. 

A suit originally instituted in the state court by an executor, legatee, 'who 
also sues as the agent of other legatees, non-rcsidents, claiming a sura of money 
■ from a liquidating partner as due to the succession of his deceased partner, is 
not an action merely incidental to the settlement of tlie succession of the de- 
ceased partner; is not an action which is supplemenlal to nor auxiliar\' of any 
pending proceeding in such succession, nor in anj' sensé an ancillary suit; but 
is a separate, distinct, and indui^endeat suit, purely within the provisions of 
the fédéral judiciary act of lb75, and is properly removed to this court on the 
application of either part}' litigant. 

4. Same — Subject-Matter of Suit — Act of 1S75. 

Tlie judiciary act of 1S75 does not déclare what particular subjoct-matter 
shall or shall not enter into the controversy sought to be removed; lience it is 
not within the province of the state or fédéral courts to saj'that a suit in equity, 
ivhere there is a controvers}' between parties of différent citizenship, cannot 
be removed bccatise of its peculiar subject-matter. 

5. Same — Bonding in Probate Court. 

The faet that the liquidating partner gave bond in the probate court of tho 
state, or that he is an officer of such court, might alïeet this court's jurisdic- 
tion ralione iiiateriœ to entertain the suit originally, but thèse facts are of no 
conséquence in considering tlie motion to remand. 

6. Same — Removal of Probatï; Pi'.oceedings. 

This court lias jurisdiction of suifs in what are called probate proceedings, 
wiien properl}' removed to it trom the state court. 
Suits and proceedings in rem detined. 

On Motion to Eemand. 

Alexandcr é Blanchard, for plaintiff. 

Lanà de Land and li. I. Loone;/, for défendant, 

Boarman, J. Lazarus Bodenheimer, a member of the commercial 
partnership ot Levy & Bodenheimer, died, leaving a large estate in 
the pa/mership. In his will he appointed William Filer and Simon 
Levy esecutors, and Simon Levy also qualified, as liquidating part- 
ner. Levy having administered the partnership for one year, — the 
time allowed him for elosing up the business, — William Filer, as ex- 
ecutor, legatee, and as the agent for other legatees, citizens of New 
York, sued Levy in the state court. They allège that Levy, having 
made no final account of his administration of the partnership, bas 

ïReported by Talbot Stillman, Esq., of the Monroe, Louisiana, bar. 
T.17,no.8— 39 



610 rEDERAIi EEPOIiTER. 

in Èïs iiaHiîs, as liquidating partner, a large sum of money belcHig- 
ing to Bodenheimer's succession, and they pray that he be ordered 
to make a complète account of his said administration and pay over 
to them whatever sum may be found to be due by him as liquidating 
partner. Levy, the state court having refused to allow his pétition 
for removal, caused the transcript to be filed in this court. William 
Filer's counsel moves to remand the case for the foUowing reasons : 

"(1) This is not a ' suit at law or in equity,' vvithin the meaning o€ the acts 
of congress foi- tlie removal of causes ; tlie proceedings souglit to be removed 
not being an indépendant suit, bat simply a séquence, dependency, or supple- 
mental proceeding, based upon the laws and statutes of the state of Louisiana. 
(2) That the said Simon Levy having applied for the appointment of liquida- 
tor of the firm oÉ Levy & Bodenlieimer to the state court, and having been 
appointed by said court, qualified, and given bond as sucli, ail in accordance 
with the peculiar statute of the state, therebj' voluntarily submitted himself 
to the jurisdiction of said court, and rendered himself amenable solely to the 
control and jurisdiction of said court, in ail matters pertaiuing to the admin- 
istration of his said trust as liquidator, and accountingfor the same. (3) The 
same cause was not and is nota suit in which there is a controversy between 
citizens of différent states, for that the said L. Bodenheimer, in his life-time, 
was a citizen of the state of Louisiana, and said Simon Levy, one of the ex- 
ecutors, is, and bas at ail times been, a citizen of Louisiana; that the minor 
children of S. Levy, spécial legatees under the will of L. Bodenheimer, are also 
résidents of the samestsite; that "William Filer, one of the executors, and also 
a legatee and agent for Bertha and Fanny Filer, and Mary Bodenheimer, leg- 
atees under same will, is also a résident of the state of Louisiana, and -«"as 
such at the date of the application to remove this cause. (4) ïhe condition 
of said cause, by reason of the decrees and orders already entered in the state 
court, and now in fuU force as to tfaeexecutor, the legatees, the said liquidator, 
thèse défendants, and to others, is such that this court cannot proceed in the 
same manner as if the cause had been originally couimeneed in this court." 

The issue sought to be made in the third ground for removal, as to 
citizenship, cannot be raised on the trial of this motion. When the 
pleadings show jurisdiction in this court, as in this case, the question 
of citizenship can be brought to thje attention of the court only by a 
plea duly filed and sworn to according to rule 31, Eules of Practice in 
Equity. Hoijt v. Wright, 4 Fed. Kep. 168; 12 Blatchf. 320; 6 
Blatchf. 130. - 

If the pleadings hère do not disclose a "suit of a civil nature at 
law or in equity," as contemplated in the att of 1875, then it follows, 
■without considering the matters set up in the second and fourth 
grounds, the latter of which seems to be outside of the pleadings, and 
is at best merely supplemental to or argumentative of the position 
taken in the first ground, that the motion to remand should prevail. 

On the other hand, if the pleadings disclose a jurisdictional suit, 
the court will retain the suit, whatever difïïculties may appear to at- 
tend its trial in the shape it now comes in. - 

The plaintifï's demand is that Levy, as liquidating partner, sliall 
make a complète account of his administration of the partnership, 
and pay over a sum of money due by him, as liquidating partner, to 
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the succession of Boclenheimer. In the transcript îs the opinion of 
the judge refusing the removal. He rests his judgment on his opin- 
ion "that the proceeding sought to be removed is merely auxiliary 
to the final settlement of the succession, and, being cognizable only in 
the state court in wliich the succession was opened, it eannot be re- 
moved." In maintenance of this view, that the action brought by 
Filer is an ancillary suit, he cites the cases reported in 29 La. Ann. 
372; 30 La. Ann. 1; Id. 56; 34 La, Ann. 731. 

The Louisiana suprême court, in 29 La. Ann. 372, held that a 
pendlngi,j^suit in a state court, whose object is to enjoin exécution of a 
judgment of that court, is not removable, because it is an ancillary 
suit. This opinion was reafSrmed in the case of IVatson v. Bondurant, 
30 La. Ann. 1. On writ of error this latter case reached the United 
States suprême court, and in 93 U. S. 281, the court held that the 
case had ail of the cléments of a suit in equity, and was properly re- 
moved. In 30 La. Ann. 56, the state court held that a pending suit 
to annul a judgment of the state court, though the fédéral court had 
jurisdiction as to parties, was an ancillary suit and could not be re- 
moved. But the case in 30 La. Ann. 56, is not in point, because the 
opinion shows that the removal was sought in the state court pnor 
to the act of 1S75. The case cited from Zi La. Ann. 732, will be 
considered further on. 

The right that citizens of différent states hâve to sue each other, 
in the fédéral courts, is a constitutional right, for the exercise of 
which congress bas amply provided in the several judiciary acts. 
"The cons'iitution imposes no limitation upon the class of cases involv- 
ing eontroversies between citizens of différent states to which the judi- 
cial power of the United States may be extended ; and congress may, 
therefore, lawfuUy provide for bringing, at the option of either of the 
parties, ail such eontroversies within the jurisdiction of the fédéral 
judiciary." 92 U. S. 10. 

There is ncthing in the act of A. D. 1875 that forbids this court 
-to take jurisdiction of sitits, in what are called "probate proceedings," 
when the case is removed to it. In Gaines y.Fuentcs, 92 U. S. 10, 
the court held that a proceeding to probate a will was an action in 
rem, and that such proceeding was not a suit, because it did not in- 
volve a controversy between parties, hence the fédéral court had no 
original jurisdiction to try such a proceeding. But congress, in provid- 
ing for the removal of any pending suit, in the act of 1875, did not deem 
it necessary to say what particular subject-matter sliall or shall not 
enter, into the controversy sought to be removed, and it is not within 
the province of the state or fédéral courts to say that a suit in equity, 
where there is a controversy between parties of différent citizensbip, 
•eannot be removed because of its peculiar subject-matter. It is the 
fact that there is a suit or controversy between the parties, not ancil- 
lary to a judgment or pending suit in a state court, that warrants the 
removal. 
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lu i03 U. S. 485, Justice Woods said: 

"Upon the question of removal it is entirely immaterial whether or not the 
suit, as an original action, could liave been maintained in tlie fédéral court. 
In short, no provision of the state law, no peculiarity in the nature of the lit- 
igation. which would forbid the United States court from entertaining orig- 
inal jurisdiction, could prevent the removal, provided the case fell within the 
terras of the statnte for the removal of causes. Railway Co. v. Whitton, 13 
AVall. 270; Ins. Co. v. 3forse, 20 AVall. 445; Gaines v. Fuentes, 92 U. S. 10; 
Boom Co. V. Patterson, 98 U. S. 403." 

In an action brought in a state court by a legatee for a legacy un- 
der a lost will against a sole heir, it was lield, though granting tbe 
case could not bave been originally brougbt in the fédéral court, its 
subject-matter did not hinder its removal. Southworth v. Adams, 4 
Fed. Kep. 1; 92 U. S. 10. 

In 34 La. Ann. 731, it was held "that proceedings involving con- 
fiicts between heirs, legatees, or creditors of a succession, as well as 
between parties claiming contradictorily the right of administering 
the succession, are mère incidents to tbe settlement of an estate, 
and as such fall exclusively within the jurisdiction of a court having 
probate jurisdiction." Let this announcement be adrnitted, it does 
not by any means follow, under the jurisprudence of Louisiana, that 
an action by an executor or legatee, for a sum of money due by a 
liquidating partner to the succession of bis deceased partner, is a 
mère incident to tbe settlement of tbe succession, and is cognizable 
only in a court having probate jurisdiction. Tbis question was 
passed upon directly by the suprême court of the state in 31 La. 
Ann. 156, where it was held by an unanimous court that "the obli- 
gation of a surviving partner is an ordinary civil obligation, which 
must be enforced in the ordinary civil tribunals having ordinary ju- 
risdiction, and is no more cognizable in a probate court thau would 
be any obligation to the succession." Under this opinion of the state 
court it is clear that there is nothing in the peculiar laws of Louisi- 
ana that makes Levy, as he is sued in this case, liable exclusively, 
solely, or at ail to a court having probate jurisdiction; and, if he is 
indebted to tbe succession, he must be proceeded against and held in 
the same way that any other debtor would be. 

The fact that he qualified and gave bis bond in the state court, or 
that he may be an officer of the court, as is suggested by the state 
judge in his opinion, may or may not aiïect this court's jurisdiction, 
ratione materiœ, to entertain such a suit originally; but such facts ap- 
pear to me of but little conséquence in considering this motion to 
remand. 

It bas never beeen contended that congress, in any of the several 
judiciary acts, intended to invest the circuit courts with powers to con- 
trol the proceedings in the state courts, or to interfère with their 
power to exécute their own judgments by proper process; nor do I 
think the act of A. D. 1875 was intended to provide for tbe removal 
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of controversies -which présent only supplemental actions relating to 
mère modes ot exécution or relief, and which are inseparably con- 
nected with a judgment or pending proceeding in a state court. It is 
clear enough tbat thèse are a class of actions recognized in the juris- 
prudence of the state, as weil as fédéral courts, that are incidental 
to, and which are distinguished from, independent or original suits, 
and the character of such cases is always open to examination, for 
the purpose of determining, ratione materiœ, vihether the courts of the 
United States hâve jurisdiction to entertain them either originally or 
on removal. But this class of cases, it will be found, are always of 
a supplemental character, and inseparably connected with an original 
suit, judgment, or decree, and relate to some mode of exécution or 
relief, which cannot be transferred to the fédéral courts without in- 
terferingwith the proceedings of the state court in which the original 
action was begun. But where the suit, whatever it may be called, is 
not merely a mode of relief or exécution, but contains an independ- 
ent controversy, it isequally as clear that itcan be removed, because 
its transfer tothe circuit court cannot at ail interfère with thepowers 
of , or control the proceedings of, the state court. Biiford v. Strothcr, 
10 Fed. Eep. 406; 4 DiU. 557; 5 Dill. 223; 99 U. S. 80. 

As far as I am informed, by the pleadings and argument of coun- 
sel at the time this suit was fîled in the state court, there was no suit 
of any kind pending between Levy, in any capacity, and thèse plain- 
tiffs, and no suit for or against the succession affecting Levy as 
liquidating partner. The stages of progress made in the settlement 
of Bodenheimer's estate appear to be as follows: His will was pro- 
bated; Levy and Filer qualified as executors; Levy qualified, gave 
bond, etc., as liquidating partner ; and, after the year expired. Filer, 
as the next and last stage, instituted this suit for the recovery of a 
debt due the succession. In this summary of its development, to 
what suit is the action, now under discussion, a séquence? Upon 
what stock is the demand against Levy for a sum of money grafted? 
There is no mode of relief or exécution asked for which is inseparably 
connected with any judgment, original suit, or proceeding now in the 
state court. 

This suit being entirely free from such connections, and being be- 
tween citizens of différent states for a claim capable of pecuniary 
estimation within the jurisdiction of this court, it appears plainly to 
me that the motion should be denied. 
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West Toriland Homesteab Ass'n v. Lownsdale, Assignée. 

(District Court, 1). Oregon. August 21, 1883.' 

Cloud ok Title. 

In 1871 sundry persons wno were owncrs in common of a tract of land, laid 
out thereon a Carter's addition to Portland, and partitioned tlie same araong 
tliernselves by deed, designaling tlierein tlie bloclis and lots allotted to caoli, 
among wliicli was iilock 67, allotted to Charles M. Carter. Tbe deed of parti- 
tion was recorded, but the plat was not. Bhortly afler, L. F. Grever and wife, 
■R'ho were parties to this partition deed, laid out an addition to tbis Carter's 
addition, on a tract of land belonging to said wife, and lying immediately soutb 
of said tirst survey, and numbered one of the blocks therein 67 ; said Charles 
M. Carter having, in the mean time, cbanged the désignation of the flrst blocli 
67 to that of parle block, and set it apart for public use as such ; and tbereupon 
tlie parties to bolh surveys united in executing a common plat of them as Car- 
ter's addition to Portland, in which the ûrst block 67 ■was designated as a park 
block, and the second one by that number. In 1875 Grover and wife conveyed 
block 67 in tlie second survey to the plaintiff, and on February 19, 1878, the 
défendant was appointed by this court assignée in banknjiptcy of the estate of 
said Carter, and witliin less than a year before the commencement of this suit 
set up a daim to the property, as such assignée, under the deed to Carter, and 
was proceeding to sell the same. Tlie bankrupt never claimed the property, 
f.nd the plaintifl and his grantors hâve ahvays paid the taxes thereon. Sleld, 
(1) that it was a case of latent ambiguity in the deed to Carter arising out of 
the subséquent circumstanccs, wliich the plaintiff was entitled to explain by 
showing that it was not the intention of the parties thereto to convey the sec- 
ond block 67, and that it appeared from tlie facts that the plaintitï liad the 
légal title to the property, and was not precluded by the circumstanccs from 
asserting it in this suit ; (2) that the défendant, under the circumstances, bas 
color of title to the property, and if he were allowed to sell it, he would thereby 
cast a cloud upon the plaintifï's title, and therefore equity will restrain him 
by injunction from sodoing; (3) that if section 5057 of the Revised Statutes 
is applicable to the case, this suit is not barred by it, because it is only brought 
to prevent the tlireatened wrongful sale, and therefore the right to sue did not 
accrue until tlie défendant underlook to sell the premises, and did some act in 
Tiursuance of such purpose. 

Suit in Equity to prevent a cloud on title. 

C. P. Heald, for plaintiff. 

George H. Williams, for défendant. 

Deady, J. This suit was commenced on March 27, 1883, and on 
July 20th the court sustained a plea to the bill of the limitation con- 
tained in section 2 of the bankrupt act, (section 50.57, Eev. St.,) ante, 
p. 205. 

It bas since been heard and submitted on a demurrer to an amended 
bill, filed July 24th, -wbich présents the case in quite a différent 
aspect. 

ïhe plaintiff is a corporation formed and existing under the laws 
of Oregon, and brings this suit to restrain the défendant, as assignée 
of Charles M. Carter, from sellmg block 67 in Carter's addition to 
Portland as the property of the bankrupt. 

It appears from the amended bill that on and prior to September 
7, 1871, Joseph S. Smith, Charles M. Carter, T. J. Carter, and L. F. 
Grover were the owners in common of the then unsold portion of the 
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donation of Thomas and Minerva Carter, in township 1 south, of range 
1 east of the Wallamet meridian, — the same being bounded on the 
south by the east and west subdivision line of section 4 of said town- 
ship, — and as such owners, in August, 1871, surveyed and laid out 
Carter's addition to Portland thereon, and designated the blocks, lots, 
and streets thereof by numbers and names on a plat that they then 
executed and acknowledged, but did not record, and by deed duly re- 
corded then partitioned the premises among themselves, designating 
therein, according to said plat, the lots and blocks allotted to each ; 
that on said plat there was a block designated 67, and the same was 
conveyed, by the deed so executed, to Charles M. Carter as "block 07 
in Carter's addition to Portland," but said survey and plat were after- 
wards so changed "by said Carter and others" that the said block bas 
ever since been known as a park, and not as block 67; that at the 
time of said partition said parties had no interest in any land south 
of said east and west subdivision line, and there was then no other 
plat in existence than the one aforesaid, to which they could hâve 
referred in the exécution of said partition deed; that in October, 
1871, said Grover, and Elizabeth, his wife, caused a certain tract of 
land, belonging to said Elizabeth and adjoining the aforesaid tract 
on the south, to be surveyed and mapped into blocks, lots, and streets, 
and designated by numbers and names as a part of Carter's addition 
to Portland, among which was a block numbered 67; that afterwards 
said Grover and wife, together with the parties to the said partition, 
made a gênerai plat of both said additions to Portland, and duly 
executed the same and caused it to be recorded on November 4, 1871 ; 
that the block designated as 67 in the iirst survey is marked on said 
plat as a park, while the block now known and designated thereon as 
number 67 is the one surveyed and mapped by Gro ver and wife on 
her land, subsequently to the making of said partition deed to Charles 
M. Carter, and was not in existence, as such, at the date thereof. 

It is also alleged in the bill that said Grover block 67 was no part 
of the considération in or îot said partition; nor was it the intention 
of the parties thereto to refer to it or comprehend it therein, but that 
the block numbered 67 in the deed to Carter was another parcel of 
land included in the tract owned in common by said parties, and not 
the parcel now known as block 67, in Carter's addition to Portland; 
and "that it is by accident" that the description of the block con- 
veyed to Carter answers to that now known as block 67, in said ad- 
dition. 

On August 11, 1875, said Grover and wife, for a valuable consid- 
ération, conveyed the block now known as 67 to the plaintifï, by a 
deed which was duly recorded; and it is alleged that the plaintiff, in 
obtaining such conveyance, acted in good faitb; that at the date of 
such conveyance, and prior to the one to Charles M. Carter, said 
Grover and wife were in the exclusive possession of said block, and 
paid the taxes thereon, and since said conveyance to the plaintifï it 
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has been and now is in the like possession, and has paid the taxes 
thereon; that said Carter was never in the possession of the prem- 
ises, nor ever paid any taxes thereon, or claimed any title or iuterest 
therein, or contracted any debt upon the faith of such title or inter- 
est, and that no judgment creditor of said Carter was deceived by the 
fact that a block (57 was contained in the deed to him; and that 
Grover and wife, when they gave tlie number 67 to the block in ques- 
tion, aeted in good faith, relying upon the records of the county, and 
the understanding that snch désignation, as applied to the parcel of 
land firat numb&red 67, had been abandoned. 

The bill further allèges that the défendant, as assignée aforesaid, 
and by reason of the premises, now claims to be the owner of the 
block in question, and is about to sell the same at public auetion, 
and will so do unless restrained by this court, and wiU thereby cast 
a cloud upon the plaintifï's title thereto, to its manifest wrong and 
injury; that the défendant never set up any claim to the block in 
question, to the knowledge of the plaintifï, prior to the publication 
of the advertisement giving notice that he would sell the same on 
March 28, 18S3. 

The causes of demurrer are : 

(1) The suit is barred by section 5057 of the lievised Statutes; (2) the 
plaintifE is chargeable with notice of the deed to Carter prior to the exécution 
of the one to it; (3) tlie allégations as to the discovery of tlie plaintiiï's right 
of suit are uncertain and insullicient; (4) there was no accident or mistake 
in the exécution of the deed to Carter; (6) the parties to tlie deed to Carter 
mntually abandoned the first block 67, and dedieated it to public uses, and 
substituted the second block 67 therefor; and (6) there is no equity in the 
bill. 

The identity of block 67 in Carter's addition is afïected by this 
state of things, but the apparent confusion is neither the resuit of 
accident nor mistake. On the contrary, the separate acts which, 
takeu together, hâve caused this ambiguity were deliberately intended 
by the parties, acting upon a correct conception of the facts pertain- 
ing to eacb, but apparently witliout considération for, or attention to, 
their collatéral or incidental eiïect. 

An accident is an unforeseen or unexpected event, of which the 
party's own conduct is not the proximate cause. Pom. Eq. Jur. 
§ 823. But the désignation cf the Grover block 67 by the plaintiiï's 
grantors, while their deed was on record to another block 67 in a 
Carter's addition, was the immédiate cause of this confusion. 

A mistake is an erroneous mental conception that influences the 
will and leads to action. Pom. Eq. Jur. § 839. But the Grover block 
was designated 67, upon the impression, as was the fact, that tue 
similar désignation of a block in the first survey had been abandoned, 
and that parcel of land set apart as a park; and the conveyance oi 
said block to Carter, as block 67, was made and accepted uuder the 
impression, as was also the fact, that there was then a block of thaï 
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number in the first survey, and not elsewbere. But if the parties, at 
the time of the eiecution and filingof the final plat of Carter's addi- 
tion, were not aware or did not notice that the désignation of this 
block thereon, under the circumstances, as block 67, might produce 
confusion of identity and lead to a conflict of claims concerning the 
same, they may be said to bave made a mistake, but only sucb a mis- 
take as arises from that inattention to known or knowable facts and 
their conséquences as constitute négligence. Against such a mistake 
equity affords no relief. Pom. Eq. Jur. § 839. 

Neither is tbere any doubt that upon the facts stated the plaintiff 
is the owner of the block in question, and bas the légal title thereto. 
The conveyance to Carter of block 67 in the first survey did not affect 
the title to block 67 in the second survey, and would not even if the 
second 67 had been then in existence. It was this block that was 
conveyed to Carter, and not the number 67, wherever else it might be 
used or applied. This block was a particular parcel of ground, tben 
designated 67, witbin the linaits of the first survey, and not elsewhere. 

The bill distinctly allèges that such was the intention and under- 
standing of the parties to the conveyances, and the fact that the 
block 67 in the second survey was not then in existence is itself satis- 
factory évidence of that fact. 

The claim that the parties substitnted block 67 in the second sur- 
vey for the one of that number in the first survey is not supported by 
the facts. Nothing of the kind is alleged in the bill, nor do the facts 
stated therein warrant any such inference. On the contrary, it ap- 
pears that the first 67 was changed to a park block before the other 
was surveyed or designated ; and that upon the final plat of Carter's 
addition, which was made up from the previous surveys of the two 
tracts, the first one was accordingly designated as a park block and 
formally dedicated to public use, while the latter was designated as 
private block 67. 

But the making and reeording of this plat did not operate to con- 
vey any block therein to Carter. That might bave been done by 
marking the same on the plat as a donation or grant to him. Or. 
Laws, p. 777, § 3. And the very fact that this was not done is évi- 
dence, under the circumstances, that it was not within the con- 
templation of the parties. Nor does it appear probable that Mrs. 
Grever would surrendera block of her land to Carter in considération 
of a dedication by him of another block to a public use that was of 
as much or more benent to the rest of the parties to the plat than to 
her. And if tbere ever was any agreement or understanding between 
the parties, short of a légal conveyance, that in considération of the 
dedication by Carter to a public iiàe of the first block 67, he should 
receive the second block G7, it did not affect the légal title to said 
second block. And if it is sufficient to raise an equity in favor of 
Carter that the défendant can assert hère, the burden is upon him to 
allège and prove it. 
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Neither is the plaintiâ estopped to assert its right to the premises. 
True, it took the conveyance from Grover and wife with the notice of 
the prior conveyance to Carter, and it is also true that the latter deed 
appeared to convey block 67 in Carter's addition, and this was then 
the only block on the plat that answered that description. But it 
was no further affected by the notice of this deed tlian were the 
grantors therein by the deed itself ; and if they could show, as cer- 
tainly they oould, that the block described tiierein as 67 was not this 
67, but another, so ca» the plaintiff. Besides, the deed to Carter also 
showed upon its face that it was executed before this plat was, and 
therefore there was no ground for the inference that the former re- 
ferred to the latter, or that the 67 mentioned in the one was the 67 
mentioned in the other. 

Upon the whole, this is simply a case of latent ambiguity in the 
deed to Carter, concerning the subjeot-matter of the conveyance, pro- 
duced by circumstances subséquent as well as collatéral to the deed. 
In such a case it is always compétent toshow, by évidence dehors 
the deed, the actual intention, in this respect, of the parties thereto, 
1 Greenl. Ev. § 297; 2 Whart. Ev. §§ 956, 957; Piper \. True, 36 
Cal. 614. 

The effect ôf this ambiguity is to give défendant, as assignée of 
Carter, color of title to the premises, under which, it appears, he 
will, if not restrained by this court, sell the same, and thereby cast 
a cloud upon the title of the plaintiff. For it seems tliat although 
the second block 67 was a part of the separate property of Mrs. 
Grover, and therefore could not even appear to be aiîected by her 
husband's conveyance of the first block 67, that she signed the deed 
with her husband and bis co-tenants, conveying the first 67 to Car- 
ter, so that upon the record Carter appears to hâve received the 
elder conveyance from Grover and wife to block 67. 

That a sale of this property, under thèse circumstances, by the as- 
signée would cast a cloud over the title of the plaintiff, and that, 
therefore, the court bas power, by injunction, to prevent such saie, 
is a proposition 'weH supported by the authorities. Pixlcy v. Hug- 
gins, 15 Cal. 132; Coiilson v. Poi-tland, 1 Deady, 487; Ewing v. St. 
Louis, 5 Wall. 418; Lick v. lîaij, 43 Cal. 88; High, .Inj. §§ 269-272. 

The test of what is a cloud on title is shortVy stated by Mr. Justice 
PiELD, in Pixley v. Huggins, supra, as foUows : "Every deed from 
the same source through which the plaintiff dérives his real property 
must, if valid on its face, necessarily hâve the effect of casting such 
cloud upon the title." 

The plaintiff is clearly entitled to ithe relief ©ought unless the suit 
is barred by the lapse of time. It* is thcreal owner of property. 
Carter never had any interest in it, nor made any claim to it. By 
reason of circumstances occurring after the conveyance to> him, he 
came to hâve color of title to the premises, but nothing more. Nor 
is there any spécial ground on which his assignée, as the représenta- 
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tive of his creditors, can make any better claim to the property than 
he could. No one of them, so far as appears, stands in any such re- 
lation to the property as a purchaser in good faith, and for a valu- 
able considération ; and if he does, it is not perceived on what 
ground he could assert any right thereto as against the true owner, 
unless it he an estoppel by conduct arising out of the fact of the 
plaintifs grantors executing and allowing a plat of Carter's addition 
to go upon the record with a hlock designated thereon as 67,"when they 
knew, or may be presumed to bave known, Ihat a prior deed of theirs 
to Carter's for a block with a similar désignation, in what purported 
to be Carter's addition, -was already on record. But even then the 
fact that the deed was prior in point of time to the plat, and could 
not, therefore, be supposed to refer to it, may be a sufûcient answer 
to "this suggestion. 

Neither is the right of the plaintifï to maintain this suit barred by 
lapse of time. Section 5057 of the Eevised Statutes enacts: 

"No suit, eitlier at law or in equity, sliall be maintainable in any court be- 
tween an assignée in bankruptcy and a person claiming an adverse interest 
toucliing any property or riglits of property transférable to or vested in sneh 
assignée unless brouglit within two years from tlie time when th« cause of 
action accrued for OT against such assignée." _^ . -_^. ^«w., ,,„ 

'But it is not clear to my mind that this case falls within this sec- 
tion. This is not a suit to establish or annul an adverse claim to this 
property, but a suit to prevent the doing of an act concerning the same 
■which, under the circumstances, will cast a cloud upon the plaiutiff's 
title. It is a suit to prevent the défendant from committing a threat- 
ened wrong. True, the right to maintain it rests upon the ownership 
of the plaintifï, and "the threat to do the alleged wrong proeeeds from 
a daim of ownership in the défendant which is adverse to that of the 
plaintiff. 

Suppose, however, the assignée commits a trespass upon premises 
in the apparent ownership and possession of the plaintiff, as by en- 
tering thereon, andcutting and carrying awaygrowingtimber or grain; 
and suppose such entry is made in pursuance of a claim of ownership 
or interest adverse to the plaintifï, — does this section apply io an ac- 
tion to recover damages therefor ? I think not ; and that the section is 
confinedin its opération to cases where the suit is brought directly to 
establish or annul an adverse claim to property vested in the assignée, 
or to recover the possession oi that to which he is entitled as fhe rep- 
résentative of the credîtors of the bankrupt. But suppose the section 
does apply, within what time must an action for the trespass ,be 
brought? In two years from the date of the adverse claim or thecir- 
cumstance out of wLichit is alleged-.to arise, or the commission of the 
trespass? Certainly, within the latter period. Any other construc- 
tion would involre fhe absurdity of a cause of action being barred by 
lapse of time before it arose. So in this case. Admitting that it 
falls within the section, when did the cause of suit accrue? At the 
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time the circumstancês ôccurred wliich gave Carter the color of title 
to this property, on the strength of which his assignée is now threat- 
ening to commit the wrong complained of, or from the time when the 
proceeding for the sale was commenced, or first came to the knowl- 
edge of the plamtiff? In my judgment, there can be but one answer 
to this question. 

As I hâve said, this is a suit to prevent a wrongful sale of the 
premises, which will hâve the efîect to cast a cloud upon the plaintiff's 
title, and the right to maintain it could not hâve accrued until some- 
thing was done by the défendant to manifest his intention or pur- 
pose to make such sale. The mère fact that the assignée bad the 
same show of right to make this sale five years ago as now, is not 
material. He never bad the légal right to sell, and the plaintiff 
«ould not hâve maintained a suit to enjoin himfrom doing an illégal 
act that he had not attempted, and, for aught that appeared, never 
would. If this was a suit to annul or set aside the deed to Carter, 
80 far as block 67 is concerned, upon the ground that it constituted 
a cloud on the plaintiff's title to the existing block 67, the statute, if 
applicable, would doubtless be a bar to the relief sought. But this 
suit goes no further baok than the wrongfal attempt of the défendant 
to sell, and is limited in its object to the prévention of that wrong. 

ïhe case of Bailey v. Glover, 21 Wall. 346, is not in poi.:t. ïhat 
was a suit by the assignée to set aside a frandulent conveyance by 
the bankrupt, and of course the cause of action — the right to hâve 
such convej-ance set aside — accrued as soon as it was made. The con- 
veyance passed the title, subject to the right of the creditcrs to hâve 
it set aside for fraud, and the interest to the grantee therein was ad- 
verse to the creditors from the date of the transaction, and would, by 
lapse of time, ripen into an absolute estate in the premises. In re 
Estes, 6 Sawy. 400; [S. C. 3 Fed. Eep. 134.] 
The démarrer is overruled. 



IIosTETTËR and others z>. Friës and others. 
(Circuit Court, s. D. New York. May 31, 1SS3.) 

1. Namtî nv New A TîTiri.E — llrr.nr to Use of. 

Wlicn a new iirtic'e is made a narae niust be given to it, and Ihis name be- 
comes, by common acceptation, thu appropriatc descriptive term by which it is 
known, and lliereforc bccoiiics ptililic property, so tlial ail who liave t)ie risht 
to manufactura and «ell ilie préparation hâve tlie right todesignate and sejl it 
by the naine by whicli alone it is known, provided care is oliserved to sell the 
préparation as the manufacture of the seller, and not the préparation made by 
anotlier. 

2. TllADE-itATiK — DEFINITION'. 

A trade-mark consists of a word, mark, or device adopted by a manufacturer 
or vcndor to distinguisli his lîroductiun from other productions of the satue 
ailicle. 
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3. Same— NAJrE Indicating Kind or Description op TniNO. 

A name alone is not a trade-mark wlien it Is understood to signify, not the 
particular manufacture of a certain proprietor, but the kind or description of 
thing whicli is manufacturcd. 

4. Same — Ik.idnction Kefused. 

Complainantsclaimed the riglit to uïe the name " Dr. J. Hostetter's Stomach 
Bitters" in connection witli certain labels, bottles, and other devices whicli 
designated tlie préparation as of tbeir own manufacture and indlcated its o'ri- 
gin, and in their bill thcy avorred tliat défendants were seliing to the trade an 
extract out of Avliich it was clairacd Hostetter's Bitters could be made, with 
directions how to make sucli bitters, and tbat the retail dealers were making 
tlieso bitters and refilliug comphùnant's bottles, with their labels and devices 
thereon, and tlms seliing them. Ileld, that défendants had the rigut to sell 
their extract as charged, as no purcaaser could suppose that he was purchasing 
the préparation made by complainants; that tliey could not be held responsi- 
ble for the acts of tliird"parties; and that an injunction would not be granlcd. 

In Eqnity. 

A. II. Clark and James IVatson, for complainants. 

I. A. Engleltart and A. J. Dittenhoefer, for défendant. 

Wallace, j. The motion for a preliminary injunction mnst be 
denied, because it does not appear from the bill and affidavits that 
défendants are infringing the complainant's trade-mark. Com- 
plainants' property consists in the right to use the name "Dr. J. 
Hostetter's Stomach Bitters" in connection with certain labels, bot- 
tles, and other devices, which designate the préparation as of their 
own manufacture, and indicate its origin. The bill allèges that the 
défendants are engagedinmanufactuving and seliing certain essences, 
cils, and extracts Tv'hich they represent can be so inanipulated and 
used as to produce a good imitation of varions -n'ell-known brands of 
bitters, among them an imitation of Hostetter's Bitters; that they sell 
the same to compounders and jobbers, with instructions to the pur- 
chaser as to the mode of compounding the bitters and seliing them 
as the genuine article; and that such purchasers compound the es- 
sence and sell the bitters made thereby to retail dealers, and the lat- 
ter procure the second-hand empty bottles that hâve been sold bvthe 
complainants, having the labels thereon, and refill them with the bit- 
ters compounded from the défendants' essences and palm them off 
upon tlie public as the genuine bitters of the complainants' manu- 
facture. 

The complainants hâve neither the exclusive right to make bitters 
compounded after the formula of Dr. Hostetter, nor the exclusive 
right to sell bitters by the name of Hostetter's Bitters. The prépa- 
ration never had any name until it was offered to the public and 
christened. When a new article is made a name must begiven to it, 
and this name becomes bj' common acceptation the appropriate de- 
scriptive term by which it is known, and therefore becomes public 
property. If tliis were not so any person could acqtiire the exclusive 
right to a formula by giving a name to the compoimd produeed, not 
only when the compound bas not been patented, but when it might 
not be the subject of a patent. Ail who bave the right to manufac- 
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ture andsell the préparation liave the right to designate and sell it 
by the name by which alone it is known, provided care is observed to 
sell the préparation as the manufacture of the seller and net the 
préparation made by another. A trade-mark consista of a word, mark, 
or device adopted by a manufacturer or vendor to distinguish his pro- 
duction from other productions o£ the same article. A name alone 
is not a trade-mark when it is understood to signify, not the particu- 
lar manufacture of a certain proprietor, but the kind or description 
of thing which is manufactnred. Singer Mamtfg Co. v. Loog, 15 
Eeporter, 53G; Wheeler é Wilson Manufg Co. v. Shakcspear, 39 Law 
J. Cb. 36 ; Young v. Macrae, 9 Jur. (N. S.) 322. 

Obviously, no one would be deceived into the supposition that the 
défendants were selling the complainants' production when they only 
profess to sell an extract from which Hostetter's Bitters can be made. 
Défendants not only hâve the right to make and sell the eistract, but 
they hâve the légal right to make and sell a préparation which they 
call Hostetter's Bitters, provided they do not employ the bottles, 
labels, symbols, or devices whioh hâve been used by the complain- 
ant to distinguish their own production of that préparation, or such 
équivalents as may deceive the public in that regard. If the bill 
had distinctly alleged that the défendants were engaged in a scheme 
to put upon the market and palm off upon the public a préparation 
of their own as the complainants' préparation, and thèse allégations 
were shown to be true, the défendants could not escape an injunc- 
tion merely upon the ground that they had not sold the préparation 
themselves. But ail the gênerai allégations of fraud and conspiracy 
in the bill are resolved into the spécifie acts of wrong-doing particu- 
larly stated; that is, selling the extract and informing their cus- 
tomers how it may be made into Hostetter's Bitters. The actionable 
transgression of the complainants' rights is that committed by the 
retail purchasers who buy from the défendants' customers — those 
who use the bottles, labels, and symbols which constitute the com- 
plainant's trade-mark. The défendants may be instrumental in 
effecting the wrong by providing some of the means emplo3^ed, but 
they only do what the law permits them to do. And even ifjit could 
be assumed that they contemplated the further wrong-doing of the 
retailers, the law does not visit motives or intent unaccompanied by 
a wrongful overt act. The bill, however, does not allège that they 
are participants in the violation of the complainants' rights further 
than by selling the extract, and giving instructions how it can be 
made into Hostetter's Bitters. 

The motion is denied. 

See Wilcox & Gibhs Seicing-macliine Co. v. The Gibbens Frame, înfra; Bur- 
ton y.Stratton, 12 Fed. Réf. 696, and note, 704; Shaio Stocking Co. v.JIack, 
Id. 707, and note, 717. — [Ed. 
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WiLcox & GiBBS Sewing-Machine Co. V. The Gibbens Fkaue. 

(Girfiuit Court, 8. D. New York. August 4, 1883.) 

1. Trade-Maek — FoRM oii Shape 01? Patentkd Machine — Expiration op 

Patent. 

Wliile no one lias tlie right to make and sell his own wares as the wares of 
another, evory one lias t lie right to make and sell any wares not protected by 
patents ; and a manufacturar of a patented article, after the expiration of the 
patent, has a right to rcpresent that it was made according to the patent, and 
to use tbe namo of the patentée for that purpose. 

2. Same — LiiGiiT to Use Form or Siiape of Maqpine. 

AVhere fraraes for sowing-machines in the form of the letter G hâve been so 
extens'.vely mannfactured and sold by the inventer, during the time they were 
protected by patents, that the machines containing this feature come to be 
kcown in the trade thereby, after the expiration of the patents, the patentée can- 
not, by clainting such form or shape of frame as a trade-mark, prevent others 
from using such frames in sewing-machines manufactured and sold by them. 

3. Same — JIark DEscnir-rri's of Quai^itt or Style. 

Anything descriptive of the properties, style, or quality of an article merely, 
is open to ail. 

In Equity. 

Stephen A. Walker and A. C. Broivn, for orator. 

J. Ilainpden Dougherty and Joseph C. Fralcy, for défendant. 

Wiieelek, J. This suit was brought in the suprême court of the 
state to restrain the use of frames in sewing-machines in the shape 
of the Eoman capital letter G. A preliminary injunction restrain- 
ing such use until further order was granted ex parte; and before fur- 
ther proceedings the cause was removed to this court. It has now 
been heard on motion to dissolve this injunction. 

As the case now stands it appears that letters patent No. 21,129 
were granted to James E. A. Gibbs, under date of August 10, 185S, for 
improvements in sewing-machines, the drawings and model of which 
showed this frame, but it was not claimed as a part of the patented 
invention; that design letters patent No. 1,206, nnder date of Feb- 
ruary 21, 1860, were granted to him for this form of frame; that 
upon the surrender of the original patent No. 21,129, reissued let- 
ters patent No. 2,655, under date of June 18, 1867, were granted to 
him, in which this shape of frame was particularly described, and its 
advantages set forth as, "which not only stamps it with a peculiar 
character, but is also exceedingly useful, as it affords the greatest 
possible space for the cloth or material to be sewed of being turned 
and twisted under the needle and upon the table;" and there was 
claimed as a part of the patented invention, "combining with the 
vibrating needle-arm a frame-shape substantially like the Eoman let- 
ter G, as herein shown and described, and for the purposes set forth." 
The orator operated under thèse patents until they expired, — the de- 
sign patent, February 21, 1867, and the reissue patent, August 10, 
1872. The orator registered this form of the frame as a trade-mark, 
and obtained certificate No. S, 356, dated from June 14, 1881, in the 
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déclaration for which it is stated tliat "this trade-mark lias beenused 
continuously in the business of the said company since the year 
1859." Tiie orator manufactured and sold sewing-machines having 
this form of frame so extensively and for such length of time, while 
others -nere excluded from doing so, that its machines came to be 
known in the trade by this feature. The défendant makes and sella 
machines with the same style of frame, -which, to some extent, in- 
dicates to those not informed ttiat his machines are of tlie orator's 
make. 

The question now îs wliether the défendant bas the right to con- 
tinue such use of this form of frame, or the orator bas the riglit to 
bave him restrained from such use. This frame is an essential part 
of thèse sewing-machines, as it supports most of the moving parts of 
the maohinery in the proper place for doing their work. This form 
of frame bas some advantages over others, in that it requires less 
room for itself in proportion to the room afforded by it for the other 
parts and the material sewed, as described in tbe patent for it. 
Sewing-machines made with thèse frames, otherwise good, were good 
machines. The frames in this form were a part of the manufacture 
to be identified as to source, and not an identifying mark, merely, of 
source, indiffèrent to tbe manufacture. The orator, in the use of this 
frame, made a good machine in this respect. Without the protection 
of a patent, however, tbe orator could not, by making good machines, 
either in form or style or other respects, exclude others from mak- 
ing the like in either or ail of thèse particulars ; in the first instance, 
certainly. Not until a feature had been used long enough to be 
known as a mark of the orator's macliines, could tbe employment of 
it by others be a représentation that their machines were the orator's. 
At common law this form was open to everybody, and, but for the 
exclnsive use conferred by tlie patents, it might bave been employed 
by others so extensively that Wie employment of it by tbe orators would 
not bave amounted to any représentation at ail that machines having 
it were of tbe orator's make. The exclusive rights of the orator, up 
to the time of the expiration of the patents, appear to bave rested 
upon the patents, an 1 not upon any right acquired independently of 
the patents. AU rights acquired under the patents expired with 
them. 

Congress was given power to promote the progress o. science and 
useful arts, "by seeuring for limited times, to authors and inveutors," 
the exclusive right to their writings and diseoveries. Const. art. 1, 
§ 8. The grant to the inventer of the exclusive right for the limited 
time is in considération of the benefît which tbe publie will dérive from 
tbe invention after tbe expiration of the term. Grant v. Raymond, 
C Pet. 218. "Whatever was patented to the inventer, and enjoyed 
by him and tbose operating under him during tbe tenu, belongs 
to the public and is free to ail at tbe expiration of the term. Accord- 
ingly, a manufacturer of a patented article, after the expiration of 
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the patent, has a right to represent that it was made according to 
the patent, and to use the name of the patentée for that purpose. 
Fairhanks v. Jacohus, li Blatchf. 337; Singer Manufg Co. v. Stanage, 
6 Fed. Eep. 279; Singer Manufg Co. v. Riley, 11 Fed. Ebp. 706; 
Singer Manufg Co. v. Loog, 48 Law T. Eep. (N. S.) 3; 15 Eeporter, 
538. Anything descriptive of tlie properties, style, or quality of the 
article merely, is open to ail. Canal Co. v. Clark, 13 Wall. 311; 
Manvfg Co. v. Trainer, 101 U. S. 51. While no one has the right to 
sell his own wares as the wares of another, every one has the right to 
make and sell any wares not protected by patents. Marks, symbols, 
or dress placed upon the wares might unlawfully misrepresent their 
source, but when left to speak for themselves alone there could be no 
wrongful misrepresentation. Thèse principles are not much contro- 
verted by the orator's counsel, but it is claimed that as the orator's 
machines are somewhat known by this frame, and other shapes easily 
distinguishable from this might be equally useful, some of which in 
hexagonal or octagonal, instead of circular, shape are suggested, the de- 
fendant should use some of tho2e. But those, doubtless, would hâve 
been infringements of the patents, and the style used is as much freed 
by the expiration of the patents as those are. Ail the effect which 
thèse frames hâve in representing machines to be those of the orator, 
appears to be due to the monopoly enjoyed under the patenta ; and to 
give the orator the benefit of the elîect by calling the frame a trade- 
mark, would continue tne monopoly indefiuitely, when under the law 
it should cease. 

It is obvious that the registration of the trade-mark in 1880 would 
not affect rights which the public already had acquired; it is not 
claimed that it should. 

Motion granted. 

See Hostetter v. Pries, ante, 620; Btirtnn v. Straftnv, 12 Fed. Kep. 696, and 
note, 704; ishaw Stockiny Co. v. Mack, là. 70?, aud note, 717. — [Ed. 
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Same v. Mep.iden Fip.e Ins. Co. 

{Circuit Court, D. RTiode Island. August 23, 13S3 ) 

Fir.E IXSUHANCE— EVTDEXCE OF CONTRACT. 

An oral agrcement by an insurance agent to takc $5,000 upon mil] prnperty 
is not a cornplctcrl confract of insurance, if tliere was to be an apportioninent 
lietw( en real and personal estate, and none liad been made wlien the property 
■was destroyed by lire. 

Wlietlicr a contract for insurance made at a quarter before 6 o'clock in tlie 
eveiiinsr dates back to noon of tlie same dav, is not deciJed 

y.l7,no.S— 40 
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At Law. 

G. p. Rohinson, for plaintiff. 
Miner é Roelker, for défendants. 
Before Lowell and Codt, JJ. 

LowELL, J. Thèse cases were lieard togetlier, and raise interesting 
questions in the law of insurance. 

The plaintiff was the owner of a œill at Burrillyille, Ehode leland, 
to -which he had made an addition, and liappening to be in the office 
of his insurance agent at Providence, in the afternoon of October 14, 
1881, he asked the agent, Mr. Shove, to procure him insurance ftu: 
$5,000 in addition to $37,000, whioh he already had on his mill, 
machinery, and stock. The agent had taken as mucb of the visk as 
he thought advisable in the companies which he represented, and his 
son, by his direction, applied by téléphone to another insurance agent 
in Providence, Mr. Spencer, who agreed to take the $5,000 in the de- 
fendant companies, one-half in each. Nothing was said about the rate 
of premium, the time for which the pôîicy was to run, or the apportion 
ment between tua old and the new mill, or between buildings, ma- 
chinery, and stock. Upon the acceptance by Spencer, the plaintiff's 
agent said that he would call in the moming with a form. Spencer 
already had insurance on the plaintiff's property in another Company, 
and he proceeded to enter in his book the $5,000, divided equally be- 
tween the two défendant companies, and apportioned between build- 
ings, machinery, and stock in the same proportion as in the former 
policy, and at the same rate of premium. This occurred at a quarter 
before 6 o'clock in tlie evening, and m the mcan time t4ie prcmises had 
caught fire about noon of the same day, and were by this time much 
damaged. The existence of the firo was not known to any of the 
persons concerned in the negotiation. ïlio evid-ence tended to show 
a custom to make ail risks in policies against fire begin a«d end at 
noon, which is thought to be convenient fcir both parties, but mcre 
particularly for the underwriters, and they insist upon following the 
practice. If, therefore, a person procuring insurance is unwilling to 
date his policy from the noon next after his application, he may bave 
it dated back to the noon next before; in this case it would be 12 
o'clock of the day of the fire. The plaintiff contends that by virtue 
of this practice he had the promise of a policy from that hour. 

We are of opinion that there was no completed contract Sor insur- 
ance at ail. There is évidence enough that Spencer, the defendant's 
agent, was ready to grant a definite insurance, and if the entries in 
his book corresponded to any agreement of the parties, there woaid 
be no difficulty; but, in point of fact, not a word had been exchanged 
between the two brokers as to the rate of premium, or as to th^ ap» 
portionment of the risk, and it is clear that tSiere was to be some 
apportionment; that is, the whole sum was not wanted for the pro- 
tection of the mill itself, but some part for machinery, and sotne part 
■• stock. 
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We may grant that the time -would be understood to be one year, if 
nothing was said to the contrary. It was argued, but not proved, 
that the rate of premium was fixed by sonie usage or previous course 
of dealing. But there is nothing to show that the apportiomaent made 
by Spencer, on the basis of a former policy, would bave been satis- 
factory to Shove, and to the plaiutiff, if that were enough. On the 
contrary, we are disposed to believe that the new part of the mill and its 
contents were in their minds as being the property needing insurance, 
and that they would hâve changed the provisional apportionment 
very materially. 

We are also strongly inclined to think that Shove understood tha'i 
the risk was to begin on the following day, and that when he spoke 
of bringing to Spencer a "form" in the morning he meant a mémo., 
randum or scheme of the exact distribution of the risk. As to the 
mère form of policy there could be no occasion to bring one, that we 
can see. At any rate, we cannot find a completed contract in the 
few words which passed between the parties, and we could not fairly 
and justly apportion the loss and the salvage between real and per- 
Bonal estate, and between this company and others, upon so slight a 
foundation of contract as we bave before us. 

Judgment for the défendants. 



Cynch V. Hartford Firë Ins. Co. 

Same V. Phénix Ins. Co. 

{Circuit Court, D. New Hampshire. August 20, 18S3.) 

1. i^LEA OF Lis Alibi Pendens. 

A plea of lis alibi pendens is not good wlien the litigatlon is in a court of for- 
eign jurisdictioQ. 

2. Same — Rule ik Equity and ADiiiiiALTy. 

This rule is niodified by courts of equity and admiralty, ytho will require a 
plaintiH, who has a suit pending elsewhere for the same cause and with au 
equally advantageous reraedy, to elect which he will prosecute. 

3. Same — Common-Law Courts. 

Whether the courts of iaw may attain the same end through their power of 
postponing actions and suspending judgments, giuere. 

4. Same — Attachment from State Court. 

Plaintiil brought an action at law, and défendants pleaded in abatement that 
the amount in their hands due plaintifi had been attaclied by a trustée procesa 
from the state court by liis creditors. Held, tliat such plea Vas not available, 
but that a continuance ex comitate should be granted in order that the plain- 
tiffs in the foreign actions might hâve an opportunity to malce their attacli- 
ments available. Seld,further, that the garnishce might plead judgment and 
satisfaction in either court as a bar to further action in the other. 

PlaintiS brought this action to recover the amount of insurance on 
bis stock of groceries in store No. 4i Market street, Portsmouth, de- 
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stroyed by fire November 28, 1882, entered in tbis court at the May 
term. The insuranee companies filed a plea in abatement, on the 
ground that the amount in their hands had been attaehed by trustée 
processes, by varions creditors of Lynch. 

Frink é Batchelder, for plaintiff 

Mr. Page, for défendants. 

LowELL, J. The défendants severally plead in abatement of thèse 
actions that before the date of the writs they were summoned as 
trustées or garnisbees of the plaintiff in tliree actions in the superior 
court of Massachusetts, and one in the suprême court of New Hamp- 
shire, which arc still pending. Tbe plaintiff demurs. The gênerai 
rule is that a plea of lis alibi pendcns is not good -when tbe litigation 
is in a court of foreign jurisdiction. We may regret this, but it bas 
been repeatedly so beld. Tbis rule is modified by cooirts of equity and 
adiiiiralty, who will require a plaintiff who bas a siiit pending else- 
■where for the same cause, and witb an equally advantageous remedy, 
to elect wbich he will prosecute. I am much inclined to think that 
courts of law will bereafter hold that they may attain tbe same end 
through their power of postponing actions and suspending judgments. 
See the very able opinion of a late eminent judge in McIIenry v. 
Leu-is, 22 Ch. Div. 397, and of the judges in Peruvian Guano Co. y. 
Bockwoldt, 23 Ch. Div. 22.5, cverriding Lord Villon \. Alvares, 4 Ves. 
357, and doubting the case of Oox v. Mitchell, 7 C. B. (N. S.) 35, if it is 
to be understood as deciding that a court of law will take no notice 
of the pendency of a foveign suit. 

In the case of a garnisbee process pending in a foreign court, the 
suprême court of New York, Kent, C. J., decided in 1809, upon the 
authority of Englisb cases whioh referred to domeatic actions, and 
upon the ground tbat a garnisbee could not otherwise be protected, 
that a plea in abatement was good. Einbrce v. Haniia. 5 .Johns. 101. 
This décision was made before the law in tbis country had been set- 
tled tbat the courts of the states are to be considered as foreign to 
each other, and the courts of tbe Unked States as foreign to tbose of 
the states in this matter. It was beld in NewHampshire, as late as 
1850, tbat a plea of an action pending in the circuit court of tbe 
United States must be sustained. Smith v. Atlantic Mut. Fire Ins. 
Co. 22 N. H. 21. But, as I liave said, the law is now settled other- 
wise. Stanton v. Emhreij, 93 U. S. 548. 

Emhrce v. Hanna, uhi supra, has often been eited and approved, 
but I bave not found a case in whicb it bas been followed when the 
précise point was in judgment, unless it be a case in 20 How., wbich 
I shall preseniîy consider. 

The courts, when called upon to décide the question, bave uni- 
formly beld that a créditer ought to be at liberty to secure bimself by 
action agaiust bis debtor who maj- be about to become insolvent or 
to abscond, or who may be in collusion witb the foreign plaintiff, not- 
witbstanding an earlier foreign garnisbment, and that the only protec- 
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tion wliich the défendant can require is to hâve a continuance of tbe 
action, or a monlding of the judgment in such a form that he should 
not be obliged to pay the same debt twice. This I understand to be 
the desided law of Massachusetts, Alabama, California, New Hamp- 
shire, A^ermont, Georgia, Indiana, and Louisiana. Winthrop v. C^irl- 
ton, 8 Mass. 456; Craw/ordy. Slnde, 9 Ala. 887; McFaddcn v. O'Don- 
ndl, 18 Cal. 160; McKeon v. MoDermott, 22 Cal. 667; Wadleijh v. 
Pillshury, 14 N. H. 373; Dreiv v. Toide, 27 N. H. 412; Ilicks v. Glea- 
son, 20 Vt. 139; Shealy v. Toole, 56 Ga. 210; Smith v. Blatchjord, 2 
Ii»d. 183; Carroll v. McDonogk, 10 Mart. 609. 

Judge Drake, in his valuable work on Attachments, cites most of 
thèse cases, and gives his own opinion emphatically in section 701, 
note 4, that a plea in abatement should not be allowed. He gives 
rather more show of authoritj- to the other side than it canmaintain, 
fer he puts New Hampshire on that s.de. The other cases which he 
. cites in favor of the plea in abatement are correctly stated by him as 
dicta in thèse words: "Similar views hâve been expressed by the 
courts of," etc. I hâve examined thèse, ail except N-ear v. Mitchell, 
23 Mich. 382, which is not at this moment within my reach, and 
thej- are "views" and not décisions. 

In the case of Mattinghj v. Boyd, 20 How. 128, (Catkon, J., giving 
the opinion of the court,) Embree v. Hanna, which décides the point, 
and some other cases which coatain the dicta above reTerred to are 
cited, and the décision is that by the law of Tennessee the statute of 
limitations did not run against the dépendant while he was under 
garnishment in a court of Virginia, because he might hâve pleaded 
such garnishee action in abatement. The law of New Hampshive, 
which governs the case before me in matters of pleading, is différent 
from that of Tennessee, as I hâve already shown. In ihe courts of 
this state the plea would not be allowed, and therefore, and, as I 
conceive, upon a very deeided weight of anthority and reasoning, it 
is not available in this action. I am further of opinion that, in ail 
ordinary cases, a continuance should be granted ex comitate that the 
plaintifl's in the foreign actions may hâve an opportunity to make 
their attachments available. The case of seamen's wages bas been 
held to be an exception, for reasons of policy, in Ross v. Bourne, 14 
Fed. Eep. 858. The garnishee, of course, must be proteoted; but 
the ground taken in Emlrce v. Hanna, that his only protection is by 
plea in abatement, is not the iaw at présent. He may plead judg- 
ment and satisfaction in either court as a bar to further action in 
the other. Bank of North America v. Whecler, 28 Conn. 433; Eddy 
r. O'Hara, 132 Mass. 56. 

Plea in abatement overruled. Action to stand continued. 
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AdAMS V. MaNUPACTURERs' & BUILDEES' FiRE Ins. Cb. 
(Circuit Court, D. Rhode Island. Aueust 23. 1883. 

1. Iksurance — AuTnoiîiTY OF Agent. 

An agent to procure Insurance is not, from that engagement alone, author- 
ized to cancel the policy. 

2. Samk — Construction of Policy. 

A policy of lire insurance contained provisions that " if any brolîer or otlier 
person than tlie insured had procured the policy, or any renewal thereof, or any 
indorsement thereon, he shall be deemed to be the agent of assured, and not of 
the Company, in any transaction relating to tlic insurance ;" and that " the in- 
surance could be terminated at any time by request of the assured, or by the 
Company, on giving notice to that effect." Held, that a notice of cancellation 
given to the agent who had procured the insurance, and not communicated to 
the assured, was not sufflcient, and that such agent was not authorized to re- 
ceive notice of cancellation for the assured. 

3. Same— Usage among Brokers — Evidence. 

Evidence that it is customary for the agent who procures a policy of Icsur- 
ance on the one side, and the local agent who grants it,to receive notice of the 
cancellation of policies, and notify each other in regard thereto, is admissible, 
but such usage must be proved by the ijiost clear and unequivocal évidence, 
and be brought home to the actUal knowledge of the party who is to be bound 
by it. 

At Law. 

C. B. Farnsworth, for plaintiff. 

D. B. Botter and T. Swarts, for défendants. 
Before Loavell and Colt, JJ. 

LowELL, J. At the trial ot this cause a verdict was ordered for 
the plaintiff, Bubject to the opinion of the court upon questions of 
law. 

The défendants, a company incorporated in New York, insured 
Çl,500 upon the plaintiS's mill, machinery, etc., situated at Attle- 
borough, Massachusetts, by a policy dated and issued October 1, 
1881, payable to certain mortgagees. The plaintiff lives in Paw- 
tucket, and the insurance was obtained by the insurance agents, Stark- 
weather and Shepley, doing business at Providence, of E. S. Babbitt, 
of the same place, local agent of the défendants, and was forwarded 
to the plaintiff. October 7, 1881, the défendants' gênerai agent wrote 
from New York to Mr. Babbitt to cancel the policy, in virtue of the 
stipulation cited below, and he gave notice of cancellation to Stark- 
weather aid Shepley, who failed to notify the plaintiff, and a few 
days later the mill was destroyed by flre. The question is whether 
the notice of cancellation was sufficient. 

An agent to procure insurance is not, from that engagement alone, 
authorized to cancel the policy, (Latoix v. Germania Ins. Go. 27 La. 
Ann. 113; Rothschild v. American Cent. Ins. Co. 74 Mo. 41;) and it 
was admitted at the hearing that he is not, by law, independently of 
stipulation or usage, an agent for any other purpose than that for 
which he was employed. The défendants contend that such a power 
wafc given in the policy itself, in the foUowing paragraphs : 
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"5. Relative to Issue and Cânceleation of Policy: 

'•' (1) If any broker or other person than the assured hâve procured tliis pol- 
icy, or any renewel thereof, or any indorsement thereon, he shall be deemed 
to be the agent of ïiie assuked, and not of this oompany, in any transac- 
tion relating to the insurance. 

"(2) This insurance may be terminated at any time by request of the as- 
sured, or by the compauy, ou giving notice to that effect. On surrender of 
the policy, the company shall refund any premium that may hâve been paid, 
reservinsr the iisual short rates in theiirst case, and vro rata rat.fts in the other 
case." 

The défendants construe the provision of the policy first ahove 
quoted to mean that the agent who procures the policy shall be an 
agent to cancel it, or to receive notice of cancellation. But its mean- 
ing and purpose are plain. It was inserted for the purpose of meet- 
ing certain well-known décisions of the courts, among them the su- 
prême court of the United States, holding the companies responsible 
for the mistakes of their agents in making up applications or doing 
other work for the assured; and its meaning is that in any transac- 
tion in procuring the insurance, or any renewal or indorsement, the 
person who acts for the assured shall be his agent, and not the agent 
of Ifhe company, although he may be in other matters their agent, gên- 
erai or spécial, or even one of their principal officers. The only pos- 
sible ambiguity is in the words "any transaction," which might, mider 
some circumstances, be broad enough to cover the défendants' posi- 
tion; but in this instance they are intended to make it clear that 
-whether the dispute may concern a représentation, a warranty, an 
application, an indorsement, or any other transaction, the person -who 
acted for the assured shall be considered his agent, wbich is empha- 
sized by large type, and shall uot bind the company by any acts, 
omissions, or mistakes. This is its whole purpose and effect. 

To hold that because of the words "any transaction," the assured 
bas stipulated for an irrévocable agency for ail purposes in any one 
who acted for him in procuring the policy, or any renewal thereof, or 
indorsement thereon, would be unreasonable, for there is no occasion 
for such an agency, except in the exigencies of this case; and it would 
be even absurd, for it might make thre« or four such agents, if so many 
persons had acted in the several matters referred to. Thatunderwriters 
hâve so understood similar stipulations was asserted in argument; but 
we take leave to doubt it, as it supposes them unable to'understand 
the meaning of a plain sentence of their own devising. 

In the construction of written instruments containing no technical 
terms, authorities are of but little value. Each writing differs some- 
what from every other, and if a judge cannot understand the one wbich 
he bas before him, it is of little use to tell him how another judge bas 
understood one that is more orless like it. So far as authority goes, 
however, it favors the construction which we adopt. The suprême 
courts of Massachusetts and Pennsylvania bave so consttued sim- 
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ilar stipulations, in White y.Connecticut Fire Ins. Co. 120 Mass. 330, 
and First Nat. F. Ins. Co. v. Iseît, 14 Eeporter, 378. The défend- 
ants cite Grâce v. American Cent. Ins. Co, 16 BlatcKf, 433 ; but in 
that case the collocation of the single paragrapli concerning agency 
and cancellation was such as seemed to Judge Benedict to establish 
an intended connection between them. The défendants hère argue 
that the collocation is of no importance; but as the judgment turned 
very largely upon that circumstance, this argument is a criticism 
upon the judgment itself, rather than a reason for applying it to a 
policy ■whieh is differently coiistructed. 

As proof of a gênerai agency the défendants offered to show that 
on one occasion a policy issued to the plaintiff by another company, 
through the agency of Mr. Babbitt, had been caucelled by notice to 
Messrs. Starkweather and Shepley; under what circumstances we do 
not know, as the judge rejected the évidence. An instance of this 
sort would be sorae slight évidence of agency, but the défendants after- 
wards called the plaintiff as a witness, and he denied that Stark- 
weather and Shepley were his agents to receive notice. He was not 
testifying to a mère conclusion, for he told precisely what their em- 
ployment was; namely, to obtain Insurance for him, and nothing 
more. In the face of this uncontradicted and unimpeachable testi- 
mony, the jury would not hâve been warranted in finding that Stark- 
weather and Shepley were authorized by the plaintiff to receive notice 
of cancellation, and so the exclusion of the évidence was immaterial 
for the purpose for which it was offered. 

The défendants offered to prove a usage among insurance agents 
in Providence to notify each other of the cancellation of policies ; that 
is, that the insurance agent who proeured the policy on the one side, 
and the local agent who granted it ou the other, were authorized by 
usage to receive such notices. Evidence of a similar usage was re- 
ceived by Judge Benedict in Grace's Case, 16 Blatchf. 433, to assist 
in the construction of the policy ; and, for that purpose, it is before 
us on this motion. But it does not change our opinion of the mean- 
ing of the stipulation heretofore eonsidered, because the usage extends 
onlyto insurance agents procuring a policy, and the stipulation refers 
to any person, whether an insurance agent or not, who shall bave 
acted for the assured in any matter whatsoever. 

Whether the évidence should hâve been received to add to the con- 
tract of the parties, is the difficult question of this case. In Grace''s 
Case, Judge Benedict found that the usage was pro ved ; but held that 
the stipulation for cancelling the policy bj- notice could not be varied 
b_v it even to the estent of allowing the asEured a reasonable time in 
which to procure other insurance; and said, though he had no occa- 
sion to décide, that the usage could add nothing to the powers ot the 
agent. The ruling in this case conformed to that dictum. 

After an examination of the authorities we hold that a usacie of 
this sort might be binding on the plaintiff if proved to be unilorni, 
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and to be knovvn to both parties, but not otherwise. It purports to 
make an agent for the respective parties whom they hâve not made 
for themselves. The poHcy provides that the défendants may cancel 
the poUcy by notice. This, of course, means notice to the plaintiff ; 
and notice to the authorized agent of the plaintiff must be notice to 
him. To make Starkweather and Shepley the plaintifï's agents for 
this purpose the usage is invoked. If there is such a usage, it pro- 
vides for a fictitious or arbitrary notice ; as much so as if publication 
in a certain nevvspaper or proclamation at some public exchange were 
the mode of notice. If it governs this case, it must govern the next 
succeeding one, in which the plaintiff shall bring his action against 
Starkweather and Shepley for neglecting to inform him of the can- 
cellation. 

To establish a usage of this sort it must be proved to be uniform, 
and to be known to the plaintiff. In some cases, as where a note is 
made payable at a particular bank, or the contract of a charter-party 
is to be performed at a particular port, the ordinary usages of the 
bank or of the port make part of the contract. So of the usage of 
the stock exchange, which stands on a footing of its own, as is shown 
by FoLGER, J., in his able opinion in Walls v. Baïley, 49 N. Y. 464. 
But, in most cases, a usage which adds to or varies the contract must 
be proved to be known to the party sought to be bound by it; and 
this should clearly be the case where an artificial agency is to be made 
out. See Savings Bank v. Ward, 100 U. S. 195, where an attorney 
of the borrower had given a certificate of title upon which the lender 
relied in accepting a mortgage, and proof of a usage that the attor- 
ney should be considered the agent of both parties was rejected. In 
Adams v. Otterback, 15 How. 539, the usage of a bank, established 
but a short time, and not actually known to the défendant, was not 
permitted to bind him. This case resembles somewhat that of Szveet- 
ing V. Pearce, 9 C. B. (N. S.) 534, affirming S. C. 7 C. B. (N. S.) 
449, in which one of the judges, speaking of a usage for insurance 
brokers to settle losses by set-off, instead of money, said it hardly 
seemed a reasonable custom unless known to the plaintiff, (the as- 
sured ;) and as he did not know it, though it had been established for 
a great many years, and though the jury found that it was known to 
most merchants and ship-owners, they held that the plaintiff was not 
bound by it. See, also, on this point of actual knowledge, or that 
that the presumption of knowledge is rebuttable, Lawson, Usages, § 
25, which is headed, "Partlcidar custoins not knoivn to the insurcd in- 
admissible;" and Wdls v. Bailey, 49 N. Y. 464; Rogers v. Mcchanics' 
Ins. Co. 1 Story, 603 ; Stebbins v. Globe Ins. Co. 2 Hall, (N. Y.) 675 ; 
Protection Ins. Co. v. Harmer, 2 Ohio St. 452; Hovjard v. Great West- 
ern Ins. Co. 109 IMass. 384 ; Klrchner v. Venus, 12 Moore, P. C. 361 ; 
Ward V. Harris, L. R. 8 Ir. C. L. 365 ; Adams v. Pittsburg Ins. Co. 
76Pa. St. 411. 

Upon thèse authorities, and upon the true theory of the admission 
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of usages to explain and add to contracts, we find nothing répugnant 
to this policy, or to any settled rule of law, which should oblige us to 
reject absolutely the proof of such a usage. It is not so unreason- 
able as the usage in Savings Bank v. Ward, 100 U. S. 295, which 
purported to make an attorney contract with ail the world for an 
indetinite period. But, on the other hand, we do find that the ad- 
dition of an arbitrary authority to a person other than the principal, 
to receive a notice which is to annul the contract, should be proved 
by the most clear and unequivocal évidence, and be brought home 
to the actual knowledge of the plaintiflf or défendant who is to be 
bound by it. The question, then, is whether the rejection of the évi- 
dence should require us to grant a new trial. The offer of proof 
may not bave contained ail that the défendante could hâve produced 
if the ruling had been less absolute in rejecting the usage. The fact, 
if it be one, that the plaintiff had once held a policy which was af ter- 
wards cancelled by notice to his brokers, would, in this connection, be 
highly important. It was not oSered with this view, but it may be so 
used on a second trial. We think it fairer to open the case upon this 
question of agency, though upon this only ; and it is so ordered. 



United States v. Douglas. 

(Circuit Court, D. Massachusetts, August 18, 18S3.) 

"CuiNESE Laboreks" — ACT OF Mat 6, 1SS2. 

The term " Chinese laborers," as used in the act of congress of May 6, 18S2, 
"to exécute the treaty stipulations relating to the Chinese" contained in the 
treaty of 1808, as modifled by the treaty of ISSO, must hâve the same significa- 
tion as when used in the treaty, and must be lield tomean the subjects of the 
government of China to which the provisions of the treaty relate; and the inhi- 
bitions of the act cannot be construed to exclude from our shores laborers who 
are Chinese by race and language, but wUo are not, and neverwere, subjects 
of the emperoi- of China, or résident within his dominions. 

Information. 

Chas. Almy, Jr., Asst. U. S. Atty., for the United States. 

Frank Goodicin, for Douglas. 

Before Lowell and Nelson, JJ. 

Nelson, J. This is an information against the master of the Brit- 
ish bark Eme, for bringing and landing within the port of Boston one 
Ah Shong, alleged to be a Chinese laborer, contrary to section 2 of 
the act of congress ot May 6, 1882, which makes it a misdemeanor 
punishable by fine and imprisonment for the master of any vessel to 
"knowingly bring within the United States on such vessel, and to 
land or permit to be landed, any Chinese laborer from any foreign 
port or place." 
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The défendant bas pleaded guilty to the information, subject to 
the opinion of tlie court whether, upon certain facts which the parties 
agrée to be trne, and désire to submit to the court for détermination 
in this form, the offense with wbich he is charged bas been committed. 
The material facts, so far as tbey bear upon the point decided, are as 
follows : Ah Shong, the alleged Chinese laborer, is Chinese by race and 
language, as well as in appearance and dress; but he bas never been 
a subject or lived in the dominions of the emperor of China. He was 
born of Chinese parentage, in the island of Hong Kong, af ter its cession 
by China to Great Britain in 1842,* and he is now, and bas beenfrom 
bis birth, a subject of tlie queen of Great Britain. He was shipped by 
the master in December last at Manilla as a carpenter, under shipping 
articles by which lie was to serve in tbat capacity until the return of 
the vessel to her port of discharge in the United Kingdom, the voyage 
not to exceed two years. The vessel arrived in Boston on June 8th, 
with Ah Sbong on board. On June 19th be left the vessel without 
leave of the master and came ashore, taking ail bis effects with him, 
and be bas since refused to return on board the vessel. He was sub- 
sequently paid off and discharged. 

It is unnecessary to eonsider whether, upon thèse facts, the défend- 
ant can be said to bave landed, or permitted to be landed, the man Ah 
Shong, for we are of opinion that upon another ground the défendant 
sbould be discharged. Another question is presented for our déter- 
mination, which is this : Whether, by the act of May 6, 1882, con- 
gress intended to exclude from our shores laborers who are Chinese 
by race and language, but who are not and never were subjects of 
the emperor of China, or résident within bis dominions. 

To arrive at the true construction of this act of congress it is nec- 
essary to refer to the treaties existing between this country and 
China at and previous to its passage. In the fifth article of the 
treaty of July 28, 1868, known as "the Burlingame treaty," the par- 
ties tbereto déclare that "they cordially recognize the inhérent and 
inaliénable right of man to change bis home and allegiance, and also 
the mutual advantage of free migration and émigration of their cit- 
izens and subjects, respectively, from the one country to the other for 
the purposes of curiosity, of trade, or as permanent résidents." In 
the sixth article tbey agrée that "citizens of the United States visiting 
or residing in China shall enjoy the same privilèges, immunities, and 
exemptions, in respect to travel or résidence, as may be there enjoyed 
by the citizens or subjects of the most favored nation ; and, recipro- 
cally, Chinese subjects visiting or residing in the United States shall 
enjoy the same privilèges, immunities, and exemption, in respect to 
Iravel or résidence, as may there be enjoyed by the citizens Ox sub- 
jects of the most favored nation." 

Thèse provisions of the Burlingame treaty remained in force be- 

illertslet's Treaties, vol. 6, p. 222. 
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tween thv two countries until the conclusion of the supplementary 
treaty of November 17, 1880, concerning immigration. By the nevv 
treaty, the absolute right previously granted to ail subjects of the 
Chinese government, without distinction of class, to immigrate to and 
réside in this country, was materially modified and restricted. The 
first article of the new treaty provides that — 

"Wlienever, in the opinion of the government of the United States, the 
coming of Chineae laborers to tiie United States, or their résidence therein, 
aflects or tlireatens to atïect the interests of that country, or to endanger the 
good order of the said country, or of any locality within tlis territory tliereof, 
the government of China agrées that the government of the United States 
may regulate, liniit, or suspend sucli coming or résidence, but may not abso- 
lu. 'ly prohibit it. The limitation or suspension shall be reasonable, and shall 
apply only to Chinese who may go to the United States as laborers, other 
classes not being included in the limitations. Législation taken in regard to 
Chinese laborers will be of such a character only as is necessary to enforce tlie 
régulation, limitation, or suspension of immigration, and immigrants shall 
not be subject to personal maltreatment or abuse." 

The second article déclares that — 

"Chinese subjects, whether proceeding to the United States as teaohers, 
students, merchants, or from curiosity, together with their body and house- 
liold servants, and Chinese laborers who are now in tlie United States, sliall be 
allowed to go and come of their own free will and accord, and shall be ac- 
corded ail tlie rights, privilèges, inimunities, and exemptions which are ac- 
corded to the citizens and subjects of the most favored nation." 

By the third article, this government guaranties against ill-treat- 
ment Chinese laborers, or Chinese of any other class, now either per- 
manently or temporarily residing in the territory of the United States. 

The fourth and last article is as follows: 

"The high-contracting powers having agreed upon the foregoing articles, 
whenever the government of the United States shall adopt législative meas- 
ures in awordance therewi'h, such measures shall be coramunicated to the 
government of China. If the measures, as enacted, are found to work hard- 
ship upun tlie subjects of China, the Chinese minister at AVashington may 
bring the matter to the notice of ihe secretary of state of the United States, 
who will cousider the subject with him; and the Chinese foreign office may 
also bring the matter to the notice of the United States minister at Peking, 
and consider the subject with him, to the end that mutual and unqualifled 
benefit may resuit." 

As was said bv Mr. Justice Field, in Tke Case of the Chinese Mer- 
chant, 13 Fed. FiEP. 607, referrin^ to the fifth and sisth articles of 
the Bi;rlingame treaty: 

" While thèse articles remained in fui! force no législation by congress look- 
ing to a suspension of, or restriction upon, the immigration of Chinese, en- 
gaged in any lawfal occupation, was possible without a breach of faith 
towards China." 

The treaty itself -svas suËScient to secure to the Chinese ail the 
rights granted by it, and action by congress to that end was unnec- 
essary. But effectually to limit or suspend the immigration into thia 
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country of Chinese laLorers, -which we acquired the right to do nnder 
the new treaty, active législative measures became indispensable; 
and this necessity was fuUy recognized in the treaty and provision 
made in regard to it. That the purpose of the act of May 6, 1882, 
was to supply thèse measures, there can be no doubt. An examina- 
tion of its provisions will show very plainly that this was its only ob- 
ject. With perhaps the exception of the fourteenth section, which 
prohibits the fédéral and state courts from admitting Chinese to citi- 
zenship, there is not a word in the act which indicates any other in- 
tent or purpose on the part of its framers. The title of the act is 
"An act to exécute certain treaty stipulations relating to Chinese;" 
and certainly there are no "treaty stipulations relating to Chinese" 
which congress could be called upon to exécute, except those contained 
in the treaties with China. 

The first section of the act, after reciting, in the terms of the sup- 
plementary treaty, that "whereas, in the opinion of the govcriiinent of 
the United States, Jie com'ing of Chinese lahorers to this country endnn- 
gers the good order of certain localities ivithin the territory thcrcof," 
proceeds to enact, also, in the terms of the treaty, "that from and 
after the expiration of ninety days next after the passage of this act, 
and until the expiration of ten years next after the passage of this 
act, the coming of Chinese lahorers to the United States be, and the same 
is hcreby, suspended; and during such suspension it shall not be law- 
ful for any Chinese laborer to come, or, having so come after the ex- 
piration of said ninety days, to remain within the United States." 
The second section is the one upon which this information is framed. 
The third section provides that the two preceding sections shall not 
apply to Chinese lahorers who were hère on the seventeenth day of 
November, 18S0, or who shall hâve come hère before the expiration 
of 90 days after the passage of the act, and shall produce to the mas- 
ter of the vessel and the collector of the port certain prescribed cer- 
tificates of identification. Sections 4 and 5 provide, "for the pur- 
pose of properly identifying Chinese lahorers who were in the United 
States on the seventeenth day of November, 1880, or who shall hâve 
come into the same before the expiration of ninety days next after the 
passage of this act, and in order to furnish them with the proper 
évidence of their right to go from and come to the United States of their 
free will and accord, as provided hy the treaty hetween the United States 
and China, dated November 17, 18S0," that lists shall be made and 
kept at the custom-house, which shall contain the évidence of iden- 
tification of ail Chinese lahorers departing from the United States b}' 
sea, and that corresponding certificates shall be furnished them, 
which shall entitle them to return to and re-enter the United States, 
upon producing and delivering the same to the collector of customs. 
Section 6 provides "that in order to the faithful exécution of articles one 
and tico of the treaty in this act before mentioned," Chinese persons who 
by the treaty were entitled to come to this country, shall be identihed 
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by certiflcates issued by the Chinese govemment, ■wliicli, among 
other tliings, shall state the "former and présent occupation or pro- 
fession, and place of résidence in China, of the person ta wliom the cer- 
tificate is issuecl." Thèse provisions, as well as many others that 
might be cited to the same effect, show conclusively that the act was 
passed to carry into elïect the right acquired under the last treaty to 
exclude Chinese laborers -wha were subjects of the Chinese govern- 
ment. The same view is taken of the statute by the learned judges 
of the ninth circuit. In the case of The Chinese Merchant, ubi supra, 
it is said by Mr. Justice Field that "the act of May 6, 18S2, was 
framed in supposed conformity with the provisions of this supple- 
mentary treaty. In the inhibitions which it imposes upon the immi- 
gration of Chinese, there is no purpose expressed in terms to go 
beyond the limitations prescribed by the treaty." In the Case of 
George Moncan, 14 Fed. Kep. 4-i, it is said by Judge Deady that 
"this act was passed in pursuance of the treaty with China of No- 
vember, 1880, supplementary to that of July 28, 1868," and that "it 
is not to be presumed that congress in the passage of this act in- 
tended to trench upon the treaty of 1868, as modified by that of 
1880." See, also. In re Ah Sing, 13 Fed. Kep. 286; In re Ah Tic, 
Id. 291; In re Ho King, 14 Fed. Eep. 724. 

The term "Chinese laborers," as used in the act, must, therefore, 
hâve the same signification as when used in the treaty, and must be 
held to mean the subjects of the government of China, to •which the 
provisions of the treaty relate. 

For thèse reasons, we are of opinion that the inhibitions of the act 
are not to be construed as applying to persons of the Chinese race 
vfho are not and never were subjects of or résidents within the Chi- 
nese empire. As Ah Shong is a person of this description, it foUows 
that the défendant cannot be gnilty of a violation of section. 2 of the 
act, and is therefore entitled to be diseharged. 



United States v. Howard. 
{Circuit Court, D. Oregon. August 15, 1SS3.) 

1. IxFonMATioN — PE^"AI,Ty Protided in Section 214S op the Reyiseb . Stat- 

■ UTES. 

Section 214S of the Revised Statutes, section 2 of the act of Aiigust 18, 1856, 
(11 St. 80,) is in légal eflect a prohiliition against any person who bas been re- 
moved fiom the Indian country rcturning tliereto, and the penalty therein pro- 
vided for its violation may be ênforced by indictment or information. 

2. Remedt GrvEN et Section 2124 of the Revised Stàtutes. 

Section 2124 of the Revised Statutes ought to be construed as only applica- 
ble to penalties imposed by the act of June 30, 1834, (4 St. 729,) of which it is a 
part ; but if considered appUcal;le at ail to section 214S, supra, as being.included 
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in title 28 of the Revised Statutes, the remedy therein provided for tlie enforce- 
)nent of the penalty for returning to an Indian réservation is not exclusive of 
the common-law remedy by indictment or information, but only cumulative. 

Information for Eeturning to the Siletz Eeservation, contrary to sec- 
tion 2148 of the Eevised Statutes. 

James F. Watson, for plaintiff. 

H. ¥. Thompson and Geo. H. Durham, for défendant. 

Deady, J. On October 31, 1882, the district attorney filed an 
information in the district court charging Joseph Howard with the 
crime of returning to the Indian country, to-wit, the Siletz Indian 
réservation, after being removed therefrom by the Indian agent then 
in charge thereof. The case was afterwards transferred to this court, 
where the défendant was arraigned and tried upon a plea of not 
guilty, and a verdict found against him. Thereupon he filed a mo- 
tion in arrest of judgment and for a new trial on varions grounds, 
only one of which was insisted on at the argument of the motion, and 
that is: "The punishment sought to be inflicted upon the défendant 
cannot be inflicted in the course of a criminal prosecution, but the 
penalty only can be recovered in a civil action therefor." 

The information is broughtunder section 2148 of the Revised Stat- 
utes, the same being taken from section 2 ot the Indian appropria- 
tion act of August 18, 1856, (11 St. 80,) and reads as follows: "If 
any person who bas been removed from the Indian country shall 
thereafter return or be found within the Indian country, he shall be 
liable to a penalty of $1,000." 

By section 10 of the actof JuneSO, 1834, (4 St. 733; section 2147, 
Eev. St.,) Indian agents were authorized to remove from the Indian 
country "ail persons found therein contrary to law," but no punish- 
ment was then provided in case of the return of any such person. 

Section 2 of the former act referred to section 10 of the latter one, 
and declared that if any person who h ad been removed under said 
section 10 from "the Indian country," should thereafter return to or 
be found therein, "such offender shall forfeit and pay the sum of 
$1,000." 

Thèse two sections of the Eevised Statutes ocour in ch'apter 4 of 
title 28 thereof; and in chapter 3 of said title occurs section 2124, — 
the same being section 27 of the act of June 30, supra, — which pro- 
vides : 

"Ail penalties which shall accrue under this title shall be sued for and 
recovered in an actica, in the nature of an action of debt, in the naine of the 
United States, before any court having jurisdiction of the same, in any state 
or territory in which the défendant shall be arrested or found; oae-half tothe 
use cf the informer, and the other half to the use of the United otates, except 
when the prosecution shall be first instituted on behalf of the Unitid States, 
in which case the whole shall be to theiruse."- 

Counsel lor the défendant maintains that this section applies to a 
penalty iacurred under section 2148, and excludes any other mode of 
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proceeding against tlie party incurring it tlian a civil action, as for a 
debt. 

The rule is well settled that when a statute prohibits an act there- 
tofore lawful, and imposes a penalty upon a party committing it, but 
prescribes no mode of proceeding to enforce it, such party may be 
prosecuted by indictment or information, and this mode of proceeding 
is not excluded by a subséquent statute prescribing another remedy. 
But if that portion of the statute containing the prohibition and pen- 
alty also preseribes a particuiar mode of proceeding to enforce the 
same, as a civil action to recover the penalty, as a debt, such pro- 
ceeding is the only one that can be maintained. 1 Euss. Cr. 49; 1 
Bish. Crim. Law, §§ 277, 278; 1 Whart. Crim. Law, §§ 24-26; lîexv. 
Wright, 1 Burr. 543. 

Under this rule a party committing the act prohibited by section 
2 cf the act of 1856, supra, might hâve been prosecuted therefor 
criminally. There was no other mode of proceeding provided in the 
act. 

Has the subséquent collation of tliis section in the Eevised Stat- 
utes, into the same title with section 27 of the act of 1834, changed 
its character in this respect and restricted the means of its enforce- 
ment to the remedj' prescribed by said section ? Upon the face of 
the Eevision, section 2148 is within the purview of section 2124, be- 
cause it is in the same title; but I do not think that congress in- 
tended, in the enastment of this collation of thèse two statutes, to 
limit the mode of proceeding under section 2148 to the remedy pre- 
scribed in section 2124. 

In U. S. \\ Boicen, 100 U. S. 508, it is held that "when there is a 
substantial doubt as to the meaning of the language used in the Ee- 
vision, the old law is a valuable source of information." But, when 
the meaning is plain, the courts cannot look to the statutes which 
bave been revised to see if congress erred in that Eevision, but may 
do so when necessary to construe doubtful language used in express- 
ing the meaning of congress. 

And by section 5600 of the Eevision itself, it is deolaved that "the 
arrangement and classification of the several sélections of the Révis- 
ion hâve been made for the purpose of a more convenient and orderly 
arrargement of the same, aad therefore no inference or présomption 
of a législative construction is to be drawn by reason of the title 
under which any particular section is placed." 

But, admitting that section 2148 is a contemporaneoue enactment 
with section 2124, and a part of one and the same statute, the rem- 
edy provided in the latter section is not exclusive. 

The rule seems to be that where a particular remedy is given for 
the commission or omission of an act prohibited or enjoined by stat- 
ute, it is not exclusive, unless it is found in juxtaposition, or immé- 
diate connection, with the prohibitory or mandatory clause. Rcx v. 
Wright, supra; Euss, Cr., supra; 1 Bish, Crim. Law, § 279. And the 
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section imposing the penalty contains no provision for its enforce- 
ment, and the gênerai direction to proceed in such cases by a civil 
action is given in another section, in a title of the Eevised Statutes, 
consisting of a collation of several distinct statutes on cognate sub- 
jects. Hère a penalty is imposed on a person •who returns to a rés- 
ervation after being removed therefrom. Under the cireumstanees, 
this amounts to a prohibition against the act of returning. There- 
fore such act is illégal and criminal. It is committed in violation of 
a public law forbidding it. 4 Black, 5; In re Pittock, 2 Sawy. 421. 

In the case of U. S. v. Sturgenn, 6 Sawy. 29, the défendants were 
prooeeded against criminally in the district court of Nevada, under 
this section, 2148, for returning to the Pyramid lake réservation and 
t<iking fish there, and convicted; and the judgment was afterwards 
afiàrated in the circuit court by Judge Sawyer. -,.- - ■ 

The case appears to hâve turned, however, upon the questions, 
■whether the réservation was "Indian eonntry," and, if so, whether 
the défendants were there "contrary to law," without any objection 
being made to the mode of proceeding. 

On the whole, my conclusion is that section 2124 ought to be coii- 
strued as only applicable to the penalties imposed by the act of June 
30, 1836, (4 St. 729,) of which it is a part, but if allowed to apply at 
ail to section 2148, as being a part of title 28 of the Eevised Statutes, 
still, it being a separate and distinct provision from section 2184, the 
remedy therein provided for a violation of this latter section is not 
exclusive of the one given by the common law, but only cumulative. 

And therefore this section, 2148, being in légal efïect a prohibition 
against the defendant's returning to the Siletz réservation, as he did, 
the penalty to which he is thereby made liable for so doing may be 
enforced against him by indictment or information. 

The motion is denied, and the défendant ordered to appear for 
sentence. 



MoKay i\ Jackiian. 
(Circuit Cottrt, S. D. Neic York. June 26, 1883.) 

1. Patents — Licensee >;ot READts'G Licbnse. 

Where a party signs a license to use a patented mapliine \rithout reading it, 
he is bound by the terms thereof, unless he laoka capacity to comprehend 
properl}' what he is doing. 

2. Same — KesewaIi of License — Duiîess — Injunction. 

Where a party is eiijoined from intringing a patent, and instead of contest- 
ing the validitv of the patent and moving for a dissolution of the injunction, re- 
news a license"to u?e the said patent, which had been canceled by reason of a 
hreach thereof, such renewal will not be considered as made under duress, and 
will be binding on him. 
v.lT.no.S— 41 
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3. Same— Récovetît or Royalties — Eviction. 

Unless tliere lias becn an éviction, or its équivalent, the royalties agreed to bo 
paid by a licensee for the use of a patent must bo paid. 

4. Same — Jttrtsdiction of Circuit Court — Rev. St. § 968— Costs. 

Where a patentée cancels a license because of a breach of its conditions, 
and proceods against the licensee as an infringer, and the license Is renewed 
afler the institution of suit in a circuit court of the United States, and the cit- 
izenship of the parties gives the court jurisdiction, but the amount of royalty 
actually due to plaintUï is less than 8500. a dccree may be entered for the 
amount due, but neither party will be allowed costs. 

In Equity. 

Elias Merjvin, for orator. 

Jos. C. Clayton, for défendant. 

WiiEELER, J. The défendant, a citizen of New York, was a lessee 
of the orator, a citizen of Massachusetts, of a machine for making 
shoes, embodying several patented inventions owned by the orator, 
and a licensee of the right to practice the inventions for a royalty. In 
the instrument of lease and license lie expressly stipulated not to con- 
test the validity of the patents. The orator canceled the instrument 
for non-compliance with its terms ; the défendant commenced using 
an infringing machine; and the orator bronght this bill against the 
infringement, setting up the lease and license and breach, and pra^'- 
ing for gênerai relief, as well as for an injunction and an accoujit. A 
preliminary injunction was granted, restraining practicing the inven- 
tions, except by the use of the leased machine. The défendant then 
asked a withdrawal of the cancellation, which was granted. On the 
hearing in chief, the two patents on which tbe bill was brought were 
adjudged invalid, but the suit was retained for an account of the 
royalties. MacKay v. Jackman, 12 Fed. Eep. fil5. The report of the 
master, based upon a stipulation of the parties, sliows that there is 
due for royalties for use of the leased machine $50, and for shoes 
made on the infringing machine §270. Tbe report does not show 
whether any part of either of thèse sums had acerued when the suit 
wasconïmenced. The report also shows that the défendant had paid 
to the orator $4,643.59 for royalties on the machine siaiee a valid 
patent on the machineitself expired. Three firincipal questions are 
made. One is whether the orator is entitled to thèse royalties; an- 
other is whether he is entitled to retain those paid since tbe valid 
patent expired; the other is whether the relief can be had in this 
suit. 

The défendant is bound to pay what he agreed to pay, if he bas had 
what he agreed to pay it for. "When tbe suit was-. brought he stood 
out from under the license and was using an infringing machine on 
his own right, independent of the license. Had he maintaiued that 
attitude, the vindication of bis right to use the infringing machine 
would hâve relieved him from ail liability for the use. The orator 
was treating him as an infringer, and if he coukl not be held as such 
he could not be held at ail. But when tbe orator obtained an injunc- 
tion against him, he cbanged his position and took that of a.Kcensee, 
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again agreeinp; to pay royalties. It is argued thfit tlie obligation to 
pay royalties for anything but the use of the leased machine was en- 
tered into by mistake induced by déception, and that its renewal was 
compelled by the duress of the injunction. There is no proof of any 
misrepresentation or concealment from the défendant concerning the 
contents of the instrument of license. He testiJies that he did not 
read it, but not that any one prevented bis reading it, nor that he 
Avasunable tovead it. He appears to hâve signed it without reading 
it, because he preferred to take the risk of its contents rather tban the 
ti-ouble of reading it. Under such circumstanees he became bound 
by ft, as it was, aceording to its terms. Nothing would save him from 
its efi'ect but lack of capacity to compreliend properly what he was 
doing, and notliing of that sort is claimed or-'-is at -ail appareni. 

The inju-nction was not, as between the parties-, any undue or illé- 
gal restraint or hardship. It was tbe judgment of the court, and, in 
contemplation of law, was right, beeaaise it was rendered- by the court 
as by law the court was authorized to render it; and it was to, be 
boïne without any liability on one side or right to redress on the 
other while it continued in force. Sturf/is v. Khapp, 3Q Vt. 486. 
The clismissal of the bill as to that part of the case, or dissolution ol 
tlie injunetion, would not affect the rights of the parties as to its re- 
straint during its continuance. Its dissolution would not be like the 
reversai of a judgment or decree wliicli would leave the rights of tlie 
parties involved as if the judgment had never been rendered or decree 
made, but would xnerely relieve the restraint in the future, without 
removing its efïec', in the past. AU the right the défendant had ia 
respect t-o the injunetion was to get it dissolved as soon as he could, 
and to respect it until dissolved. He preferred payment of the roy- 
alties to waiting for dissolution of the injunetion, and agreed to pay 
them for the privilège to practice the invention. He had that privi- 
lège, whieh was exactly what he agreed to pay for. There was no 
eMiction; the orator defended the patents against infringement by 
arny othors as long as the défendant used the inventio»s under the 
agreemtiit to pay for the use. This subject bas been so lately exam- 
ined by Judge Lowell, in Wliite v. Lee, 14 Fed. Kep. 7S9, and the 
conclusion reached bj' him ther« upon review of the authorities, that 
without an éviction or its équivalent the royalties must be paid, is so 
eatisfactory, that nothing further on this point tban a référence to 
that décision seems necessary. 

Tliese views seem to be conclusive totlie effect that those royalties 
already paid cannot be recovered back. 

The citizenship of the parties gives this court jurisdiction of contro- 
versies between them, and it is not claimed but that a suit in equity for 
an account of roj-alties is propei'. The défendant insists, however, 
that as the défendant stood as an infringer, and was proceeded against 
as such, at the commencement of the suit, nothing which occurred aft- 
erwards changing his attitude to that of a licensee could be brought 
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into tlie same suit, but that sueh subséquent matter sbould be left to 
another and a différent suit. The défendant did not, after suit, obtain 
a new license. He sought and obtained a withdrawal of the cancella- 
tion of the old one. This would make him liable for the royalties upon 
his infringements by changing the tort to a matter of contract, as well 
the infringements before suit brought as those after. And when there 
is something to be accounted for that was prier to the commencement 
of the suit, so that the orator is entitled to a decree for an account, 
the account is taken of ail matters up to the time at which it is taken. 

The orator appears to be entitled to hâve the report as to the roy- 
alties unpaid accepted, and that part as to royalties paid set aside. 
Upon this conclusion the orator recovers less than $500, upon a cause 
of action or right of recovery -whieh could not, by itself, be brought 
hère, unless the amount in dispute exceeded that sum. Hartell v. 
Tilghman, 99 U. S. 547. 

Section 968 of the Eevised Statutes provides that — 

"When, in a circuit court, a plaintifï in an action at law originally brought 
there, or a petitioner in equity otlier than the United States, recovers less than 
the sum or value of flve hundred rloUara, in a case which cannot be brought 
there unless the amount in dispute exceeds said sum or value, * * * he 
shall not be alluwed, but at the discrétion of the court may be adjudged to 
pay, costs." 

That part of the case upon wbich the défendant lias recovered 
could be brought hère without référence to the amount in dispute, so 
that,;îiterally, speaking of the whole case, this case could be ; but the 
spirft and intention of the statute Avould seem to apply the restriction 
to fliat part of the case upon which the plaintiff recovers. Costs in 
equity cases are generally subject to the discrétion of the court, to be 
exercised, however, according to gênerai légal principles, and not 
arbitratily. Ordinarily, the recovering party recovers costs in suits 
in equity as -well as at law. This statute, however, seems to require 
that this orator should not recov&r costs, or at least its spirit seems to 
guide the discrétion of the court in that direction. Without the stat- 
ute the court might not be authorized to give costs to the défendant 
in a case in which theplaintifï recovers, althoughnot upon tbe whole 
case, and as this statute does not in exact terms cover this case, no 
costs are allowed to the défendant. This would seem to be most just, 
under the circumstauces. 

The report of the master is accepted and confirmed as to the sum 
of $50 and $270 of unpaid royalties, and set aside as to the sum of 
$4,648.59, and a decree for the payment of $320 by the défendant to 
the orator is to be entered accordingly, without costs. 



(July 11, 18S3.) 

Wheeler, J. The défendant was a licensee under the plaintiff's 
patents. The plaintiS canceled the license pursuant to its terms on 
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account of a breach of them by the défendant, and brought this suit 
against him as an infringer, and obtained an injunction against the 
use by him of an infringing machine. At the defendant's request the 
plaintiff withdrew the canceilation. The item of $270 mentioned in 
the master's report, and the décision of the court upon it, is made up 
of royalties reckoned at the licensed rate for the use of the infringing 
machine. The report of the master appears to be based -wholly upon 
a stipulation filed, and neither the report nor stipulation shows what the 
relation of the parties was in respect to the license, — whether it was 
while the canceilation was in force, or while the license was in force, 
that the use was made of the infringing machine for which the $270 
was allowed. This was a material matter in the disposition of the 
case, but was treated by the master and court as the parties by the 
stipulation left it. Since the décision, and beforé final decree entered, 
the défendant bas moved to hâve the report recommitted to the mas- 
ter for the purpose of having the fact appear as to when this use was 
had, and presented an affidavit in support of the motion tending to 
show that it was while the canceilation was in force. The plaintiff 
insists, in opposition to the motion, that it was while the license was 
in force. It is not contended but that it is still within the power of 
tlie court to recommit the report. The amount involved is so small 
that if the right to that sum was ail there was to foUow the final dis- 
position of the case, it might eeem wisest to leave the case to stand 
as it would upon the facts as left by the stipulation of the parties. 
But this appears to be a test case to some considérable extent, and 
one that is likely to appealed, for the purpose of settiing some of the 
questions involved, in view of other and greater interests, and upon 
which the matter desired to be shown niay be quite material. Under 
thèse circumstances it eeems to be better that this case should be so 
completed as to présent the questions to be decided in ail the aspects 
which may ultimately be found to be material. For thèse reasons the 
motion is granted. 

Motion granted and report recommitted to master. 



DoDDS V. Stoddard and others.* 

..Circuit Court, S. D. Ohio, W. D. July, 1883.) 

.. Patents fok Inventions — Hoese K.*kes — tConstruction. 

Letters patent Ko. 65,573, granted .1,.ïl. Wanzer, assignée of James Hollings- 
worth, Junel], 1867, for an improveraent in horse T!i)i.es,held rrivalid for want of 
norelty as to the Jirst claim, and not infringed asto the second, third, auàfourth 
claims. 

IRe. orted by HerjCrt D. Blakemore, Fsq., of the Cincinnati bar. 
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2. Same— Devices Distinquisited. 

Complainant's mechanism consisting of tuliular oscillating rake-teeth bear- 
ings, witli three passages at riglit angles, formod to abut directly against eacli 
other; bearings for supporting the front ends of the teeth, liavingsliding pins 
witli eyes, sustained upon springs arvd playing in guides above and below said 
eyes, and combinutions of lliostt tubular and eye-bearings, willi rake teetli of a 
double-curved form, rocking-frame and arms of a borse rake, in view of tlio 
State of tlie art, held, not itifringed bj' defendant's rake, in wliicli tbe tubniar 
bearings do not abut directly against each other, but are spaced by rings or 
wasliers, where tUe front end of the teeth are supported in tubular guides, sus- 
tained by springs, and play freely through slots in sucli guides, and having com- 
binations of thèse tubular bearings and guides, rake teeth of the double-Qurved 
form, and roeking-fraine. 

3. Same — Tubulak Beakixgs op Fouit to Abut Anticipated by Beabixg-3 of 

Same Fomt tiiough kot ABCTTi"xa, 

The first claim for tubular bearings of a form to abut against each other, held, 
ayi'icifinted by tubular bearings, wliich, though they are not shown nor desoribed 
as so aliutting, might, without any change of construction, hâve been made to 
abut against eacli other. 

In Equity. Final hearing upon pleadings and proofs. 

Parkinson ci Parkinson, for complainant. 

Stem de Pcck, for défendants. 

Sage, J. Tlie complainant sues for infringement of a patent for 
improvement in horse rakes, granted to his assigner, J. M. Wanzer, 
assignée of James HoUingsworth, the inventor, June 11, 1867. The 
défendants admit that since February 2, 18S1, they hâve made hay 
rakes substantially in aceordance with expired patent No. 41,433, 
granted to James HoUingsworth, February 3, 1864, and allège that 
they hâve added thereto several minor improvements, the invention 
of the défendant E. Fowler Stoddard. They deny the validity of the 
letters patent sued upon, and say that said HoUingsworth was not 
the original or first inventor of the alleged improvements therein 
described, and that said alleged improvements do not constitute a 
patentable invention, and that they are not novel; and they further 
say that they were described and shown in letters patent, named 
and described in the answer, long prior to said alleged invention of 
said HoUingsworth. 

The patentee's claim in the patent sued on is: 

(1) For the construction of a rake-tooth bearing, (whieli is described lu the 
spécifications as an oscillating tubular bearing, constrncted with three pas- 
sages tlitough it, and constituting a meatis for attacliing a tooth to a bnr so 
as to articulate thereon, and also a ineans whereby the tooth can readily be 
attached or detached at pleasure, and adjusted furward or backward, accord- 
ing to the cbaracter of the grouud over which tlie rake is to be drawn,) with 
three passages at right angles to each other, when said bearings are of a forui 
to abut directly against one another, and the teeth extend clear throngh the 
top passages of the bearing, substantially in the mauoer and for the purposes 
described. 

(2) ïhe construction of eye-bearings for supporting the rake teeth at their 
front ends; each bearing holding a spring, substantially as described. 

This part of the alleged invention, as set forth in the spécifica- 
tions, consists in sustaiuing the front ends of the rake teeth by means 
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of sliding pins, having eyes formed on them for receiving the ends of 
the teeth, said pins being sustained upon springs, and supported in 
guides above and below their eyes, in sueh manner as to form sup- 
ports for the teetli against latéral displacement ; also to afïord the 
teeth an additional spring action to hold them down to their work, 
and allow them to rise and pass over obstructions which may be in 
their path. 

(3) ïhe combination of the jointed bearings (described hi first above) and 
eye-bearings (described :n second above) with a rake tooth of the form sub- 
stantially as in the letters patent described. 

The rake tooth is described in the spécification as having a grad- 
uai curve from the rear to the forward supporting bar, which feature, 
in conjunction with a set-screw on the middle bearing, — the tubular 
bearing, — allows the tootl. to be adjusted backward or forward, 
whereby one set of teeth can be adapted for levai land, or for rough 
and uneven land, and for heavy and light raking. 

(4) The combination of tlie tubular bearings above doscritied with set-screvvs, 
(the holes for receiving the sct-screws being perpendicular to the tooth, so 
tbat the screw serves to secure tlie tootli rigidly to ihe bearing, ■ iid to admit 
of its forward or backward adjustinent,) tha rocking-frame with its arnis, 
and the eye-bearings (described in second above) witli tlieir springs, substan- 
tially in the manner and for the purposes described. 

The hay rake which the défendants admit they hâve manufaetured 
since February 2, 1881, and which, it is claimed, is an inù-ingement 
of the patent sued upon, bas — 

(1) An oscillating tubular rake-tooth bearing, constructed with three pas- 
sages through it at right angles to each other, and constituting a nieans for 
attaching a tooth toabar, so as toarticulate thereon, and also a means whereby 
the tooth can readily be attached or detached at pleasure, and adjusted for- 
ward or backward, according to the character of the grooad over which the 
rake is to be drawn- and the tooth extends clear through the top passages of 
the bearing, substantially (indeed, it may be said, identically) in the maiiner 
and for the purposes described in the complainant's patent. 

The tubular bearings in the défendants' rake are of the same shape, 
form, and construction as the tubular bearings in the complainant's 
rake. But in the défendants' rake thèse bearings do not abut directly 
against each other, as do the tubular bearings in the complainant's 
rake, but they abut against métal rings or washers, which space the 
distances between them. 

(2) The défendants' rake bas eye-bearings for supporting the rake teeth at 
their front ends, each bearing holding a spring. Tlie eye-bearings in the de- 
fendants' rake dilTer in form from those described in the complainant's pat- 
ent, in that tliey consist of a tube liaving a slot or elongated opening, in its 
two opposite sides, of tlie proper size to permit the front end of the rake tooth 
to be inserted and pass through the slots, and play freely up and down in the 
tubular guide. 

(3) The combination of tlie tubular bearings with the rings or washers, 
above described, and eye-bearings, (as above described,) and a rake tooth sub- 
stantially of the form of the rake tooth described in the letters patent under 
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tt'liicli tlie compliiinant claims. There is no appréciable différence between 
tlie tooth in the défendants' rake and that in the complainant's. 

(4) The combination of the tubular bearings, separated or spaced by rings 
or wasbers, as above described, with set-serews, (the holes for receiving the 
5et-screws being perpendicular to tlie tooth, so that thescrew serves to secure 
the tooth rigidlj' to the bearing and to admit of its forward or bacltward ad- 
justment,) the roclving-frame with its arms, (which are substantially as in 
the complainant's ralie,) and the eye-bearings, as above described, with their 
springs. 

It is thus made clear that the only différences between the com- 
plainant's rake and that manufaotured by the défendants are — 
First, that the tubular bearings in the défendants' rake do not abut 
directly against each other, as do the tubular bearings in the com- 
plainant's rake, but are separated or. spaced by rings or wasiiers, •which 
fill the intervening spaces between the bearings; and, second, in de- 
fendants' rake the guides or eye-pieces of the eye-bearings are held 
stationary and the tooth plays up and down in the slots therein; 
while in complainant's rake the eye-piece, or guide, plays np and 
down with the tooth through holes in the bars. 

The rocking-frame was not new at the date of the alleged invention 
described in the complainant's patent. 

An oscillating tubular bearing, having three passages at right an- 
gles to each other, the tooth extending clear through the top passage 
of the bearing, and having a set-screw serving to secure the tooth 
rigidly to the bearing, and to admit of its forward or backward adjust- 
ment, was known and used betore the date of said alleged invention, 
as were also guides, or eye-pieces, substantially the same as those 
used by the détendants. 

The patentée of the complainant's rake, in his application for let- 
ters patent therefor, claimed the construction of a rake-tooth bearing 
with three passages at right angles to each other, as described in his 
spécifications and as used in complainant's rake, and the commis- 
sioner of patents found that the claim was anticipated in t^ie patent 
to HoUingsworth of February 2, 1804, whereupon the patentée ac- 
cepted the décision of the commissioner, and modified his claim so as 
to make it apply when said bearings were of a form to abut directly 
against each other, as described in his application. He also claimed 
for adjusting rake teeth backward or forward when said teeth were con- 
structed and supported by ej^e-bearings, suJbstantially as described in 
his application, and the commissioner having found that this claim, 
too, was anticipated, the patentée erased said claim, and he is there- 
fore estopped from making such claim, or from maintaining that the 
form of the tooth in the patent sued on is substantially différera from 
that known and used before the date of his alleged invention. 

The combination of tubular bearings, as in the complainant'arake, 
(excepting that they were not jointed, — that is, did not abut against 
eacli other,) and eye-bearings with a tooth substantially as described 
in the application for the patent sued upoi», was anticipated in the 
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HoUingsworth patent of February 2, 1864, and tlie tubular bearings 
described in said -patent are of a form to abut directly against one 
another. This is shown by defendant's exhibit, "Expired HoUings- 
worth Modifications." It is true that in that patent the tubular 
bearings are not described, nor are they shown by the model which 
is in évidence as abutting directly against each other, but their form 
is such that, without any change of construction, they might hâve 
been made to so abut ; and the claim in the complainant's patent is 
for the form of the bearings. 

In the defendant's rake the tubular bearings do not abut directly 
against one another. They are separated by métal rings or washers. 
If thèse rings or washers served no other purpose, it might well be 
insisted that they are only continuations of the tubular bearings, and 
are not deprived of any office or opération by being severed from 
them, instead of being made solid with them. But in the complain- 
ant's rake the tubular bearings differ in length, and bave to be cast 
from différent patterns on account of the end standards, and the arm 
or lever used for the purpose of stiffening the frame and strengthenîng 
the bars at the point where the power is applied for oscillating the 
frame. In the défendants' rake the tubular bearings are ail of the 
same length. They may be cast from the same pattern, and are inter- 
changeable, which is a great advantage to the manufacturer, and, in 
case of breakage, to the purehaser and user. The rings or washers 
serve to fill the spaces between the bearings, and obviate the necessity 
of having bearings of différent lengths, which cannot be avoided if the 
bearings abut directly against each other. The introduction of the 
rings or washers is, therefore, an improvement; and, inasmuch as 
tubular bearings of a form to abut directly against one another are 
found in the expired HoUingsworth patent, the complainant's appeal 
to the doctrine of mechanical équivalents is not well taken. 

It results that the défendants' rake is not an infringement of éither 
of the combinations of the complainant's patent, and as the eye- 
bearing in défendants' rake is found substantially in the expired 
HoUingsworth patent, and the first claim in complainant's patent is 
anticipated, as already stated, in the expired HoUingsworth patent, 
there is no infringement of the first or second claims. 

No questions depending upon the agreement of dissolution of part- 
nership between the complainant and the défendant John W. Stod- 
dard, referred to in the bill, can be considered in this court, for the 
reason that, the parties being citizens of Ohio, the state courts hâve 
exclusive jurisdiction, excepting of questions arising under the pat- 
ent laws of the United States. 

The bill must, therefore, be dismissed. ' 
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WooD and another v. Packer. 

(Circuit Court, D. New Jersey. July 14, 1883 

i. Patents ï"Oti Inventions— Reissde. 

Ueissued letters patent No. 9,368, dated Augiist 31, 1880, for an Improved 
coal cart with a slidiug extension chute, liekl valid. 

2. SaME— PATENTAIitLITT OF CoMIiINATION OF Old ELEMENTS. 

A raere aggregation of old thiiigs is not patentable, and, in thc sensé of the 
patent law, is not a combination. In a conibination the eleraentary parts must 
be se united that they will dependently co-operate and produoe sorae new and 
usefu! resuit, and suc'h resuit must be a produet of the eombination and not a 
inero aggregale of several resulls, each the complète produet of the combined 
elemenis. 

3. Same — ^NovELTT — Eesult. 

The subject-matter of a supposed invention is new, in the sensé of the patent 
law, when it is substantially différent from what lias gone before it, and this 
is determined by the character of 'he resull, and not the amount of slill, inge- 
nuity, or thought exercised ; and if the resuit lias been substantially diJIerent 
from what liai* Deen effected before, the invention is patentable. 

4. Sajie — Mechanicai. Skill. 

When the results are produced by mère inechanical skill, or where the change 
is only in degree and not new, the improvemeut is not patentable. 

5. Same — Keissde — Void Claim. 

An entire reissue will not be avoided on account of the existence of one void 
daim. 

In Equity. 

F. G. Lowthorp, Jr., for complainant. 

James Buchanaa, for défendant. 

Nixon, J. This action is brought against the défendant for in- 
fringing certain reissued lettera patent. No. 9,368, dated August 31, 
1880. The Delaware Coal & Ice Company was the owner of the orig- 
inal patent, No. 73,68^, and brought suit in this court against the 
same défendant for their infringement. It was found, upon esami- 
nation, that although the patentée in his spécifications stated the nat- 
ure of his invention to consist in the funnel-shaped mouth attached 
to the cart, in combination with the chute and valve, he had failed 
to make any claim for such combination; and as none of the sepa- 
rate constituents, as set forth in the tnree claims, were new, the court 
was obliged to hold that the défendant was not shown to hâve in- 
fringed anything claimed in the complainant's patent. Since then 
the original patent bas been surrendered, and a reissne obtained, 
with qiiite a différent statement of the inventor's claims. They are 
as folio ws: (1) The combination of the body of a coal cart with a 
sliding extension chute, substantially as and for the purpose set forth; 
(2) the combination of the body of a coal cart and the outlet, hav- 
ing a gâte or valve, with a sliding extension chute, adapted to the 
said outlet, substantially as specified. 

The answer sets up three défenses: (1) That the reissne is void 
because the combination claimed is an expansion of the original ; (2) 
waut of novelty in the patent : (3) non-intringement. 

The second is the only one of thèse défenses which seems to hâve 
merit, or which has been the occasion of any serious or extended in- 
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qniry. Do the spécifications and claims of the patent as reissued in- 
dicate invention on the part of the patentée ? The patent is for a 
combination, the constituents of -whieh are stated in the claims above 
quoted. There is no différence, in fact, between the claims, except 
that the second has one élément whieh is not named in the first, to- 
wit, the outlet, having a gâte or valve, and which is the means of 
communication between the first and third constituents of the com- 
bination. Its atseuce gives muoh force to the argument of the 
learned counsel of the défendant, that the first claim is void because 
the parts are old, and there is no dependence or co-operation in their 
action whereby any new resuit is obtained. A mère aggregation of 
old things is not patentable, and, in the sensé of the patent law, is 
not a combination. In a combination, the elemental parts must be 
so united that they will dependently co-operate and produce some 
new and useful resuit. A coal cart is not novel, nor is the chute for 
conducting coal from the cart to the place of its destination. Thèse 
two instrumentalities are aggregatcd in the first claim; but no 
mechanism is suggested whereby the coal can be got out of the cart 
and into the chute. The complainant (Wood) testifies as a witnesa 
that it can be accomplished by the use of a man with a shovel. Thia 
is probably true; but it is difiicult to see howthe inventive faculty ia 
put in exercise by any such arrangements. It is not necessary, how- 
ever, to dwell upon this view ot the case, because the entire reissuo 
will not be avoided on account of the existence of one void claim. 
See Carlton v. Bokee, 17 Wall. 463. 

The constituents of the second claim of the reissue are (1) the cart 
or wagon ; (2) the outlet, with a gâte or valve ; and (3) the sliding 
extension chute. The patentée was asked whether hethought any of 
thèse éléments, separated from the others, was novel, (Com. Eec. 28-9,) 
and replied, "I do not think they are, but only in combination." 

The case is then presented hère which was considered by the 
suprême court in Hailes v. Van Wormcr, 20 \Yall. 368, and in which 
Mr. Justice Stroxg, speaking for the whole court, said : 

"Ail the devices of which the alleged combination is made are confessedly 
old. î^o claim is made for any one of them singly as an indépendant inveii- 
tion. It must be conceded tliat a new combination, if it produces new and 
nseful results, is patentable, though ail the constituents of the combination 
were well known and in common use before tlie combination was nwde. But 
the results must be a product of the combination, and not a mère aggregate 
of several results, each the complète product of one of the combined éléments. 
* * * Merely bringing cld devices into Juxtaposition and then allowing 
each to work out its owu elîect, witliout the production of something novel, 
is not invention." 

The question, then, is in regard to the second claim of the com- 
plainants' reissue : Is it a patentable combination, produeingnew and 
useful results, or is it a mère aggregation of old éléments, each work- 
ing out alone its single individual efïect "? 

It is not a question of easy solution, for it requires us to find the 
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exccedingly délicate line which divides patentability from simple 
mechanical skill, or to ascerfcain the différence between real invention 
and a double use or application of something that bas existed before. 
Mr. Curtis, in section 41 of bis treatise on tbe Law of Patents, in 
discussing this subject, says : 

" The subject-niatter of a siipposcd invention is new, in the sensé of the 
patent law, when it is substantially différent from wliat lias gone before itj 
and this substantial différence, in cases where otlier analogons or similar 
things hâve been previously known or used, is one raeasure ot the suUiciency 
of invention to support a patent Our courts hâve, in truth, without alvvays 
using the same tenns, applied tlie same tests of tlie sufficiency of invention 
which the English autliorities exhibit in determining whether alleged inven- 
tions of varions kinds possess llie nei-essary élément of novelty; that is to 
say, in determining tliis question, the cliaraoter of the resnlt, and not tlie ap- 
parent amount of skill, ingenuity, or thought exercised, has heen examined; 
and if the resuit lias been substantiaUy différent from what liaJ beeu effected 
before, the invention lias been pronounced entitled to a patent." 

If ail improvements upon es'sting organisais were patentable, 
there -would be no doubt about sustaining at once the complainant's 
patent. Eut sometimes better results are produced by mère mechan- 
ical skill, Tvilbout the exercise of invention. The law does not extend 
to or cover such cases, (Smith v. Nichols, 21 Wall. 118;) nor where 
the change is only in degree, and not new, [Guidet v. Brooklin, 105 
U. S. 553; McMurray v. MUler, 16 Fed. Eep. 471.) 

The complainant's patent is undoubtedly a great improvement 
upon everything that went before it. The invention of William Bell 
(letters patent No. 14,301, granted February 26, 1856) was set up by 
the défendant as an anticipation, and it certainly contains valuable 
suggestions. His dumping wagon, however, could not be used for 
delivering coal in cellar Windows, but only for dumping it into pave- 
ment vault-holes, ■where they happened to exist in front of houses, at 
a proper distance from the edge of the pavement, and it seems to lack 
adjustability for doing even this successfully. 

The évidence shows that Kichard Hammell, a respectable citizen 
of Chambersburg, was formerjy engaged in the coal business in Lam- 
bertviUe, New Jersey, and that as early as 1803 he was in the habit 
of using chutes in delivering coal from a wagon into a cellar. He 
thinks that he introduced the double or sliding chutes in the fall of 
1865, and continued to use them for 10 years. The narrow end of 
one passed into the wider end of the otber. He used tbe double 
chutes when the distance for delivery •was too far for the single. 
When the distance was greater tlian the single chute, they puslied 
them one into the other to adjust the length. When the distance was 
stiU greater, they had chutes that would reach any bouse. The long- 
est single chute was 16 feet; by combining toem they could reach 24 
feet, or more, if necessary. Wlien more than one was used, they car- 
ried a light trestle to support them in the middle. * * * They had 
half adozen such chutes, and whentheyhad occasion put them together. 

Peter C. Hoff was also in the coal business in Lambertville, in tbe 
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Bprîng of 1867, and bas continued therein ever since. He used 
chutes of différent lengths, made tapering, and growing smaller to the 
end, which went into the cellar. The lower end would rest on the 
cellar window, or the place made to put in the coal. He used more 
than one at a time, but net frequently. He generally had three 
chutes, — one about 7 feet long, one about 12, and the other about 
14 feet, Then if the place to put the coal in was 10 feet from 
the line of the street, he would use two chutes, would shove the small 
end of the one into the larger end of the other, with a trestle under 
where the connection was, and also a prop by the wagon, — being a 
seat, board, or something similar, — in order to hold it up to let the coal 
run into the cellar. He used the 14-feet chute and the 7-f cet together 
in that way, which -was about the longes* distance he ever used the 
chute. But in ail thèse cases the coal was shoveled from the wagon 
into the chutes, which were not attached to the wagon in any way. 
This testimony exhibits the state of the art when the complainant 
appeared with his improvement. He has not very largely exercised 
the inventive faculty in wbat he has donc. His combination is so 
simple that it seems wonderful that other persons did not think of it. 
But they did not, and if it has efïected any new and useful resuit the 
law protects him in its exclusive use. The évidence reveals that by 
his combination of old instrumentalities a !oad of coal can be emp- 
tied from a cart into a cellar without the agency of a man using a 
shovel. This is a new resuit, worthy of the notice of the law, aixl it is 
the duty of the court to give to the patentée the benefit of his invention. 
A decree must be entered for tlie complainaut, and a référence 
made for an account. 



The Frank G. Fowler.* 
[Circuit Court, 8. D. New York. July 19, 1S83.) 

COLMSTO?ÎS — PrIOIIITT OF LiENS. 

Wliere several collisions are caused by the négligence of a tow in fulfilling a 
contract of towage, anil eacli claimant for damages arrests the vesscl at ihe 
same time to -espond, tliere is no principle of the marilime law, aud no intei est 
of commerce or navigation, whitli requires that the eider lienor, not guilty of 
lâches, and not having committed any waiver or abandonmeut, should hâve his 
claira postponed to that of the younger lienor. 

In this case I find the following facts : 

At ail times from the fourth day of îTovember, 1880, to the twenty-fourth 
day of Deceiiiber, 1880, both inoluded, tlia steam-tug Frank G. Fowler was 
engaged as a to^'-boat in Xew York harbor aiid Long Island sound, and the 
neigliboiing wnters. At and prior to t'.ie time of tlie tirst disaster liereinafter 
meiitioned, slie was owned by Esllier Fitt, of Staten island, and was run by 
W. D. B. Janes, of ISiooklyn, as mortgagee in possession, or under a contract 
to purcliase. Mr. Janes transacted the vessel's business at 124 Front street, 
in the city of î<ew York. Subsequently, and from about Kovember \k 

l See ses Fid. Rep. S31, 340, LCO. 
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1880, she was owned by Ihe Xeutral Transportation Company, a corporation 
organized under the laws of tlie state of New York, and liaving its principal 
ofiice in tlie city of New York, of wliich the said W. B. B. Janes was manager. 
The place of transacting the tug's business contiiiued to be at 124 Front 
Street. On or about Nov^mber 4, 1880, W. D. B. Janes, on behalf of tlie tug, 
for a stipulated price agreed to be paid, entered into a contract with Henry 
S. Conway and Charles M. Conway, owners of the canal-boat Lockport and of 
her cargo, to tow tlie said canal-boat and cargo from Xew London to New York. 
On the saine day, in piusuance of said agreemeiit, the tug took tlie canal-boat in 
tow at Xew London and started for New Yorlî. In the course of the voy- 
age, and at about 2 o'clock on the morning of Noveinber 5, 1880, the canal- 
boat was cast adrift by the tug in Long Island Sound, and, in conséquence 
tliereof, damages were sustained by the said l'Iaiiry S. Conway and Cliarles AI. 
Conway through mjury to tlie canal-boat and cargo, Mid for which tliey, on 
the twenty-fourth of December, 1880, filed their Hbel in the district court of 
the United States for the southern district of New York, claiming 62,266.95. 
The damages arîsing through said injury to the canal-boat and cargo were 
occasioned solely by the fault and négligence of the persons in charge of and 
navigating the tug. On or about the twentj'-thirdof April, 1880, the Phrenix 
Insurance Company issued its policy of insurance for the sum of 86,000 upon 
the hull of the barge W. IL McClave, said barge being of more than that 
value. On or about the nineteenth of Xovember, 1880, the Eastern Trans- 
portation Company, a corporation organized under the laws of the state of 
New York, and having its principal office in the city of New York, entered 
into a contract with tlie owners of the barge, for a stipulated price agreed to 
be paid, to tow the barge from New York to Stamford, and fiom Staniford to 
Norwalk, Coiinecticut, and on tliat day it started to tow tlie barge to Stam- 
ford, where, afterwards, she safely arrived, and was tliere left to dischru'ge 
part of her cargo. Ou the niglit of November 24, 1880, the Easteni Trans- 
portation Company sent the said tug to take the barge from Stamford to Nor- 
walk, and at a very early liour on the niorniug of the next day the tug, with 
the barge in tow, left Staniford for Norwalk. In the course of the voyage, 
and before daybreak on November 25th, the barge was, through the négli- 
gence and mismanagement of tliose in charge of the navigation of the tug, 
run on a ledge of rock at Shippan point, near Stamford, and tliere stranded. 
The rescue and repairs of the barge were directed and carried on by tho 
Phénix Insurance Company, as insurer. The repairs were completed on the 
twenty-third of December, 1880, and were paid for by the company on that 
day to the amount of 85,523.91. The company also paid the sum of .3750 for 
wreckeis on or about the tenth of December, 18S0. On the tweiity-tbird of 
December, 18S0, the Phénix Insurance Coiiiiiany lilecl its libel against the tug 
for the rccovery of its damages. Process was thereupon on that day issued 
to the marslial against the tug, and on the twenty-fourth of December, 1880, 
the marshal seized the tug under such process, and also under process issued 
under the flrst-named libel so filed, the processes under the two libels being 
served at one and ihe saine finie, and tlie tug being attached in both suits 
simultaneously. The damages of the Phénix Insurance Company amounted 
to .86.273.91, and hâve been determined at that amount by Uie district court 
by a linal decree. There lias been au interlocutory decree in the suit on the 
first above-named libel, awarding to the libelauts therein a recovery of their 
damages, with costs, and a référence to ascertain such damages, but tliey bave 
not been ascertained. The canal-boat was insured in the Buffalo Insurance 
Company, and tiie tirst above-iiamed suit is prosecuted, so far as the damages 
to the canal-boat are concerned, for the beuefit of that company. On the 
eighth of November, 1880, Henry S. Conway, with the représentative of the 
Buffalo Insurance Company, consulted a lawyer with référence to their claim 
against the tug, and were ad\ised that their claiui was a good one. On that 
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day Henry S. Conway informée! Mr. Janes that the tug would be lield respon- 
sible for the damages. The canal-bi)at was at that time lying sunk in Guil- 
ford creek. Between the day of the casiing adrift of the canal-boat and the 
date of the strasidiug of tlie barge, Henry S. Conway, who was master and 
managing owner ot the canal-boat at tlie time of the disaster, was necessarily 
occupied in taldng charge of lier at Guilford creek, where she lay sunk^ and 
in raising and saving lier and lier cargo, afteî ongaging wreckers in New 
York City. It was not possible to ascertain the extent of the damage to the 
canal-boat or cargo until slie was put orj the marine railway at New Haven, 
on or after December 13, Î880. From îiovember 15, 1880, to November 25, 
1880, the tug was engaged in towing between varions points in New Jersey 
and places in the sound, ia the state of Oonnecticut. She usually arrived at 
the city of New York trom the eastward in the evening, laid up for the night 
in New Jersey, and left early in the morning, and she only toiiched at the 
city of New York to report work done. Henry S. Conway and Oliarles M. 
Conway resided in the city of New York, and were acquainted with W. D. B. 
Janes. The Bufîalo Insurance Company had a résident agent in the city of 
New York. On or about the seveuteenth of February, 1881, tlie tug being in 
the custody of the marshal, the claiinant, the Neutral Transportation Com- 
pany, made application for her apjn'aisal and lier release from custody under 
bonds or on deposit of money. iSuch appraisal was had, and the vaUiation 
of the tug was tixed at $4,500, which sum of money the owner of fche tug paid 
into the registry of the district court, and the tug was released. At the same 
time her owner paid into said registry 3175 on account of costs for the Pheaiix 
Insurance Company, and S175 on account of costs for Henry S. Conway and 
Charles M. Conway, and also certain sums for marshal's fées and expenses of 
appraisal, ail as provided by an order of the district court. 

On the foregoing facts I find the following conclusions of law: 

The Conways were not guilty of any lâches prejudicing their lien orclaim 
as between them a«id the Phénix Insurance Company. The claim and lien 
of the Conways are entitled to priority of paynient over the claim and lien of 
the Phénix Insurance Company. The Conways are entitled to a decree ac- 
cordingly, with costs in tins court tobetaxed. Botli cases must be remanded 
to the district court, witli directions to tliat court to proceed with the référ- 
ence in the suit brought by the Conways, and to take such further proceed- 
ings thereafter as may not be inconsistent with the findings and opinion of. 
this court. The decree of the district court must be reversed as to the mat^ 
ters appealed from. Samuel Blatciifoud, Circuit Justice. 

Carpenter & Mosher, for the Conways. 

Butler,. Stillman & Hubbard, for the Phénix Insurance Company. 

Btatchfqrd, Justice. The district court awarded priority of claim 
and lien to the Phénix Insurance Company, and direeted that the 
$4,500 and ail accumulations of interest thereon be paid to it. The 
Conwaj'S appeal from such award and direction. The view of the dis- 
trict court was that the interest or lien of the Conways in the tug, 
growing out of the damage suffered by the canal-boat and cargo at 
the eariier date, was Uable to respond for the damage to the barge at 
the latôr date. I cannot concur in this view. This is a case where 
there was no priority of attachment or seizure of the vessel, although 
the libel for the second damage was fîrst filed, and it is not a case 
where either claim can be considered as other than one sounding in 
damages for a tort. The contention on the part of the Phénix In- 
surance Company is that the claims arising out of the two torts are 
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to be paid in the inverse order of tlieir création, on the view that 
though they are claiius of the same class tliey are not claims of the 
same rank of privilège. It may very -well be that among creditors 
lie is to be preferred "wbo has contributed most immediately to the 
préservation of the thing;" that "the last bottomry bond is preferred 
to those of older date;" and "that repairs and supplies furnished a 
vessel in her last voyage take precedence of those furnished in a 
prier voyage." Dut the principle governing suoh cases is that "the 
services performed at the latest hour are most efScaeious in bringing 
the vessel and her freightage sately to their final destination;" and 
that "each foregoing incumbranee, therefore, is açtually benefited by 
reason of the succeeding incumbranee." This principle can hâve no 
place exoept where services are rendered, suoh as loaning money, 
furnishing supplies, making repairs, salvage, and claims arising out 
of contract generally. Such services benefit tiie vessel, make her 
better, préserve her, contribute to aave ner or impjove her or keep 
her in running or going order for tlie beuelit of ail who hâve prier 
liens or claims on her. But a second tort or collision can hâve no 
such effect in refe^hnoe to a party injured by a prier tort or collision. 
The second tort or collision does not benefit the vessel or add to her 
value or préserve her. It only tends to injure her, and the sufïerer 
by the first tort or collision, in having recourse against the vessel 
after the second tort or collision, must take her as he finds her, dam- 
aged, perhaps, by a second collision. He ought not to lose the ben- 
efit of liis lien arising out of the first tort or collision, unless the cir- 
cumstances are such that in judgment of law he may fairly be held 
to hâve waived his lien, or postponed it, as regards the lien arising 
out of the second tort or collision. In the présent case there was no 
waiver or postponetnent. No case cited déclares any doctrine which 
sanctions the giving of priority in the présent case to the Plienis In- 
surance Company, except what is found in the case of The America, 
6 Monthly Law Eep. (N. S.) 264. That case is not sustained by au- 
thority, nor is it sustainable on principle. There was nothing in the 
mère fact of the second tort to extinguish the lien arising out of the 
first tort, and, when botli torts were of the same chafacter, each aris- 
ing out of négligence towards a tow in fuliilling a contract of towage, 
and each claimant arrests the vessel at the same time, to respond, 
there is no principle of the maritime law, and no interest of com- 
merce or navigation, which requires that the elder lienor, not guilty 
of lâches, and not having committed any waiver or abandonment, 
should hâve his claim postponed to that of the younger lienor. 

The decree of the district court must bereversed, as to the matters 
appealed from, with costs of the appeal, and priority of lien and of 
pajanent out of the fund be awarded to the Conways, and both cases 
be remanded to the district court, with directions to that court to 
proceed with the référence in the suit brought by the Conways, and 
to take such further proceedings thereafter as may not be inconsist-, 
eut with the findings and opinion of this court. 



BANTA CLAEA MINING ASS'n V. QUICKSILVER MINING CO. 657 

Santa Claba Mining Ass'n v. Quicksilver Mining Co.* 
{Circuit Court, D. California. October 6, 18S2.) 

1. Mexican Gkant — Legai, and Equitable Titlb. 

The holder of a Mexican grant containing a quicksilver mine couveyed the 
mine, togetlier witli 1,000 acres of land surrounding the mine,to A., who went 
into possession, and he and his grantees contmned in possession, worlîing the 
mine l'or 25 years. After such conveyance the holder of the grant executed a 
second conveyance to B., also embracing the mine and the land before co». 
vej'ed to A. The grantees of B. presentcd the grant for confirmation, whiCh 
was duly confirmed, and a patent in due form was Issuwl to the confirmées'; 
Jleld, that the légal title derived under the patent would be controlled for 
the beneflt of tlie grantees of A., who held the bettor title under tlie flrst con- 
veyance. 

2. LocATTON op Land Indefinitely Described. 

Where a mine, together wltli 1,000 acres of land, " around, circumjacent, 
and adjoining said mine," is convej'ed by tlie ownur of a larger tract, the land 
■\vill be located as nearly as practicable in a square îorm around the mine, tak- 
ing the mine as the center of the location, and the grantor, by subséquent con- 
veyances of the larger tract in two parts to other parties, canuot all'ect thi8 
right of location by the prior grantee. 

3. Mining Patîtners — Tenants in Commun. 

AVhere a mine, together witli the surrounding lands, is conveyed to, and the 
mine is worked by, an unincorporated associaUon of individuals in the usual 
mode, as in the case of mining partnerships m California, the members of the 
association are tenants in comiuon of the mine and the land so held. 

4. Sale under Decheb of PnoPEUTy of Mining Partneesiiip. 

Where a bill is filed by a member of a mining partnership to wind up the 
atîairs of the association, some of the memiiers being omitted from the biil be- 
cause of the impvaclicability of V)ringing tliem ail before the court, and a de- 
cree is made dissolv.ng tlie association, directing the mines and lands of the 
Company to be sold, the debts to bepaid.etc, and a sale of the mines and lands 
of the association is made ;n pursuance of thedecree, the title to the undivided 
interests in the mine and lands of those not parties to the suit will not be af- 
fected by the decree and sale. 

In Equity. 

Wm. Matthews, for complainant. 

D. M. Delinas, for défendant. 

S.\-WYER, J. This is a bill to control the title derived under a 
patent of the United States issued to the Guadalupe Mining Com- 
pany. The Mexican grant of the land vias made to one Larios in 
1845. He afterwards conveyed to a man by the name of Cook. Jook 
subsequently conve^'ed to an association of persons, not a corpora- 
tion, called the Guadalupe Mining Company, a mining partnership, 
or joint-stock company. The Guadalupe Mining Company présentée! 
its claim for confirmation and obtained a patent. Cook, prior to the 
conveyance under -n-hich this patent -was obtained, had conveyed 
1,000 acres embracing the mine — 1,000 acres surrounding this mine 
— by an indefinite description, "around, circumjacent, and adjoining 

^Frora Sth Saw^-er. 
Y.lT.no.O— 42 
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said mine." That title has passed to the coraplainant in tliis case. 
That title passed tlirough one Gray and •wife, and complainant in 
this case has been in possession for 25 years under that title. The 
défendant, claiming under the patent, commenced sundry suits to re- 
cover the possession of the mine, and this bill is filed to control the 
title in favor of complainant, and restrain the proseciition of those 
suits at law. I am satisfied, upon an examination of the case, that 
the complainant is entitled to the relief s'^ught, as to the 1,000 acres 
of land. 

There is a question as to the location. At the time when this con- 
veyance of the 1,000 acres was made the title to theentire grant was 
in Cook, Subsequently he conveyed in two parts to différent par- 
ties ; one, the norlherly part, he conveyed to the grantors of the 
parties who hâve acquired the patent — the Guadalupe Mining Com- 
pany. The other part was conveyed to somebody else. It is con- 
tended, on the part of complainant, that this 1,000 acres of land 
should be located on the portion patented to the Guadalupe Mining 
Company. On the other hand, it is contended that placing the prin- 
cipal mine in the center of the tract of land, it should be located, so 
far as practicable, bo as to leave it in a square form, with the mine 
in the center. This 1,000 acres having been sold when the grantor 
owned the wholeof the land, his subsequently dividing the grant into 
parts could not transfer the location to the part subsequently con- 
veyed to the Guadalupe Mining Company. Locating it in this form, 
it will not cover the whole of the land patented by the mining Com- 
pany. There is a diagram made from a survey by Eoss Brown, 
which I tbink correctly locates the 1,000 acres. This location shows 
the 1,000 acres located in a compact form, as nearly square as prac- 
ticable, whieh embraces portions of both parts of the grant, taking 
the mine as tbe center of the location; and so far as that land is 
embraced in the patent to the Guadalupe Mining Company, I think 
the complainant is entitled to the relief sought — a conveyance of the 
légal title and an injunction against the prosecution of the suits at 
law. Under the décisions heretofore made in such cases as Estrado 
v. Murphy, Samon v. SymoJis, and that class of cases, complainant is 
also entitled to the relief sought as to those lands embraced within 
the Eoss Brown survey, included in the patent, and within the lands 
described in the bill. 

That leaves some other portions of the land described in the bill 
without the 1,000 acres so located. It is insisted by respondent's 
counsel that, as to those lands, the bill must be dismissed, because 
if the complainant has a title at ail, as is alleged in the bill, it is a 
légal title, and complainant has a légal remedy. I think that the 
complainant having been in possession for the last 25 years, and 
being in possession at the commencement of the suit, it allèges such 
a case against an adverse claimant as entitles the complainant to 
proceed under the statute to hâve the adverse claim determined and 
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its title quieted with référence to that portion of the tract. The facts 
alleged are sufEcient to give jurisdiction on that ground. The 1,000 
acres are also embraced in this title. 

The title of the complainaut to that portion dépends upon the sale 
under judicial proceedings in the case of Hallam Eldridge v. Sanse- 
vain and others. That was a bill filed to close up the affaira of an- 
other mining organization to which many of the members were made 
défendants, but some were omitted, it being alleged that the parties 
■were numeroils, and many of the real parties could not be ascer- 
tained, and they were, therefore, dispensed with, and the court pro- 
ceeded to wind up the affairs of the mining copartnership, and placed 
the property in the hands of a receiver, who afterwards sold the 
lands out under a decree of the court, and they were conveyed to the 
purchaser. The title derived through that conveyance is vested in 
the complainant, and the allégation is that they haye been in the 
possession ever since. 

My conclusion upon that braneh of the case is that complainant is 
entitled to a decree establishing and quieting the title to ail of the 
undivided portions of the land, the title to which was in the défend- 
ants to that suit, who were served, or who appeared at the time or 
during the pendency of the suit, and to such others as make no ré- 
sistance to the decree; but I think the Quicksilver Mining Company 
is entitled to a decree dismissing the bill as to those undivided parts 
held by it, derived from persons who were not parties to the suit, 
and were, therefore, not bound by that decree. That was a mining 
partnership, and the interests held in the land were in the nature of 
a tenancy in common, so far as the title is concenied, and I do not 
see how their title could be afîected in their absence. It seems to 
me that this is the efîect of the decree as laid down by equity rules 47 
and 48 of the suprême court, which are founded upon a statute passed 
for such cases a few years before an adoption of the ruie, and the 
rule established by décisions in such cases as Shiclds v. Barrom, 17 
How. 139, and Barney v. Citi) of Baltimore, 6 Wall. 380. In my 
judgment the title of the absent parties could not be afîected without 
their présence as parties; but as to ail except those parties, the com- 
plainant is entitled to a decree establishing and quieting its title de- 
rived under those proceedings as to the undivided interests in those 
parts lying both outside and inside of the patent, and within the 
lands described in the bill of complaint and in the conveyances in 
that case. 

A decree will be rendered accordingly, and counsel for complain- 
ant will prépare the decree in accordance with thèse suggestions and 
submit it to Mr. Delmas. 

The complainant will recover costs. 
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Amerioak Moetgage Co. of Scotland (Limited) v. Downino. 
(Two Cases.) 

{Circuit Court, D. Nebraska. 18S3.) 

Note of décision holding agreement to pay atlorney's fées in mortgage fore- 
closure valid. 

Thèse cases came up for hearing before Justice Miller, of the suprême 
court of tlie United States, on motions tostrike from the decrees the amounts 
allowed by the courts as attorney's fées. 

O. J Plielps, on belialf of Downing. 

Juage Hull and James M. Woolworth, on behalf of the mortgage Com- 
pany. 

Mr. Justice Millek, in rendering the décision, remarked that, upon full 
review of the autliorities, he was satisfied that tlie repeal of the Nebrast^a 
statute left tlie question as though no statute had everbeen passed, and that, 
upon principle and authority, it was clear that parties were f ully compétent 
to malie tlieir own contracts, and there was nothing in tlie pulicy.of the law 
wliich forbade them to agrée to pay costs and expeiises, including attorney's 
fées, which they miglit cause the loaner of inoney, by reason of their own de- 
fault. 

In no case cited was a satisfactory reason given why a provision in a mort- 
gage to pay attorney fées should render the note non-negotiable, and it was 
absurd to say that it would render it usurious. Interest was allowed for tlie 
loaii or forbearance of money, and it is quite évident when suit is begun to 
enforce the collection then forbearance ceases. The attorney fee is provided, 
not for use of money for a day, weelc, month, or year, or any other time, but 
is an incident to reimburse the owner in recovering liis loan. 

In the course of bis opinion, Judge Miller reinarked tliat his sympathies 
■were with the borrowing class, but he believed that a contract fairly and un- 
derstandingly entered into should bo enforced, and that the oue by whose 
default the expense was incurred should pay the bill. 

DuNDY, J., couiiurred. 
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[Circuit Court, W. D. Missouri, IF. D. 1SS3.) 

Bank — iNfOLYENCY. 

A. hîink is sol vent, within the meaning of tne constitution and stfitntes of 
Missouri, wli ■« it posses-es sutïicieiit assuts to pay, witliin a reasonable tinie, 
ail its haliil.ties througli its o\Yn agenoies; and is insolvent when, frora tlie un- 
certainty of heinç aille to realize on its assets in a reasonable time a sufflcicot 
am.iunf. to meet its liabilities, it makes an assigament, by whioh the control of 
its atïuirs and property passes eut of its liauds. 

Same — " Is Failino Circujistaxces." 

The phrase " in failing circumstances," nscd in the constitution and statutes, 
when applied to a ban ;, raust be taken to mean a state of uncerlainty whether 
the bank will be able to siistain itself, depending on favorable cr uiifavorablo 
contiugencies, which in the course of business may occur, and over which its 
officeis hâve no control. 
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3. Same — Receiviîtg Deposits — KnowTjEdge of Cashiee — Bdtîdex of Pkoof. 
In an action against the président, dh'ectors,casliier, or agent of al)ank,iinder 
the act of April 23, 1877, for receiving a deposit knowing that the banli was in- 
solvent or in £ailing circumstances, tlie plainlilï is only hound to prove to the 
satisfaction of the jury that the bank was insolvent. Dpon tliis sliowing, the 
officers of the bank, to escape Jiability, mnst prove that they did not liave the 
knowledge the law imputes to them, and thus overcome the law, whicli says 
they did know. Tlie burden of proof of the want of knowledge of insolvency is 
on the officer sued. 

At Law. 

Scott é Taylor, for plaintifï. 

Kariies d; Ess, Tichenor é Warner, Pratt, Biimhack â Ferry, and L. 
H. Waters, for défendant. 

Keekel, J., (chargïnq jury.) An explanation is, perhaps, due to 
you for the delay that has occurred. The questions involved in this 
matter are questions pertaining to the constitution and laws of the 
state of Missouri, and whatever may be the cliarges against tlie féd- 
éral judges, tliey alwaj^s seek to avoid a construction of the constitution 
and statutes of a state, because they recognize that, under our Sys- 
tem of government, the people of a state are authorized, through their 
législature, to fix their own laws; and the probabilities are that those 
who expound those laws are more familiar with their spirit than the 
fédéral judge can be. Although a résident among you, yet his exam- 
ination of law does not lead him to the examination of the statutes 
of the state, but upon another field altogether ; and heuce, when- 
ever we are brought face to face with the necessity of construing 
the constitution and statute law, the first thing we do is to look 
anxiously into the décisions of their own courts to learn the spirit 
of their laws. Under the laws of congress, and by the whole Sys- 
tem of our government, an injunction is upon us to avoid the usur- 
pation of any thing that does not properly belong to us; and we 
seek, whenever there is an opportunity, to avoid the original con- 
struction of laws that belong to the state rather than to tlie fédéral 
government. In the matter that is now presented the constitutional 
provision, as well as the law passed under it, is of récent date. You 
ail recoUect that the constitution under which we live is only a few 
years old, and the laws passed under the constitution are still younger, 
and -bave had but little time to be reviewed in the state courts. 
Hence, during the time that you hâve been delayed hère I hâve been 
laboring diligently that I might arrive at a proper construction of 
this law, and I ask your careful attention, as this is a _aatter of im- 
portance. 

The issue you are required to pass upon grows out of a suit between 
Eichard Dodge and Julia B. Dodge, plaintiffs, and John J. Mastin, 
défendant. In this suit between thèse parties it is claimed by the 
plaintiffs that by the wrongful act of John J. Mastin they lost $6,000, 
which was received on deposit in the Mastin Bank, of which the de- 
fendant, Mastin, was cashier when it was known to be insolvent and 
in failing circumstances. In this suit hère spoken of an attachment 
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was obtained by the plaintifïs, and property supposed to belbng to 
John J. Mastin, the défendant, was attached for the purpose of se- 
curing the debt. The laws of Missouri allow such an attachment 
upon plaintiffs giving bond to pay damages, if any are done, and re- 
quire further tbat the plaintiffs, or some one for them, sball file an alïi- 
davit alleging the cause or grounds for attachment. The law requires 
tlie facts to be set out in the alfidavit. The affidavit filed in this case, 
for the purpose of obtaining the attachment, states first that the debt 
sued upon was fraudulently contracted, but as this is not relied upon 
by the plaintiffs nothing further may be said of or about it. The 
second cause for the attachment, and the one relied upon by the 
plaintifïs, is that the défendant, as a director, stockholder, and as 
cashier of the Mastin Bank, a corporation organized and existing by 
authority of the laws of the state of Missouri, received the sum of 
$6,000 into said bank at a time when the same was in his knowl- 
edge insolvent, and in a failing oondition, and by reason thereof said 
sum of money has been lost to plaintiffs. That is the allégation in 
the affidavit under which the attachment was obtained. The défend- 
ant dénies the facts set out in the affidavit, and puts the plaintiffs to 
the proof of them; and the afSrmation, on the one hand, and the dé- 
niai, on the other, constitute the issues you are to détermine. This is 
called in technical language a "plea in abatement." 

You hâve nothing whatever to do with the original suit, and it ïs in 
no manner before you. The question for you to détermine is, "Was 
the Mastin' Bank, on thetwenty-sistb of June, 1878, insolvent or not?" 
and, if so, "did the défendant, John J. Mastin, know it?" 

The Mastin Bank was one of that class of institutions which hâve 
received the attention of the législative department of the state of 
Missouri, and so important has this supervision been deemed that it 
has not been made a matter of législative action simply, but the con- 
stitution of the state itself seeks to regulate them. Section 27 says : 

" It slu\Il be a crime, the nature and punishment of which sliall be pre- 
scribed by law, for any président, director, manager, casbier, or other olîicer 
of any banking institution to assent to the réception of deposits, or tlie créa- 
tion of debts by sncli banking institution, after he shall be sball bave had 
knowledge of the faet tbat the bank is insolvent or in failing circumstances, 
and such ofRcer, agent, or manager shaJl be individually responsible for sucli 
deposits so received, and ail such debts so created with bis assent." 

— That is, the constitutional provision — the constitution of Mis- 
souri itself — makes it a crime for the cashier, or other officer of a 
bank, to receive deposits after knowing the bank is insolvent or in 
failing circumstances, and further provides that the officer receiving 
such deposit, or creating siich debt, shall be individually responsible. 
Thus spoke the people of Missouri in their sovereign capacity through 
the convention of delegates elected by them, and whose action they 
subsequently ratified at the poïls. The duty then devolved upon the 
gênerai assembly of Missouri to enact a law to carry this constitu- 
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tion into effect, and the foUowing law was placed upon the statute- 
book and was in force at the time the deposit in coutroversy was re- 
ceived by the Mastin Bank : 

" Xo président, director, manager, cashier, or other officer or agent of any bank 
or banking institution organized and doing business under tlie provisions of 
this article, or of any law of tliis state, shall receive or assent to tlie réception 
of deposits, or create or assent to tlie création of any debts, by such bank or 
banking institution after lie shall bave bad knowledge of the fact that it is in- 
solvent and in failing circumstances; and it is liereby niade the duty of 
every sucli ollîcer, agent, or manager of such banking institution to examine 
into "the affairs of tbe same, and, if possible, learn its condition. In ail suits 
brought for the recovery of the amount of any deposits received, or debts so 
created, ail oliicers, agents, or managers of any such banking institution 
charged with having so assented to the réception of such deposit, or the 
création of sucli debt, raay be Joined as défendants or proceeded against sev- 
erally, and the fact that such banking institution was so insolvent or in fail- 
ing circurastauces, at the time of the réception of the deposit charged to bave 
been so received, or the création of tlie debt charged to hâve been so created, 
shall be prima /acte évidence of such knowledge and assent to such deposit 
and création of such debt on the part of such offlcer, agent, or manager so 
charged therewith." 

This act was passed on the twenty-third of April, 1877. Under 
the provisions of this law the plaintiff, in the first instance, must 
show to your satisfaction that the Mastin Bank, at the time of re- 
ceiving the deposit in controversy, was insolvent or in failing circum- 
stances. Upon snch showing being made, the law implies that the 
officers of the bank knew of its insolvency, but provides that such ofS- 
cers may show that they did not in fact know of the insolvency, or 
did not assent to the deposit made. As soon as the insolvency of the 
bank bas been established, the law imposes on the officer sued the 
duty to satisfy you that he did not in fact know the insolvency of the 
bank, or did not assent to the receiving of the deposit. The plaintif! 
is oniy bound to show that the bank was insolvent. Upon this show- 
ing being made, the officers of the bank, if they désire to escape liabil- 
ity, must show that they did not hâve the knowledge the law imputes 
to them, and thus overcome the law, which says they did know. 
This is what is meant by the words prima facie évidence, used in the 
law readto you. The burden of proof of the want of knowledge of in- 
solvency is on the défendant. There is no dispute as to the défend- 
ant, John J. Mastin, as cashier, receiving the deposits in controversy. 

So far as I remember, there is no évidence before you of any change 
in the financial condition of the Mastin Bank between the day of the 
réception of the deposits, June 26, 1878, and August 3, 1878, when 
the bank failed. Nor is there any évidence that John J. Mastin, tbe 
défendant, hador obtained any more or différent knowledge, between 
the day of deposit and the day of failure, regarding the financial con- 
dition of the bank, so that whatever he knew on the third of August, 
1878, he had knowledge of on the twenty-sixth of June, the day the 
deposit in controversy was made. 
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The défendant, Mastin, -while upon the wilness stand, admitted 
that he knew ail about the bank on the twenty-sixth of June, and for 
a long time prier to that time, and up to the day of the failure; that 
he knew the liabilities of the bank, and was acquainted with its as- 
sets. I do not remember of his testifying to any change affecting the 
solvency of the bank, nor did any other witness testify to any change 
of the nature and charaoter spoken of between the twenty-sixth of 
June, 1878, and August 3d, the day the bank failed. 

Wbat, then, is the efïect of the failure occurring under such cir- 
cumstances on the burden of the proof regarding the solvency or in- 
Bolvency of the bank? We may fairly turn, I think, to the crimes 
act of the statutes of Missouri as furnishing us a guide in the déter- 
mination of this question. Section 1350 of that act provides as fol- 
lows : 

" If any président, director, manager, cashier, or other offlcer of any bank- 
Ing Institution, dolng business In this state, shall recelve or assent to the ré- 
ception of any deposit of raoney or other valuable thing In such hank or 
hanking Institution, or If any such offlcer or agent shall create or assent to, 
the création of any debt or indebtedness by such bank or banking institution, 
in considération or by reason of which indebtedness any money or valuable 
property sliall be received into sucii bank, or banking institution, after he 
sliail hâve had knowledge of the fact that it is insolvent or in fuiling cir- 
cumstances, he shall be deemed guilty of larceny, and upon conviction thereof 
shall be punislied in the same inanner and to the same extent as is provided 
by law for sLealing the same amount of money deposited, or valuable thing: 
provided, that tlie failure of any such bank or banking institution shall be 
prima facie évidence of knowledge ou the part of any such officer or person 
that the same was insolvent nr in failing circumstances when the mouey or 
property was received on deposit." 

In order to arrive at the intention of the législature in enacting 
laws pertaining to banks, it is proper to look at the whole of the 
enactments in order to discover their meaning and object. The law 
last quoted, taken from the crimes act, evidently proceeds upon the 
ground that the failure of a bank implies insolvency. The proviso 
proceeds upon this view, and is intended to enable an officer to show 
that he had in fact no knowledge of its financial condition, nor was 
he bound to hâve such knowledge by implication of law ; or that, from 
the knowledge he had of the financial condition of the bank, he had 
good reason to believe the bank to be solvent. There is no preten- 
sion that the défendant, Mastin, had not f uU and complète knowledge 
of the financial condition of the bank. On the contrary, his position 
is that, knowing ail about the bank, he believed it to be solvent. 
The law is held to be, and I so charge you, that the Mastin Bank, 
having failed to meet its liabilities in the usual course of business, 
thereby, in contemplation of law, became insolvent, and that défend- 
ant, Mastin, the cashier, knew of the insolvency when he received 
the deposit in controversy, and he is bound to overcome this légal pre- 
sumption. There is no controversy as to the financial condition of 
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the bank between the day of deposit and the day of its failure 
being the saine. If it was solvent on the day of receiving the de- 
posit, it was solvent on the day when it closed, and vice versa. The 
défendant, Mastin, had the same knowledge of the financial condition 
of the bank on the day of receiving the deposit as on the day of fail- 
nre. The law, as already stated, on account of its failure, treats the 
Mastin Bankasinsolvent, andattributes to its cashier, the défendant, 
knowledge of its insolvency. The burden of proof to remove this 
presumption of law is upon the défendant, Mastin, and he must sat- 
isfy your minds that the bank, on the day when he reoeived the de- 
posit, was solvent. There is no controversy as to his not havingthe 
knowledge necessary to détermine the solvency or insolvency of the 
bank, 

I will proceed next to deflne the meaning of the word "solvent," and 
the phrase "in failing circumstances," used in the statutes and con- 
stitution. In the ordinary acceptation of theterm, "insolvent," when 
applied to a bank, means inability ta meet liabilities in the usual 
course of business. But a bank may be solvent, and yet, from tem- 
l^orary causes, over which its officers hâve no control, suspend until 
thèse causes can be overcome. But they must be causes for v,-bich 
l^rudence and foresight cannot provide, or over which the bank or its 
ofïicers had no control, or could bave none. Such causes, when they 
do occur, are usually soon overcome. The bank again takes up its 
business, and proceeds with it in the usual way. The failure of the 
First National Bank of Kansas City, Missouri, on the twenty-ninth of 
January, 1878, would not hâve been a good cause for suspension, for 
that could hâve been, and, as we bave seen, was, overcome by means, 
however, which may aid you in determining the solvency or insolvenc}' 
of the Mastin Bank at the time ot its failure. As much of what I 
shall say upon the phrase "in failing circumstances" applies also to 
solvency pjid insolvency of a bank, I pass to this branch of the case 
with the déclaration that a bank is solvent, within the meaning of the 
constitution and statutes we are considering, when it possesses suffi- 
cient of assets to pay within a reasonable time ail its liabilities 
through its own agencies, and is insolvent when, from the uncertainty 
of being able to realize on its assets, in a reasonable time, a sufficient 
amount to meet its liabilities, and therefore makes an assignment by 
which the control of its affairs and property passes out of its liands. 
The phrase "in failing circumstances," used in the constitution and 
statutes, when applied to a bank, must be taken to mean a state of 
uncertainty whether the bank will be able to sustain itself, depend- 
ing on favorable or unfavorable contingeneies, which in the course of 
business may occur, and over which its officers bave no control. 
Thus, for instance, an individual may be said to be in failing circum- 
stances when he is put to unusual shifts to meet his liabilities, such 
as borrowing money at unusual rates of interest, makes sacrifice, in 
the disposition of his property, which he would not do but for his con- 



OOO FEDERAL REPOETEK. 

dition. Such a condition of tliings may exist regarding a bank, and, 
when tliis is the case, a bank, like an individnal, may be said to be 
in failing condition. Tlie funds of banks are supposed to be ready 
at hand to meet tlie wants of commercial, trading, and manufacturing 
commnnities in wiiicli they are located. Anything interfering with 
the availability of its funds, such as tlie carrying of large debts upon 
which nothing can be realized, except after long delays, investments 
in real estate wliich it may take time to turn into currrent funds, — any 
and ail of thèse things, when they occur, may or may not tend to 
showwhether a bank is in failing circumstances. Whether the mat- 
ters hère spoken of apply to the Mastin Bank you must détermine 
from the évidence. In trying to arrive at a conclusion whether the 
Mastin Bank was insolvent or in failing circumstances on the twenty- 
sixth of June, 1878, you will bring before your mind the fact of the 
deposit by Mercer, treasurer, of §212,000 in 1876, when he went out 
of office; the évidence of a désire of Mastin, as testified, to get on 
Treasurer Gates' bond, with a hope, it may be, of either retaining the 
funds of the treasurer then on deposit, or to obtain additional funds, 
even. You will recall to tnemory the condition on which the aid was 
furnishod by Gates under the influence of Burnes. It will not be 
improper for you to consider the business the Mastin Bank engaged 
in or stimulated outside of a regular banking business, so as to enable 
you to judge what influence, if any, it might hâve had on the solvency 
or insolvency of the bank. Thèse matters, together with ail others 
testified to in connection with the évidence given by Mastin and 
others in explanation of them, should ail be carefully examined by 
you. 

In considering what weight you will give to the testimony of any 
witness you will take into considération the relation in which the 
witness stands to the bank, what interest he bas in this suit, or suits 
of a similar character, pending against him on account of his con- 
nection with the bank; in fine, everything bearing on the witness, and 
calculated to afïect or influence his testimony. Formerly the défend- 
ant was not permitted to testify in his own case, but of late j-ears the 
law has allowed him to do so, leaving it to you to attach whateverof 
weight you see cause to attach to his testimony. You are the sole 
judges of the weight you will give to the matter testified to by any of 
the witnesses. 

The duty you hâve to discharge is an important one. Tbepeople, 
by constitutional provisions, followed up by laws, hâve sought to pro- 
teet the rights of the people in moneyed institutions. Ail this amounts 
to nothing unless the courts and jurors support the laws, and in 
proper cases enforce them. The duty may be a disagreeable one, but 
caniiot be avoided without frittering awaythe spirit of the législation 
upon the statutes. Do your duty under the fact and the law as 
given you by the court. 
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AnDERSON V. SCOTLAND. 

{Circuit Court, D. Minnesota. July, 1883.) 

PrACTICE— ReTTING AsIDE JUDGMF.NT — Ar,SENCE OF Counsf.Ij. 

'riiu général rule is thnt p;irtics and counsel will be required to attend to 
tlicir cases, and be piepared wlien tliey are i eached on tbe doekel ; but eases 
may occiir wlien, througl. the absence of counsel, if injustice is donc le one 
pai'ty or the other, it can be afterwards corrected ; and if a jud^ment is obiained 
tbrough tbe absence of counsel, tbe judgraent may be sel asido upon terma. 

At Law. 

C. K. Davis and H. II. Ilorton, for plaintiff. 

LovrJij <£ Morgan, for défendant. 

Nelson, J., {orally.) A motion is made by counsel for the défend- 
ant to set aside the verdict of the jurj', which was obtained for the 
reason, substantially, that the counsel were taken by surprise, and 
that a judgment was obtained through accident or mistake. The 
gênerai rule is that parties and counsel are required to attend to 
their cases, and to be prepared when the cases are reached. This 
case was No. 1 on the docket. The venire was returnable on the 
sixtli day of July, the jury was in attendance, and this case, as I 
said, was No. 1 on the docket and could bave been tried. It is true 
that cases sometimes occur when, through the absence of counsel, if 
injustice is done to one party or the other, it can be afterwards cor- 
rected; and if a judgment is obtained through the absence of coun- 
sel, the judgment may be set aside upon terms. When this case 
was reached upon the calendar, it is true, as stated by the déponent 
in bis affidavit, the counsel for the défendant, the presiding judge 
stated there would be no pereinptory call of the calendar; that the 
justice of the suprême court of the United States, who would pré- 
side, would be in attendance on the following Monday, and that no 
case would be peremptorily set down for triai; but that any case 
that could be heard by consent of counsel, or any cases of settlement 
of damages, or where there would not be any appearance on the part 
of the defendaitt, could be disposed of then. It was said by counsel 
for phiintiff that there would be no appearance on the part of the de- 
fendant ; that he had communicated with the attorneys of record for the 
défendant, and they had stated to him, in this language, "Goahead." 
It apjjears that the déponent in this case, the counsel for the défend- 
ant, althougb.not appearing as counsel of record, had been manag- 
ing the case siuce it was removed from the state court to this court, 
and among the papers a stipulation appeared in which Messrs. 
O'Brien & Wilson, Mr. O'Brien being the déponent in this case, 
appeared as the attorneys for the défendant. If the court had 
known, or it it had been intimated to the court, that tbe last-named 
counsel were to take charge of this case, and had participated in the 
.management of the same, the case certainly would not bave been 
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called witliout the consent of counsel. At the same time the attor- 
ney for the défendant should hâve bee» in attendance at the terra of 
court, prepared, -when the case was reached, either to dispose of it by 
trial, or to move for its continuance, or to take such steps as might 
be required. 

In view of ail the circumstances of the case, I think terms should 
be imposed upon counsel, and the verdict set aside. The verdict 
will be set aside on payment of the taxable costs of the term. 



Bartlett and others v. Smith. 
{Circuit Court, D. Minnesota. Juno Term, 18S3.) 

CojrPIiOMTSB AS CONSIDEEATION FOR DeED — SDIT FOR BrEACII OF CoKTIÎACT — 

Evidence. 

A. engages in option deals with B., and loses a certain sum of money therein. 
A. refuses to pay B., alleging it to be a gainliling contract. Suit is Ijrouglit 
tliereon by B., and the juryflnd a verdict in favor of A. B. tlien takes tlie nec- 
essary steps to appeal the case to tlie United States suprême court. Pending 
sucli appeal, A. ollers to settle tlie case and to give B. a certain quantity of 
land, on condition tliat no further steps are talien to appeau the case. A. tliere- 
upon deeds to B. certain land, making certain représentations as to its quality, 
and B, witliout seeing the land, gives to A. an instrument settling the case 
and agreeing to proceed no further therewith. B. atterwards, on seeing the 
land, déclares the same to be worthlcss, sues A. for breach of contract, and re- 
covers a verdict. Ileld, that évidence as to the considération of the indebted- 
ness upon which the first suit was brought is inadmissible, and that the settle- 
ment or compromise of the litigated question is a valid considération for tho 
couveyance of the laîid. 

At Law. 

Miller, Justice, {chnrglng jury.) The casebefore you is not a very 
complicated one, and I hope you will hâve very little difficulty in ar- 
riving at a speedy and sfttisfactory conclusion about it. It is a very 
ordinary action for false représentations in regard to a contract for a 
sale of property. Whetherthe représentations were made or not, and 
whether they were false or not, is for you to deternline. I will lay 
down some of the propositions of law that are applicable to such a, 
case, which the long expérience of courts has found to be universal 
in determining cases of this character. 

The first thing I hâve to say to you is that this transaction between 
thèse parties, in which the land was conveyed b}' the défendant to the 
plaintiiï, stands about the same as if it had been bought and paid for 
at the time. Not that it stands as if it was paid for by $8,000 in 
money, but as if it was bought for any agreed sum that would be set- 
tled on. This settlement and compromise of a litigated question or 
of matters in litigation which bave not been finished or ended is a 
valid considération for the conveyance of the land; and it is imma- 
terial in that view whether the défendant had actually a good défense 
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or not, because there is always a question which still remains to be 
tried wlien a lawsuit is cornpromised, and it is to avoid the trial of 
that issue that the parties did compromise, and the parties had a right 
to make such a compromise and settle their difficulties, and in my 
judgment the compromise of a lawsuit is a most meritorious consid- 
ération for a promise to pay money. 

The question, then, for you to consider and détermine, is, did Mr. 
Smith make certain représentation to Mr. Mohr, including the letter 
■which was read, in which he said, "I will give you good land?" Did 
he make such représentations in regard to the nature and the char- 
acter and value of that land so that Mr. Mohr had a right to rely on 
them, and which were false and deceptive représentations? In the 
first place, itmust appear toyou that the représentations were made, 
and you are to détermine that from the testimony, and as to what 
thèse représentations were. 

Contrary to the view of defendant's counsel hère I permitted ques- 
tions as to the value of the land and the defendant's statement of the 
value of that land, because, while I admit that where the only ques- 
tion in the case is, was the land of the value that the défendant rep- 
resented it to be? and where it was apparent that the value as he 
represented it was a mère matter of opinion, that such a thing alone 
would not be a foundation for, and would not justify, an action. But 
where other représentations are made as to the quality and character 
and nature of the property which is subject of the litigation, and 
there is added to that a statement of its value by the party selling, I 
think that can go in as one of the représentations constituting a 
fraud, if there had been a fraud in it. What représentations, there- 
fore, were made by Mr. Smith in regard to this tract of land, as to 
its character, its quality, and its value, you are to consider. 

The next thing to be considered is, did Mr. Mohr rely on thèse rep- 
résentations when he made this contract ? Because it is not every 
représentation that a man makes in the sale of property that he is 
responsible for, and must answer for in damages. For instance, if he 
should say of a horse which he was selling, "This horse is 16 hands 
high," and the horse was présent, and the other party had an oppor- 
tunity of seeing the horse, and could see the mistake or falsehood, in 
that case the seller would not be accountable, because the buyer 
could hâve seen for himself. And so in a great many things, where 
the party to whom the représentations are made could hâve an op- 
portunity of examining for himself, it is his duty to examine for him- 
self, and not to rely on what the other party says. There are many 
cases, and it is for you to say if this is one of them, in which the 
party makes thèse représentations, and the other party does not seek 
to verify them at ail. It may be too far away, or he may know noth- 
ing of the character of the thing to be sold. He may take the man 
at his word and say, "You say this property is so and so ; you say 
in regard to this land that it is good arable land, and that it is good 
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meadow land, and that ît is worth ten to fifteen or twenty dollars an 
acre, and I take your word for it, and take your value of it upon that 
représentation." A party lias a riglit to do that. It tbe seller makes 
représentations as to the quality and charaoter of tlie article he is sell- 
ing, and tlie buyer bnys upon that représentation, relying upon the 
statements of the seller, then tlie seller is responsible for tbe truth of 
"what he says. It is not necessary that it should be absolutely true, 
but it is necessary that the seller should believe it to be true. If he 
states that he thinks it to be so and so, and it turns out to be other- 
■wise, he is not responsible. lE it is not done with an intent to de- 
ceive the party buying, and the seller does not try to deceive him 
with false représentations, he is not responsible. If be says it is so 
and so, and that he believes it to be so, then he is not responsible, 
even if it turns out to be otherwise. So the things that you are to in- 
quire into are : What représentations did Mr. Smith make ? Were 
thèse représentations as to the value of the land the main feature tliat 
induced Mr. Mohr to make this contract? Did Mr. Molir make the 
contract relying solely and exclusively upon those représentations? 
Were thèse représentations correct or incorrect? Were they true or 
were tbey untrue ? Were they false or were they sound ? If they 
were false, did Mr. Smith know or believe them to be false? Did he 
intend to deceive ? Thèse are the criteria by which you will déter- 
mine this question. 

If you lind from the évidence that Mr. Smith did not intend to de- 
ceive Mr. Mohr in this matter, — did not inteud to make any taise rep- 
résentations in regard to the character and value of this property ; if 
you find that he believed the substance of wliat he said in a gênerai 
way,— ^believed what be said about that land; and if j'ou believe that 
the property is about as valuable as Mr. Smith led Mr. Mohr to be- 
lieve it was, — (one of the witnesses, Mr. Whitford, says ho listened 
to ail this transaction, and he said he got the impression from Mr. 
Smith's statement that the land was worth §10 or $12 an acre, — I 
commend that statement to you as that of a man who heard the con- 
versation, — and he came to that conclusion. Mr. Mohr said Mr. 
Smith represented it to be worth $20. Mr. Smith said he gave him 
the impression it was worth $10, and Mr. Whitford said, from ail that 
was said about it, the impression that it left upon bis mind was it 
was worth $10 or $12 an acre,) — if it was worth $10 or $12 an acre, 
or pretty near that sum,thereis no fraud or déception or wrong about 
that; that is, if that is what Mr. Smith said, and what be intended 
to convey. If, on the other band, this land ia utterly worthless, as 
some of the witnesses say it is, and Mr. Smith represented it to be 
worth $10 or $15 an acre, and if he made those représentations, in- 
tending to get the better of Mr. Mohr, he ought to be made respon- 
sible. If he is responsible, for what is he responsible? The price 
put in the deèd bas nothing to do with it. The question is, if you 
, find anything at ail against Mr. Smith, it will be the différence be* 
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tween the value of the land as lie represented it to be, and the value 
of the land as you find it to be under the évidence. You may neveu 
eome to that. I do not know that you will. But if yoii corne to the 
question of damages, — as to how much the damages should be, — the 
rule is, you are to consider how much the property is worth; if it was 
just as Smith stated it to be, and what it was worth, as you find it to 
be under ail the testimonv in the case. 



Waterbury V. New Yoek G. & H. E. E. Ce. 

{Circuit Court, iV. D. Neic York. May 4, 1883.) 

1. Catîeier of Passengers — RiDiNG ON Engine of Cattlb Train — Violation 

op Ordeks — Question for Jury. 

Where a drover riding on an engine, In an action for négligence of tlie rail- 
road Company causing an injury to him, daims that lie was riding on tlie en- 
gine by the consent of the engineer to look after his cattle, as was customar_v, 
and the défendant claims that it was contrary to orders for anybody to ride 
on an engine, the question to be left to the jury to détermine is wlielher the 
défendant had, notwithstanding its rules for the governraent of its employés, 
by its conduct held ont its employés to the plaintitï as authorized under tlie 
circumstances to consent to Uis being carried on the train witli his cattle. 

2. Same — Presujiptfon — Rgbuttal by Circumstances. 

The pvosumption of law is that persons riding upon trains of a railroad car- 
rier wliieh are palpably not designed for the transportation of persons, are not 
lawfully there, and if they are permitted to be there by the consent of tliecar- 
rier's employés, the presuniption is agalnst the autliority of the employés to 
bind the carrier by such consent. But such presumption may be overthrown 
by spécial circumstances ; and where the railroad oompan}' would dérive a ben- 
etit from the présence of drovers upou its cattle trains, and may hâve allowed 
its employés in charge of such trains to invite or permit drovers to accompaiiy 
their cattle, the presumption against a license to the person thus carried ma}- 
be overthrown. 

3. Same — Uutt to Carrt Safelt — Gratuitious Carriage. 

The right whieli a passenger by railway has to be carried .çafely, does not dé- 
pend on his having made a contract, but the fact of his being there créâtes a 
dut}' on the part of the company to carr}- him safely. It sufflces to enable him 
to maintain an action for négligence if lie was being carried by the railroad 
Company voluntarily, althougli gratuitously, and as a mère matter of favor to 
him. 

At Law. Motion for new trial. 

Parker i£ Countryman, for plaintifï. 

Haie de BtiUdcy and Frank Loomis, for défendant. 

Wallace, J. The plaintiiï sued for personal injuries sustained, as 
he alleged, by the négligence of the défendant, and, having recovered 
a verdict, the défendant moves for a new trial. The plaintifï was 
riding on an engine of the défendant, when, in conséquence of a mis- 
placed switch, it was thrown from the track and he was injured. 
There was no évidence on the trial of any express contract between 
the parties creating the relation of passenger and carrier, but it ap- 
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peared tbat on varîous prior occasions the plaintiff and other drovors 
whose cattle were being transferred from West Albany to East Al- 
bany by the défendant, had been permitted by the employés of tho 
défendant to accompany their cattle by the same train, — sometimes 
on tlie cars of the cattle train, and sometimes on the engine. At 
times the trains were delayed between thèse points and the cattle 
required attention, and as no employé of the défendant was assigned 
to the duty of looking after the cattle, it seemed to be assumed 
between the employés of the défendant and the drovers that the 
latter should look after their own cattle. Upon the occasion in 
question the plaintiff and another drover got upon the engine, there 
being none but box cars on the train. The engineer inquired if they 
had cattle on the train, and being informed that such was the fact, 
made no objection to their riding upon the engine. It was shown 
for the défendant that its rules for the government of its employés 
forbade them from permitting any person to ride upon the engine. 

At the trial it was left to the jury to détermine as questions of fact 
whether the plaintiff was a trespasser or a passenger; whether there 
was négligence on the part of the défendant; and whether there was 
contributor}' négligence on the part of the plaintiff. The jury were 
instructed in substance that if the plaintiff knew he was riding upon 
the engine in contravention of the rules of the défendant he was a 
trespasser, and in that case the défendant was not responsible for 
the injury. They were also instructed that if they found he was rid- 
ing upon the engine pursuant to an implied understanding between 
himself and the défendant that he should accompany bis cattle in 
order to take care of them on the way, he was a passenger ; and that 
if he was a passenger, and entitled to accommodations as such, the de- 
fendant was not at liberty to assert that he was guilty of négligence 
in riding upon the engine, if the défendant had provided no safer 
place for him to ride. 

A careful examination of the évidence shows quite satisf actorily that 
the case did not justify the assumption in any aspect of it that the 
plaintifï was entitled to be carried as a passenger, as an implied con- 
dition of the contract to carry his cattle. The most that can be fairly 
claimed for the plaintiff upon the évidence is that he was riding upon 
the engine permissively. If he was riding there with the consent of 
the défendant, express or implied, it is not material, so far as it af- 
fects the defendant's liability for négligence, whether he was there as 
a matter of right or a matter of favor, — as a passenger or a mère 
licensee. It suffices to enable him to maintain an action for négli- 
gence if he was being carried by the défendant voluntarily. If the 
défendant undertook to carry him, although gratuitously, and as a 
mère matter of favor to himself, it was obligated to exercise due care 
for his safety in performing the undertaking it had voluntarily as- 
sumed. Philadelphia, etc., R. Co. v. Derby, 14 How. 468 ; Steain-boat 
New World v. King, 16 How. 469. The carrier does not, by consent- 
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ing to carry a person gratuitously, relieve himself of responsibility for 
négligence. When tlie assent to his riding free bas been legally and 
properly given, the person carried is entitled to the same degree of 
care as if he paid his fare. Todd v. Old Colony, etc., B. Go. 3 Allen, 
18. As is tersely stated by Blaokburn, J., in Austin v. Great Western 
Ry. Co. 15 Weeldy Eep. 863, "the right which a passenger by railway 
bas to be carried safely does not dépend on his having made a con- 
tract, but the fact of his being there créâtes a duty on the part of the 
Company to carry him safely." 

The real question in the case was lost sight of upon the trial. 
That question was whether the plaintiff was being carried upon tlie 
engine with the consent of the défendant, or only by the unauthorized 
permission or invitation of the defendant's employés. This ques- 
tion was not presented by the exceptions to the charge or by the in- 
structions which the court was asked to give to the jury. But upon 
the theory on which the case was presented the jury must havefound 
that the plaintifif had a right to be carried by the défendant as an 
implied condition of the contract for the transportation of his cattle. 
As the évidence does not wn.rrant such a conclusion, and as the real 
question in the case has not been passed upon by the jury, there 
should be a new trial upcxi the groand of misdirection, although the 
defendant's exceptions do not reach the error. 

It should hâve been left to the jury to détermine, as a question of 
fact, whether the défendant had by its conduct held out its employés 
to the plaintiff as authorized, under îhe circumstances, to consent to 
his being carried on the train with his cattle. Undoubtedly the pre- 
sumption of law is that persons riding upon trains of a railroad car- 
rier, which are palpably not designed for the transportation of per- 
sons, are not lawfully there ; and if they are permitted to be there by 
the consent of the carrier's employés, the presumption is against 
the authority of the employés to bind the carrier by such consent. 

In Eaton y. D., L. é W. R. Co. 57 N. Y. 382, it is held that the 
conductor of a freight train has no authority to consent to the carry- 
ing of a person upon a caboose attached to such train, but designed 
for the accommodation of employés, and in such case the presump- 
tion is that the person carried is not lawfully there. On the other 
hand, this presumption may be overthrown by the spécial circum- 
stances, as in the case of Ohio é Miss. R. Co. v. Muhling, 30 111. 9, 
where the plaintiS was riding on a construction train, and in the 
cases of Ryan v. Cumberland Valley R. Co. 23 Pa. St. 384, and Gill- 
shannon v. Stony Brook Go. 10 Cush. 228, where the plaintiff was rid- 
ing on a gravel train. 

So, in a case like the présent, where the railroad carrier may de- 
rive some benefit from the présence of drovers upon its cattle trains, 
and may hâve allowed its employés in charge of such trains to invite 
or i)ermit drovers to accompany their cattle, the presumption against 
v.l7,no.9— 43 
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a license to the person thus carried may be overthrown. Tt should 
bave been leftto the jury to détermine, as a question of fact, whether, 
riotwithstanding its rules for the government of its employas, the de- 
fendant had not held them ont to the plaintiff as having authority to 
consent to his being carried. If it should appear that its employés 
hâve been accustomed to allow drovers to accompany their cattle on 
the cattle trains so generally and constantly that the officers of the 
Company must hâve known it, the consent of the company may be 
predicated upon acquiescence and ratification. 
A new trial is granted. 



ScoPE OF Tins ISToTE. The f oregoing opinion touches upon three questions : 
(1) The duty of carriers of passengers to persons on tlieir veliicles wlio bave 
not paid tiieir fare; (2) the liability of sucli c;irriers to persons on their ve- 
hicles who are injured wliile riding in a dangerous or improper place; and, as 
growing out of tlie second question, (3) whether, and, if at ail, under what cir- 
cumstances, the authorization or assent of tlie carrier's servants tliat the per- 
son injured should ride in a dangerous and improper place, will excuse such 
person and shift the risk upon the carrier. I shall not undertake to review ail 
the décisions bearing upon thèse questions; that would go niucli beyond any 
limit of space which could be aflorded ine; but I shall render a more sub- 
stantial service to the readers of the Feeeral Kepoiiter by presenting in 
détail the décisions — and theyare quite numerous — wliichhave beenrendered 
on thèse questions since the publication of any text-book or treatise on the 
subject of carriers, — referring to prior décisions so far as may be convenient. 

I. Estent of Carrier's Duty to Non-Paying Passengers and Tres- 

passers. 

§ 1. Carrier tjnder Certain Absolute Duties towards nis Pas- 
SEKGERS. It must be stated, as necessary to the underetanding of what fol- 
lows, that a carrier of passengers for hire assumes certain absolute duties to 
them in respect of their safety. Without entering into particulars, or at- 
tempting to state the various expressions which are used in defining thèse 
duties, it may be said that they come substantially to this: that the carrier is 
hound to provide himself wilh, and to use the safest me;uis of transportation 
which are reasonably consistent witli the practical conduct of his business ; 
that lie is under a continuing duty of inspection and care, to the end that 
thèse means of transportation be kept in safe condition with référence to the 
uses to which they are put ; that hë is bound to exercise care that the serv- 
ants whom lie employs to conduct his business are careful and compétent; 
and tliat in ail thèse respects, and in ail other respects relatiiig to the safety 
of his passengers, he must exercise the highest degree of care which is exer- 
cised by very cautions persons in the conduct of their business.^ 

§ 2. Carrier under the Same Duties towards Geatuitous Passen- 
gers. (1) Général Rule. In the prosecution of his business, the carrier 
must generally, if a person, and always, if a corporation, act through the in- 
strumentality of others. ^Vhere he is not personally in' charge of his vehicle, 
some one must necessaiily be there, ta whom is committed the gênerai duty 
of saying who shall and who shall not ride thereon. This person, in respect 
of the décision of this question, is the aller e'jo of the carrier. On vessels, 
this person is themaster or captain; on r;dlway trains, the.conductor. To a. 

1 Story, Bailm. S 532 et seq. ; Thomp. Carr. Pass. p. 200 et seq. 
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person who is invitée! or permitted to ride on the carrier's vehicle vvithout 
paying tare, either by the carrier himself or by tbis alter ego, the carrier owes 
the sarae measure of duty, in respect of carrying hini safely, whicli he owes 
to passengers who bave paid full fare.' 

(2) Comments 071 the Foregoing Utiles. It bas been well said that there are 
110 degrees of négligence known to the law, where tlie subject of the bailment 
is human life; and wliere a carrier undertalies to convey passengers by the 
dangerous agenoy of steam, any négligence is culpable and may well be deemed 
gross.- ïhe correct principle applicable to such cases is believed to be that 
" if a man gratuitously iindertakes to do a tliing to the best of bis skill, wlien 
bis situation or profession is such as to iiuply skill, tlie omission of that skill 
is imputed to hini as gross négligence." ^ TÏiis rnust, however, be said witb 
tlie qualification that the word " gross " in tliis sensé is not used as expressnig 
the antithesis of a certain defined degree of care. It is e;ther used in the 
sensé of culpable or actloiiahh:. or else it is a mère epitliet.^ 

(3) Rule not xlffected by the Circiunstance that the Carrier's Servant Aetecl 
against his Orders. If a servant, charged by bis master witb a particular em- 
ployment, does a particular act in tlie course of such employaient, from whicli 
damages liai)pen to a tliird person, tlie master will be iiable to such person, 
althougli the servant liad no orders to do the particular aet, or altbougli, in 
doing it, he went against the mas'er's express orders, pruviding tlie act wasof 
suob a nature that tlie master would be Iiable if doue in coiiformity witb bis 
orders.'' In conformity with tliis principle, the simple fact that tlie servant 
of a carrier violâtes liis duty to his master and invites a person to ride free, 
withont collusion between him and such person to defraud the cirrier, will 
not operate to deprive tlie person so riding of an action for damages, if be is 
injured while so riding tlirough the négligence of the carrier's servant." 
Thus, if the driver of a street raihvay car permits a trespassing child to ride 
on the front platform, and the child is injured througli his négligence, an ac- 
tion will lie against tbe Company;" and so wheie the conductor of a railway 
train allows a person to ride on the train witbout paying fare." 

(4) Illustrations. Accordingly, where a boy got upon Afreight train with- 
ont the knowledge or cousent of the conductor, but t!ie conductor, after find- 
iiig him tbere, suffered him to remain, it was beld that he was entitled to the 
same protection as if he had lieen a passeiiger and had paid bis fare.'-" .So, al- 
tbough a raihoad company niay not be a conimon carrier of passengers by 
haudcar, yet if it undertakes, for a purpose connected witb ils business or 
otherwise, to transport a person from one point to another on ils road by 
tliis moans of conveyauce, it assumes the dut)' of seeing that its track is rea- 
sonably safe for tbe purposes of sucb a transit, and th;it the car is oper- 
ated with due care by tliose intrusted witb its management. Accordingly, 
where a détective, employed by a railroad company to ferret ont tbefts of prop- 

iPhilndelphia, etc.. R. Co. v. Derby, 1» How. Corp. 15 X. V. 444; Slegiist v. Arnot, 10 JIo. .^pp. 

463; Ste:im-boat v. Kin?, 16 Ho\v.463; Wilton T. 197, 20'. 

Jlldillese.'c 11. Co. 10/ Miiss. 10s Sherman V. «Sieiiist v. .\riiot, supra. 

Hannibal. etc., R. Co. 7> Mo. 105; Jaco'ms v. St. 5Siegrist v. .\rnot. 10 -Mo. App. 1<)7,201: Plllla- 

Paul, etc., R. Co. 2;l ."Winn. IH; S. C 123 Jlass. delphia, etc., R. Co. v. Derby, 14 How. 403; Gar- 

130; Grai'.in v. St. Paal, etc.. R. Co. 14 N. W. retFen v. Dnenckel, .lO JIo. 101; Snyder v. Han- 

Rep. Sîl; Siegrist v. .Arnot, lu Mo. .\pp. 197; nibal. etc., U. Co. 6 Mo. 413. 
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421; Wa>l,burn v. Railroad Co. 1 Head, 6.Î3; Co 107 Mass. 103; S. C. 123 Mass. 130; Pitts- 

Noltonv.RailroadCo. aOMinn. 123:Rosev Rail- burgh K. Co. v, Caklv.ell, 74 Pa. St. 421; Wash- 

road Co.39 Io^va, 24,}; Todd v. Oid Colony R. Co. burn v. Kailrnad Co. 4 IIead.C3-. 

3 .Allen. II?; S. C. 7 Allen, 207; l'ailroad Co. v. TUiitun v. Kajiroad Co. siipra; Pittsbiugh R. 

Michie, 33 ]li. 423. Co. v. i aldwell, si.pra. 

aSteam-boat v. King, 16 How. 40:<. 8 «' i-bliiira v. Riilroad Co. supra. 

SSliiells v.BIackburn. I H BI.13-'; W^l-on v. 9^Uennau v. Hannibal, etc., K-Cg.72.Mo. 62. 65. 

Brell, 1 Mees. t W. 113; Xollon v. Westem R. • 
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erty of the company, was sent, by direction of one of its agents, upon a hand 
car, froin one station to another, for tliis purpose, and was injured in consé- 
quence of the fact tliat lie liad, under ttie direction of tlie person in cliarge of 
tlie car, takeu liis position upon tlie car with liis lieels lianging down, and that 
some planic at a road-crossing liad l)ecome warped so tliat tliey stuck up sev- 
eral inclies from the level and came in contact with his heels as the car passed 
rapidly over them, it was held that there was a case to go to the jury. The 
court eould not say, as a matter of lavv, that it was any négligence for the 
Company to leave the plank warped and élevât ed as alleged; nor that it was 
négligence for the plaintilî to ride upon the car in the inanner in which he 
did, he having donc so at the icrection of the person in charge of the car.' 

§ 3. Cakrier Owes no Spécial Duty to Trespassers. (1) Oeueral 
Ride. The duties above enumerated arise only where the relation of carrier 
iyid passenger is deemed in law to exist. The carrier owes no such duties to 
trespassers upon his vehicles. Ile Is not, in law, bound to furnish sat'e vehi- 
cles, and careful and skillful servants, to maintain a eareful and continuons 
inspection, and to exert in ail thèse particulars the higliest degree of care of 
very cautions persons, /br them. If they get upon his vehicle without his 
authority, they take tliings as they flnd them, and assume the risk, without 
recourse against liini, of any injuries which may happen to them through 
any failure of tlie duties which he may owe to those who are passengers.^ 

(2) Who are Trespassers within the 3feaning of this Rule. We hâve already 
seen' that those who ride upon the carrier's vehicle, with or without paying 
fare, with the authorization of the carrier himself, or of that particular serv- 
ant of the carrier whose duty it is to détermine who shall ride on his vehi- 
cles and who sliall not, — as tlie master of his vessel, the conductor of his rail- 
way train, or the like, — is deemed in law a passenger, and not a trespasser. 
But, in the prosecution of his business, the carrier is frequently compelled to 
employ other servants, either subordinate to the former or wliose duties are 
entirely disconnected from those of the former, such as the engineer, flreman, 
and brakenien of a railway train, or the engineers, pilots, firemen, and comraon 
seamen employed on a vessel. Thèse servants of the carrier hâve spécial and 
limited duties to perform; they are not in gênerai command of his vehicle; 
they are not his alter ego in the gênerai conduct of the trip or voyage; they 
hâve no authority to say who shall or who shall not ride ou the train or ves- 
sel; and their authorization, invitation, or consent that a person who has paid 
no fare to the carrier shall ride on his vehicle, does not make such person 
rightfnlly there, and does not extend to him the rights of a passenger, or 
made hitn any the less a trespasser.'» It may accordingly be laid down that 
those are trespassers, within the meaniug of the foregoing rule, who hâve 

ICooly V. Chicago, etc., R. Co. 53 Wis. 657. jaries received while so ridin^. The case was 

2Toledo. etc., R. Co. v. Brooks, 81 III. 111; that of a boy who was permitted by the conductor 
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not paid their fàre, and who are not on the carrier's veliicle either by his own 
invitation, authorization, or consent, or by the invitation, authorization, or 
consent of his servant or agent in gênerai charge of his vehicle; and, con- 
versely, it may be added that those who are there nierely by the authoriza- 
tion, invitation, or consent of other servants of the carrier are trespassers. 

(3) Illustratioe Cases, (a) Locomotive Eii'iineer no Authority to Invite 
Persans to Ride on the Train. Applying this principle, it has been held 
that, if a locomotive eiigineer invite a boy to ride upon the train, contrary to 
his duty to the compauy and in violation of his instructions, tlie mère fact 
that lie is in charge of the eugine which is propelling the train at the time 
when he extends the invitation to the boy, will not make the company respon- 
sible for any hurt which the boy may reçoive in conséquence of accepting 
such invitation.^ Third persons are not bound in ail cases by the private in- 
structions wliich a carrier may bave given to his servants, but are entitled to 
présume that sucli servants, in the particular einployment, hâve the sarae au- 
thority wliich persons so employed usually hâve. " ïliis," said the learned 
judge, "is what is meant by their appai-ent authority. It is based upon those 
presumptions which the public liave a right to draw from the usual course of 
business in matters of a similar nature; or, in other words, froin gênerai 
knowledge and observation of the powers and duties ordinarily intrusted to 
servants employed to flU the same station." ^ Applying this principle to the 
authority of a railway locomotive engineer, it has been held that! there is no 
implication, grovving out of the well-known character of his einployment, of 
any authority on his part to permit persons to ride upon the ti'ain who are 
not in possession of regular passenger tickets, or passes. In so holding, the 
following language was used: "The System by which railwaj' companies con- 
duct their business of carrying passengers and freight has now been so long 
in opération, and is being conducted wlth such a degree of uniformity, that 
its gênerai features must be presumed to be known and understood by the 
public. Among thèse may be mentioned the division of their freight and 
passenger business into two distinct departments, and the admission of pas- 
sengers upon freight trains only under well-known limitations and restric- 
tions, or their exclusion therefrom. Another i» the assignment to their re- 
spective and definite duties of the various employés on their trains. It is a 
fact with which the public must be presumed to be fsmiliar, that the em- 
ployés of an ordinary railway train consist of the conductor, an engineer, and 
one or inore brakemen, and that each of thèse is charged with his own peculiar 
duties and powers. The conductor is the superior officer, and has gênerai 
charge and control of the train, admitting and discharging passengers, col- 
lecting tares, and directly representing the company in its intercourse with 
the public. The duties of the engineer are subordinate, and of an entirely 
différent character. .His place is on the engine, and uowhere else, and his 
duties are limited to running and managing his engine. With the admission 
or diseharge of passengers he h;is nothing to do, except so far as the proper 
management of his locomotive may furnish them the opportunity for getting 
on and otï the train. TSo authority beyond this can be inferred from the 
usual course of his business on railway trains, or from the powers which lo- 
comotive engineers usually hâve and exercise."* The suprême court of the 
same state hâve expressed the same doctrine in the following language: 
" The permission of the engine-<lriver, if given, was not the permission of the 
company, as he had no power to give it. Had the conductor of the train 
given the permission, or, knowing he was upon the engine, suffered him there 
to remain, it might be considered the act of the company. The driver of the 
engine occupies a différent and subordinate position. He has no right to say 

> Chicago, etc., R. Co. v. Casey, supra. jld. 010. 

2Id. GIO, per Bailet, J. 
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who shall be upon the train, or to take cognizance of sucli as raay be upon it. 
Ile lias to look to his engine and keep it in order, and permit no one to ride 
upon it without the permission of his superior." ' When, therefore, accord- 
ing to' the plaintifï's testimony, the engineer of a freight train, whicli was 
moving slowly past the station, gave some boys permission to ride on t!ie 
train, and one of them, in attempting to get on, was killed, it was held that 
there could be no recovery from the company; for the engineer, in giving 
thls permission, acted neither within the scope of his actual or of liis iraplied 
authority.2 

(6) Child of Tender Tears Injtired while on Street Car Selling Water. T wo 
cases, the results in whicli are rather to be referred to the gênerai rules of the 
law relating to négligence in the case of injuries to children, may be hère in- 
serled. In a late case in Philadelphia, it appeared that a child between six 
and seven years of âge had been in the habit, with several companions, of 
getting on and ofE the company's street cars, while moving slowly in ascend- 
ing a hill, for the purpose of selling water to the drivers and conductors, and 
that, while so engaged, the child fell from the front platform, which was with- 
out a giiard, and was killed. It was held by Allison, P. J., that there was 
no case to go to a jury, because of contributory négligence of the plaintiff, 
tho motlier of tlie child, in allowing the cbild to engage in such an employ- 
ment at such a tender age.^ 

(c) Unattended Children on llailway Fassenger Tram. Two little girls, 
one of them about five years old, and the other older, but not larger, were put 
by a female relative upon a passenger car, with the intention that they should 
go from one station to anotlier without paying fare. It was not the custom 
of the company to demand fare of children so yonng, and the conductor passed 
them witliout noticing them, supposing that they were in charge of some 
adult person. No employé of tlie company knew that they were upon the 
train unattended. In attempting to get of£ at the station, through the aid of 
one of the passengers, one of them fell under the wlieels and was injured. A 
Kansas jury awarded a verdict of $12,500 against the railroad company, and 
judgment was rendered thereon. This jndgment was reversed, upon tlie 
gronnd that there was no évidence of any négligence upon the part of the 
company.'' 

(4) Yonth or Inexjierience of Passenger not Looked to for the Purpose of 
Enlarging Imjjlied Authority of Carriefs Sercant. If a youthf ul or inexpe- 
rienced person is hurt or killed, in conséquence of accepting the invitation, or 
ooeying the direction, of one of the carrier's servants, who, at the time, is act- 
iug neither within the scope of liis express uor implied authority, — as where 
tlie engineer of a freight train permits some boys to ride upon the train,^ 
there is no principle ot law under which the implied authority of the carrier's 
servant can be enlarged, in view of the youth or inexpérience of the person so 
killed or injured. It matters not that he may not be of sufflcient maturity to 
be presiimed to know or understand the précise nature of the relative du- 
ties of the several employés of the carrier. It does not foUow from this faet 
that, as to hira, the invitation or direction which has been given to bim by 
the particnlar servant should be regarded as within the scope of such servant's 
employment. " ïhe scope of the servant's apparent authority cannot be made 
to dépend upon the ignorance or want of expérience of particular individuals, 
but upon the presumptions which the public at large hâve a right to draw 
from their gênerai knowledge of the powers usually exercised by parties oc- 

IChicago, etc., R. Co. V. MIchie, S3II1.427. Reporter, 454; afErmed on appeal, 92 Pa. St. 

«Chicago, etc., H. Co. t. Casey, 9 Bra(lw.632, 450, opinion by TRtrxKEv, J. 
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ciip3"ing the same station. The ignorance of tlie deceaaed slionld doubtiess 
be considered as bearing iipon tlie question of his own contributôry négli- 
gence, bnt cannot operate to enlarge thè bonndaries of tlie agent's authority." ^ 
Tlie youth or inexpérience of the person injured " miglit excuse him from con- ' 
curring négligence, but cannot supply the place of négligence ou the part of 
tlie Company, or confer an authority on one who lias none."^ 

§ 4. (1) (a) But Cakrier Owes tue General Duty to Tkesfassees of 
Taking Cake not to Injure Tiieh. But wliile the carrier does not owe 
to trespassers on his veliicle the spécial dutios which he owes to passengers, 
lie stands under the same gênerai duty of talcing ordinary or reasonable care 
not to injure them, whicli eveiy person is bound to exercise towards every 
other person, and even towards animais, althougli sucli persons or animais 
may ba found trespassing on his premiscs. This rule had its origin in the 
leading case of Davies v. Mann,'^ where it was laid down, in the English 
court of excliequer, that if A. has negligently exposed his property to injury, 
and B. lias negligently injured it, B. must pay damages to A., if B. could, by 
the exercise of ordinary care, hâve avoided injuring it. That case was decided 
in 1842. It has met witli almost uniform approval in Eugland and in this 
country, from that day to this. A rule of law which has been almost nni- 
fornily conceded with regard to injuries to property when helplessly exposed, 
can, by no proeess of reasoning, be denied in case of injuries to human beings 
when exposed in the same way; and tliough tliere is some wavering in the 
décisions, it is now generatly so applied. A fréquent illustration of it is found 
in the case of injuries to trespassers upon railway tracks; and hère the rule as 
laid down by Henky J., in a case in the suprême court of Missouri, is believed 
to express in apt words the now generally received view: "When it is said, 
in cases wliere the plaintifE has been gnilty of contributory négligence, that 
the company is liable if, by the exercise of ordinary care, it could hâve pre- 
vented tlie accident, it is to be understood tliat it will be so liable if, after 
the diseovery by défendant of the danger in which the party stooj, tlie ac- 
cident could bave been prevented; or if the Company failed to discover the 
danger through the reclvlessness or carelessness of its employés, when the 
exercise of ordinary care would hâve discovered the danger and avoided the 
calainity." '' The différence of opinion wliicli is found in the cases under this 
head relates to the degree of care which a raiiroad company is bound to exert 
to prevent injuries to trespassers on its trackor on its vehicles, — some sourts 
holding tlwt it is respoiisible for the want of ordinary care, and others, that 
it is responsible only for wanton injuries, or for sucli gross négligence as is 
équivalent in law to inteiitional miscliief.-^ The same principlcs apply to some 
extent in respect of injuries to trespassers on the carrier's vehicles; thougli in 
respect of the degree of care which his servants are bound to exert before dis- 
covering the trespasser, the analogy may not be complète. It may be said that 
the runniiig of a railway train at full speeJ is always dangerous, both to per- 
sons who may be upon the track, and to persons who may be upon the train, 
ïhose upon tlie engine are under the duty of maintaining a constant lookout, 
and in tiie night-time the company will not, under ordinary circumstances, be 
excusable for running an engine without a head-liglit,to enablethose in charge 
of the engine to perforai tliis duty. But it cannot be said tliat either those in 

ICh'.c.Tgo, etc., R. Co. T. Casej-, 9 Eradw. 637, nlso, Bro-svn v. Hannibal, etc., R. Co. 50 510.461; 
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charge of the engine, or the conductor or brakemen, are under the duty of 
maintaiulng au active vigilance for tlie discovery of trespassers on the train, 
with the view of seeing tuât such persons do not ride in dangerous places, or 
that they otherwise avoid exposure to danger. But after the discovery of the 
trespasser, the parallel becoines complète in both cases. The trespasser iias 
not forfeited liis right to immunity from death or bodily harra by being a 
trespasser; and, on principle, the servants of the company are bound to ex- 
ercise sucti reasonable care as they can, consistently with tlieir other duties, to 
the end that the trespasser receive no injuries other than those which may 
arise from the accidents, the risks of which, as already stated,i lie lias assumed. 
If, theu, they force him otï the carrier's veliicle,^ or order him olï wlien it is 
going at a rate of speed which renders it dangerous for him to get ofî,^ or 
otherwise negligently injure him, the carrier may becoine liable iu damages. 
This will be made more clear by the following illustrative cases. 

(6) Trespassing Boy Ordered off a Train and Injured in Qetting off. Tlio 
case was that a boy had gotten into a f reiglit car for the purpose of stealing a 
ride, had been ordered out by the conductor, and, in geltiug out, had fallen 
under the wheelsand waskilled. The court, in charging tlie jury, directed tlieir 
attention to a nuinber of circumstances which they should take into considér- 
ation in determining the question whether the deceased was guilty of négli- 
gence wliich eontributed to his death, but omitted to tell them that they should 
take into considération the fact that tlie deceased was a trépasser upon the de- 
fendant's train. It was held that this was uot erroneous. In so holding, the 
court, through Adajis, C. J., m:tde the following observations: "As the in- 
struction directetl the jury to consider ail the circumstances, we are not pre- 
pared to say that it could be held to be erroneous, even if the circurastance 
tliivt the deceased was a trespasser were as important as défendant contends 
that it is. But, in the view which we take of the case, that circumstance was 
not of great importance. The deceased, at the time he was discovered in the 
empty freight car, does not appear to bave been in a place of immédiate dan- 
ger. If he had been allowed to ride there, or had been removed befoie the cars 
were put in motion, it does not appear that he would bave been exposed to 
much (langer; certainly not to the extent which happaned. The danger arose 
and the accident happened by re<ison of soraething which transpired after the 
trespass had been committed, and, what is especially siguificant, a/ier ifte hoy 
had been discovered by the conductor in the car. 'Ihe proximate cause of the 
b»y's iiijury Wi*e not the entering of the car. It was either the carelessness 
in attempting to escape in the manner he did, wliile the car was in motion, or 
elseit would be the carelessness of the company in causinghim to do so. And 
this would be so, even if we should conclnde that he exposed himself to dan- 
ger by merely entering the car."* 

(2) Illustrative Cases — Carrier liable. [a) Trespasser on Engine Wrong- 
fiùly Throumoffby the DefendatiV s Servante and Hurt. Whllethe engine of a 
railway company was standing still upon a si<le track, the plaintiff, with the 
knowledge of, and without any objection by, the oompany's servants, mounted 
upon the same and aeated himself «nder tlie heatl-light. Shortly after this, 
the servants of the company put the engine in motion, and while the same was 
ruuning at a rate of speed -which reiidered it unsafe for the plaintif! to get off, 
ciilled upon hira to do so. He replied that he would get off if the engine was 
stopped. The servants of the company declined to stop the engine, and one of 
thein shoved him oiï in such a manner that the engine passed over his leg, 
crushing it. It was held that the wrongful act of thedefendant's servants in 

lAnte.53. 3 Benton v, Chîcaeo, etc., R. Co 55 lO'A'a, -ir-ô; 
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thrusting him off the engine, under thecircumstances, w;is the proximate cause 
of tlie injury, and not the wrongful act of the plaintifE in getting upon the en- 
gine. The servants of tlie détendant, in so tlirusliiig him off, were acting 
within the gênerai scope of their employment, and the défendant was aecord- 
ingly liahle.i 

(6) Contrihutory Négligence in SucJi a Case. In the case just cited it was 
held that the question wliether he was guilty of contrihutory négligence in 
obeying the order under the circumstances was a question for the jury. "It 
is not," said the court, "for the corapany to say, if the train was in motion 
when the order was given, that the imprudence of the boy was so great in 
yielding prompt obédience to the order that the company ought to be excused 
for giving such an order, unless the âge of tlie boy was such that he might 
reasonably hâve been expected to refuse. Possibly the boy, young as he was, 
had such knowledge, and sliould hâve had such présence of mind, as to liave 
remained in the car wliile in motion, notwithstanding he had been ordered to 
leave; but we cannot say, as a matter of lavv, that, if he had ail the knowledge 
supposed in the instruction, and the other circumstances had been as siip- 
posed, lie was necessarily guilty of contributory négligence."^ A simiiar 
ruling is found in California, where a boy IG years ot âge was ordered by the 
conductor of the train to leave a car while in motion. Ile obeyed the order 
and was injured. The court held that they could not judicially say that the 
act was voluntary, and that it niust be left to the jury to say whether lie Uid 
or did not leave under conipulsion.^ 

(c) Boy Stealing a Ride on Engine. In a late case in Iilichigan a boy 
eight years old, trespassing on the premises of a railroad company, got on the 
step of an engine, and was ordered off by the fireman. In jumping off he fell. 
The locomotive was started at the same time, and the tender passed over his 
leg. He was a boy of more than average intelligence, and had been warned 
against going on the preuiises or riding on the engine. It was held that the 
company could not be held liable for the injury, in the absence of évidence 
tending to show that the engineer, or other servants of the company in charge 
of the locomotive, knew that the child was in the way, or that they had been 
reckless or négligent in the management of their engine, or could hâve aiiti- 
cipated the injury. The injury was deemed to hâve resuUed from the 
négligence or carelessness of the boy himself, and from his fall, which was 
accidentai, and such as the persons in charge of the engine would not be likely 
to anticipate.'' 

{d) A Cane whioh Ignores the Foregoing Ride — An Intruder on a Iland 
Car loithout Rights. In a late case in Maine it is held that damages cannot 
be recovered for the death of a person caused by his being negligently run 
over liy a train of cars while riding between stations on a hand car of the 
defendant's road, at the invitation of the foreman of a section of such road, 
unless it be made to appear that the company was a coramon carrier of pas- 
sengers by hand cars.^ Although the opinion in this case was jjronounced by 
a judge of réputation, and was concurred in by four other judges, it seems 
entirely indefensible. It déclares, in substance and elïect, that an intruder 
or trespasser upon the track of a railway company can ordinarily be run down 
and killed by a train of the company. and that the company will not be liable 
to pay damages to his personal représentative. If the deceased, instead of 
being a man, had been an ass," or a hog," or an oyster.s the rule innst hâve 
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been différent. The process of reasoning which culminâtes in the conclusion 
that, in orderthat a railway company may owe to a man who happens to be 
upon its track tlie duty of not killing him, it is necessary that such man should 
hâve bought a passage ticket, will certainly arrest the attention of the pro- 
fession. 

§ 5. BURDEN OF PrOOF IN CasE OF ACCIDENTS TO TllESP ASSERS. The 

rule that the mère liappening of au accident to the passenger througli the fail- 
ure of some of the carrier's means of transportation is presumptive évidence 
of négligence, such as imposes upon the carrier the burden of excusing !iim- 
Self, has no application to a case where a child, in endeavoring to jump upon 
a moving train of cars for the purpose of stealing a ride, talls on the track 
and is killed. The relation of carrier and passenger does nqt exist. It was 
said that no authority could be produced which holds that, when a trespasser 
on arailroad train is killed, the barden of liability is thrown upon the com- 
pany, upon proof of the fact, unless the company can show by satisfactory 
affirmative évidence that neither it nor its agents or employés were at fault.' 

§ 6. Pennsylvania Statute as to Persoxs wiio are neither Em- 
ployés NOR Passengers. A State whose législation has been notoriously 
corrupted by railroad influences, at the uiost corrupt period of its législation, 
disfigured its statute-book witli the folio wing law: "If any person sliall sus- 
tain Personal injury or loss of life, while lawfiilly engaged or eniployed on or 
about the road, works, dépôts,' and premises of a railroad company, or in or 
about any train or car therein or thereon, of which company such person is 

' ndt an employé, the riglitof action to reeover in ail such cases against the 
company shall be such only as would exist if such person were an employé: 
provided, that this section shall not apply to passengers."^ The purpose of 
this law is seen at a glance. By a rule interpolated upon the comnion law 
by judicial législation within the last 40 years, a, servant cannot reeover dam- 
ages of his master for an injury which happens to him through the négligence 

' of a fellow-servant engaged in the sanie conimon employment. Now.the ob- 

• ject and eftect of the above statute was to extend this rule to the cases of aU 
persans who may happen to be laboring or engaged about the premises, or upon 
the trains of railroad companies, except those who are passengers ; so that 
any person, not a passenger, who may be compelled to place himself in such 
a situation, must accept ail risks of the négligence of the pecuniarily irre- 
sponsible persons wlio are eraployed by railroad companies, without any re- 
course in damages against the companies themselves, other than tlie limited 

' vecourse wliich an em])loye would hâve under like circumstances. Such a 
law could not hâve been passed except as the resuit of direct or indirect pur- 
chase. There is not a state in the Union in which such a law, submitted to 
the popular vote, would not be rejected by an overwhelming majority. Its 

. very existence implies a breach of a public trust upon the part oi: the repré- 
sentatives of the people by whose votes it was enacted. That it has found 
judicial apologisls is not creditable to the jurisprudence of Pennsylvania. 
A learned judge of the suprême court of that state has found "strict Justice" 
in it.3 Its constitutionality was affirmed by the suprême court of that state 

ISommersv. Mississippi, etc.,R.Co. 71 Tenn. tliin^ whlcli, as a général rule, the corrier was 
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as' soon as it was assailed.i It has been held to apply to one who îs injured 
while unloading his own goods from the cars of a railroad company, under 
permission granted by the agent of the company.^ It applies to the servants 
of a railroail company whicli has a right of trackage over the railroad of an- 
other company; so that if a servant of the former company, wliile employed 
under this riglit upon the road of the latter company, is injured tiirough the 
négligence of a servant of the latter company, lie cannot recover damages of 
the latter.2 It also applies to the case of a route agent of tlie United States 
post-oHice department, riding upon a raihvay train in the discharge of liis 
officiai duties. If injured throiigh au accident to the train, this statute pre- 
vents liim from recovering damages of the company, as he is not deeined a 
" passenger," withiu the proviso of the statute.^ 

II. Passenger Injured while Riding in a Dangerous and Improper 
Place on the Carr.er's Vehioie. 

§ /. General Eule. It is a gênerai ruie tliat, if a passenger is injured 
while volnutarily and witliout necessity riding in a place on the carrier's ve- 
hicle which is not allotted to passengers, in which place a person would be 
more likely to be injured from an accident of a given kind, if an accident of 
such kind happens, and he is injured by it, and would not hâve been injured 
if he had remained In a proper place, he cannot recover damages from the 
carrier.5 An exception to this rule, admitted by some courts,^ and denied by 
others,' is tliat the carrier may be liable where the passenger assumed the 
dangerous and improper place on the carrier's vehicle by the authorization or 
consent of his conductor or other servant in charge of the same. Upon 
grounds fully set forth in the prec;eding subdivision,*' this exception does not 
apply in cases where the passenger assumes the dangerous and improper place 
upon the invitation, or with tlie consent, of au unauthoi'ized agent of the 
carrier, — as an engineer or bralvenian of a railway train. ïir.s rule will now 
be discussed and illustrated. 

g 8. A Eecext Commextaey upon this Kxile. In cases of this kind, tlie 
riglrt of such passenger or his légal représentative to recover damages will 
clearly dépend upon a considération of tlie question wliether tlie accident was 
such that his dauger was or was not increasedby riding where lie did. A 
very intelligent discussion of this subject is found in a late case in Ken- 
tucky, where it is said by Cofer, J.: " If a whole train be precipitated do wn 
an embankment, or through a bridge, into deep water, and a passenger seated 
in the express car is drowned, his représentative will bave the same right to 
recover as the représentative of a passenger who was seated in a passenger 
coach. ïliere could be no prêteuse for saying that, because the passenger in 
the express car was more exposed to dauger in case of a collision witli a train 
running in the opposite direction, tlian he would hâve been if he liad been in 
the passenger coach. he ought not to recover, wlien it is clear tliat, as respects 
the misfortune which actually occurred, his danger was not at ail increased 
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by the fact Ihat he was in thé express car. So, also, of a large class o{ raîl- 
road disasters which resuit from the giving vvay of thetrack, or thebreaking 
of some portion of the car. Tliese are as liable to occur at one portion of a 
train as at another, and consequently a passenger is in no more danger of in- 
jury from siich accidents (?) in the express car than in a passenger car; and 
the fact that he was in that car when the accident occurred wonld not defeat 
his right to recover, unless, perhaps,the injury should resuit from some agency 
in that car which would not hâve existed in a passenger car. But there is 
another class of disasters in which tlie danger may be greater in the express 
car than in the passenger car. Express cars are usually in advance of pas- 
senger cars, and, in case of collision with stock or other objects on the track, 
or with trains running in the opposite direction, the danger would be greaier 
in the express car. It seems to us, tlierefore, that when contributory négli- 
gence is interposed as a défense to an action against a railroad company lor 
negligently injnring a passenger, and the supposed négligence consists in the 
fact that the passenger vohintarily occupied a position in the train other tlian 
the position he should hâve occupied, the nature of the accident causing tlie 
injury is to be considered ; and if, upon such considération, it appears that the 
danger of injury from that particular accident was materially increased by 
the fact that the passenger was in that particular place, instead of the place 
he sliould hâve occupied, he ought not to recover unless he was there with 
the consent of the conductor. But if the nature of the accident be such 
that the danger of injury was not enhanced in conséquence of the posi- 
tion occupied by the passenger, or if tlie accident was of such a nature as was 
as likely to ocour in one portion of the train as another, or if lie occu])ied the 
place with the knowledge or consent of the conductor, his riglit of recovery 
M'ill not be afCected by tlie fact that he was at an improper place."* 

§ 9. IIow, TJNDER Illinois Doctrixe of Comparative Négligence. 
In Illinois, under the doctrine of comparative négligence which there obtains, 
it lias been ruled that such conduct on the part of the passenger is such a 
high degree of négligence as will defeat a recovery, unless the servants of the 
Company are guilty of wanton or reckless misconduct.^ 

§ 10. iLLUSTRATivE Cases. Falling avitiiin tiiis Rule. (1) Passeiiger 
rjdiiir; in Bai/r/age Car. A very valuable contribution to the law on this 
subject is found in a late case in Pennsylvania, in which the ojiinion of tlie 
court was delivered by Paxson, J. A railroad mau traveling on the defend- 
ant's road as a passenger, chose to ride in a baggage car. Ile was well aware of 
a régulation of the company forbidiling this. which régulation was conspicu- 
ously posted in the baggage car itself. The notice recited that " they [the 
train men] niust sr^ tliat passeiv^ers are properly seated, and will not allow 
them to stand on the platforms of cars, nor ride in the baggage or mail cars. 
Condnctors and brakemen are instructed to strictly enforce this rule, and it is 
expected that passengers will cheerfully comply, as the rule is one intended 
for their own safety ; it being particularly dangerous for passengeis to be on 
platforms as trains approacb stations." Wbile so riding the train collided with 
another train. The baggage car was wrecked and the passenger was killed. 
If he had taken a seat in one of the passenger coaches. tlie évidence tended to 
show that he would not hâve been liurt. it was held. as applicable to thèse 
facts, suhstanlially, that there could be no recovery. The riglit of a railroad 
company to niake reasonable rules for its own protection and for the safety 
and convenience of its passengers had been frequently recognized, and was 
alfirnied. It was held that a passenger who voluntarily leaves bis proper jilace 
in a passenger car, in violation of the well-known rules of the company, to 
ride in the baggage car or other known place of danger, and is injured in con- 
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séquence of such violation, cannot recover damages tlierefor. But it vvas con- 
cédée! tliat tliis rule would not apply to an accident which miglit bethe resuit 
of a brief visit to tlie baggage car to give some needed directions about the 
passenger's baggage, to hâve it rechecked, or for any otiier legitimate purposé. 
'• Tlie baggage car," said Paxson, J., " is a known place of danger. In tbis re- 
spect it dilîers frora tlie cow-catcher and platform onlj" in degree. It is placed 
ahead of tlie passenger cars, and next to or near the locomotive. In cases of 
collision it is the flrst car to give way to the shock, and frequently is the 
oiily one seriously injured. It is treated as dangerous by the rulesof ail well- 
regulated coinpaiiies, and the rule of the défendant company eraphatically de- 
clared it to be so. An infant or an idiot niight be excused from riding in such 
a position, by l'eason of his lack of mental capacity; but an intelligent man, 
accustomed to railroad travel, must be presumed to knovv its danger. It is 
patent, and the saine under ail circumstances. * * * In considering this 
question, regard must be liad to the character of the rule violated. The rules 
adopted by railroad companies are a part of their police arrangements. Some 
of tliem are for the convenience of the company in tlie management of its 
business; otbers are for the comfort of passengers; and yet otiiers hâve re- 
gard excliisively to the safety of passengers. The distinction between them 
and the différence in tlie conséquences of tlieir violation are manifest. As an 
illustration: it would be unreasouable to hold that the violation of the rule 
against smoking could be set up as a défense against an action for personal in- 
juries resulling from the négligence of the company. On the otiier liand, 
should a passenger insist npon riding upon the cow-catcher in the face of the 
rule prohibiting it, and, as a conséquence, should be injured, I apprehend it 
w'onld be a good défense to an action against the company, even tliough the 
négligence of the latter's servant was the cause of the collision or other acci- 
dent by wliicli the injury was occasioned."^ 

In another case a passenger riding on a rail way train, who, Instead of occupy- 
ing a coach provided for passengers, after going into the baggage car to get 
a drink of water, reniai ned there for an unreasouable length of time, — in the 
particular case five minutes, — without necessity therefor, knowing the fact 
tliat he was in more danger there tlian in the passenger coach, and, while thus 
remainiug, received an injury in conséquence of tlie wreckiiig of the train, 
which injury he would hâve avoided if lie had reniained in the passenger 
coach, was held guilty of such contributory négligence as prevented liim from 
recovering damages from the company.^ 

(2) Passenger Riding on Platform of Steam Railway Car. it a passenger, 
even at a time while niany of the cars are crowded in conséquence of an 
extraordinary influx of passengers, voluntarily remaiiis on the platform at a 
time wheii lie might, by the exercise of reasonable diligence and exertion.find 
room within some of the cars of the train, and, in conséquence of being so 
upon the platform, is thrown or puslied off by the ordinary niovements of the 
train, whereby lie sustains injuries, lie cannot recover damages from the com- 
pany; and this is so, although lie may not bave actually known that there was 
any room for liim in any of tlie cars, provided the circumstances were such 
that he might hâve discovered this by reasonable observation and effort.^ 

(S) What if Passenger is Obliged so to Ride hy Reason of Extraordinary 
Crowd of Passen'/ers. In a case of this kiiid it was urged that the carrier 
might, in view of the unexpected number of passengers who presented them- 
selves, hâve refused to sell tickets, or admit passengers to its cars beyond 
their reasonable seating capacity, and that it could in no other way escape 
the imputation of négligence for a failure to f urnish suitable accommodations 

iPennsylTania R. Co. v. Laiisdon, 9'2 Pa. St. SChicago, etc., 11. Co. v. C.irroll. 5 Bradw. 201, 

21, 27. 210. 

2Houbton, etc., R.Co. 7. Clemmoiis, 55 Tei.S9. 
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to ail who were accepted as passengers. The court, liowever, did not take 
this View. Bailey, 1'. J., said : "A rule somewhat analogous to the one hère 
contended for obtains in the case of common carriers of t'reight. It is doubt- 
less compétent for such carriers, when there is a sudden and unexpected in- 
flux of freight beyond their ordinary meaus of transportation, to refuse to re- 
ceive more tlian tliey could reasonably transport. But it is held that wliere 
they receive freights and undertake to carry them, they cannot excuse the 
failure to transport safely and deliver, by allegingthat tlie amount received 
was beyond their means of transportation. There is, however, a very broad 
distinction between the duties and liabilities of common carriers of freights 
and passengers. The former are under an absolute duty to transport and de- 
liver, from which, when once undertaken, nothing can release but tlie act of 
God or of the public enemy. The liability of common carriers of ptissengers 
is iiuK-Ii more limited and qnalifled. ïhelaw enjoins a very high degreeof care 
and diligence, it is true; but, unless there is some failure in the exercise of 
such care and diligence, there is no liability for any injuries their passengers 
may receive. Doubtless the défendant would hâve been justifled in refusing 
to carry more than could be reasonably accommodated in the cars it h<?d at com- 
mand; but it was not bound to do so. If more than could be seated desired 
to ride, and were willing to stand in the aisles, or even on the platforms, we 
are unable to see how the défendant was guilty of négligence in permitting 
them to do so. Doubtless, greatercare was required in the running and man- 
agement of the train itself, crowded with passengers; but permitting it to be 
thus crowded, when there was no other means of transport, was not of itself 
négligence."' It was therefore held, in substance, that where an unforeseen 
crowd présents itself to a railway company for transportation, upon a holiday 
occasion, and the company is unable to furnish seats for ail who purchase 
tickets, in conséquence of which the platforms of the cars are crowded with 
passengers, and one of them is thrown olî by an ordinary jerk of tlie car, in 
detaching another car from the train, and injured, the company will not be 
liable for the injury.- 

(4) Riding on the Pilot of the Engine. The snme rule was held to apply 
where the person injured was riding on the pilot or bumper of the engine.^ 

(5) Riding in Sitting Position on Front Platform of Street Car. Upon the 
same principle, it has been held that a passenger wlio reeeives an injury by 
falling from the front platform of a street railway car while in motion, upon 
which lie occupied a sitting position, against the rules of tlie company and 
the warning of the driver of the car, and witliout any reasonable excuse there- 
for, is not in the exercise of such care as will entitle him to maintain an ac- 
tion against the company. A régulation by a street railway company that 
passengers shall not ride on the front platform of its cars is a reasonable 
régulation.'' 

§ 11. iLLTJSTiiATivE Cases which do not Fall, within the Eule. (1) 
Riding on Platforms of Street Cars, (a) So to Ride not Négligence per se. For 
a passenger to ride on t\\B front platform of a street railway car is not négli- 
gence per se.5 And for stronger reasons, the same rule would apply to the act 

iChlcngo, etc., R. Co. T. CarroII, 5 BraJw.SOl, '^™6 clect, sce Vfinia t. Long Islanfl R. Co. 

203 34 N. Y. 670; Hadencamp T. Second Ave. R. 

j'jjj Co. 1 Sweeney, 490; Ginna t. Second Ave. R. 

,_ '., . „ , o- T7 u A-'a Co. 67 N. Y. 596; Zemp v. 'Wilmington, etc., 

!Ea ro.dCo.T.Jones.SoD S^4o9. R. Co. 9 Rich. L. 84; Lafayette. etc., R. Co! 

i\SM v. Lynn.etc, R. Co. 129 .Mass. 3.9; 11 ^_ si^^_ ^ j^j_ 69; Maçon, etc., R. Co. v. 

Reporter, !.. „ , „ Johnson, 3S Ga. 409. It seems to hâve been 

«Nolan v. Brooklyn City R. Co. 87 N. Y. 63; eonceded by the New York court of appeals 

GermantoH-nP.TssenïerR. Co. v.Walling, 97Pa. jq one case that the act of a passenger. la 

St. 53; MagQire v, ^^(1.^1esex R. Co 115 Mass. riding on the front platform of a street car, 

239; Bnrii» v. Bellefontiiine R. Co. ."in Mo. 13J; (g négligence per se. But it was laid down 

Meesel v. Lyuti, etc., R. Co. S .Mien, -31. To tho that, if there is a presumption of negligenca 
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of a passenger in riding en tlie rear'platform.i 'The reàsohs for tWs rule are 
well stated in a case in îlassacliuselts : "It is well knowu that îlie liighest 
speed of a liorse rnilroad car is very moderute, and tlie driver easily controls it, 
and stops tlie car by means of his voice and reins and his brake. In turning 
round an angle from one street to another, passengers are not required to ex- 
peut that he will drive at a rapid rate, but, on the contrary, miglit reiisonably 
expect a carefid driver to slacken his speed. The seats inside are not the onl}' 
places in wliich the managers expect passengers to remain; but it is notorions 
tliat they stop habitually lo receive passengers to stand inside until the car is 
f ull, and tlien stand on the platforms until they are f ull, and continue to stop 
and receive tlieni even after there is no place to stand, except on the steps ot 
the plattorm. Xeither tlie ollicers of tliese corporations, nor the inanageis of 
the cars, nor the traveling public seera to regard this practice as bazardons; 
nor does expérience thus lar seeni to require that it should be restrained on 
aocount of ils danger. There is, therefore, no basis on whioh the court can dé- 
cide, upon the évidence reported, that the plaintiff did not use ordinary care. 
It was a proper case to be subuiitted to the jury, upon the spécial circum- 
stances which appeared in évidence."^ 

(6) Cases of Injuries while Riding on Front Platform of Street Car. Ac- 
cordingiy, if a passenger, while riding on the front platform of a street car, 
is thrown oft, in conséquence of an unusual motion of tlie car, caused by the 
driver striking or whipping the liorses, or by the liorses Ijecoming uninanage- 
able, there is a question of fact to go to a jury on the question of the nég- 
ligence of the défendant and the coiitributory négligence of the plaintiff.^ 
So, wliore a crowded passenger car was liailed and stopped for a passenser to 
get on; and lie, being uiiable to get on the rear jilatfonn by reason of the 
crowd, went to the front qilatform. which was alsa crowded, but succeeded 
in standing on the step, on which there were already two persons, by hold- 
ing on to the hand-rail at the side; and, in turning a curve, several passen- 
gers pnslied against him. breaking his liold, so tliat he fell under the wlieels 
and was kdled, — -in an a;tiaa by liis widow for damages, it was held, .àifirm.- 
ing the judgment of the court beUiw, that the question whether tl:e deceased 
was guilty of contributory négligence was properly suVnnitted to the jury.* 

(c) Passenger lujured -laliile Uirlin;/ on Rear Platform of Street Car. A 
passenger, riding On the rear platform of a crowded street car, was- struck 
by the pôle of the car folio wing and seriously injured. It was held that, 
in riding in this place, he was not guilty of contributory négligence; that, 

springini^ from tl:îs fact, yet the f.icts that the voîuntnrily seated himself on the front Dlatform. 

car and platforin are fiiU of pap-^ençers. eo th it Solomon v. Ceiit. Park., etc., K. Co 1 Sweeney, 

there is no room for mnre, and that the co '. 29S. Thèse latter deci-^ions. it isperceived, a.ssume 

ductor stops for :ind recelves fare from tlie pas. that it is presnmptive necci-iieiice fora passen.ser 

songer so riding, are sufîicient to rebut sucli pre- to rule o i the plat!'<)rin of a cai* and the case last 

sumption. Clark v. I::iLhtIl Ave. K. Co. 36 N. Y. cited e.xpressly so hoids; hut, in view of the late 

13.j. In like manner. M'here tlie s;reft car \vas so décision of the cotttt of appeals of Xe\v York in 

cro\vded that a particular passeML'ir was oi)!iL:ed Nolan v. Brooklyn C.ty R. Co. 87 X. Y. Gl, this 

tostand on the rear ?./ar/or;rt, and AVastuere j.-rkeil doctrine must now be re;T;irded as overtnrned, 

otf t!i8 car by its motion and hiirt, it was helJ and it isto be left asa question of fact for the jury, 

that the fact tliat there was no other place for under the circumstatices of each case, whether or 

him to staiid rebntte 1 the presninpiion of negli- not the act of the passenger in riding upon the 

gence which might ar;s> from li:s standing in platlorm of a street car is to be imputed to hin\ 

that position. Ward v. Cent. Fark, etc., U. Co. as negligerice. 

H .\bb. Pr. (X S.)411. So, where a conductor iThirteeath, etc.. R. Co. v. Bon Irou, 92 Pa. m. 

Ibrced a boy, agaiast his remonstrance, to give 475. 

up an inside seat in the car, and occupy a place SMeesel v. Lynn. etc., R. Co. S Allen, 231. 

on the platform, there was no évidence of negli. SXolan v. Brooklyn City, etc , lï. Co. S7 N. 

gence on the part of the boy. Sherhlan v.Brook- Y. 63. 

lyn, etc., R. Co. 36 X. Y.39. But this presiimp- iGermantown Passenger R. Co. v. Walling, 97 

tion of négligence is not rebntte 1, wlieii ail that Pa. St. 55; S. C. 2 Am. & Eng. R. Cas. 20; 12 

appears by the évidence is that the passenger Phila. 3JJ. 
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although the accident woxild not hâve happened had lie not been In this 
position, yet the position was but a. condition, and not t\\& cause ot the injury; 
and that the court pioperly witliheld from the juiy tlie question of contnbu- 
tory négligence. The court, in so holding, recognized as the proper test of 
contributory négligence the alïirniative of the question, dld the plaintifE's nég- 
ligence contribute iu any degree to the furthering of the injury complained 
of ? If it did, there can be no recovery. If it did not, it is not to be consid- 
ered. The opinion of the court is, therefore, équivalent to a ruling that the 
act of the passenger in ridiug upon the rear platfonn of the car — the same 
being crowJed — did not contribute in any degree, in a légal sensé, to the in- 
jury wliich happened to him.* 

(2) QettiiKj on Street Car hy the Front Platform. The ruies of a street 
raiUvay company placarded in its cars may prohibit passengers from getting 
on the cars by way of the front platform. The front platform of sucli cars 
may be surrounded by a railing to prevent passengers from getting on and 
off in this way; and it may be, uuder ordinary cirourastances, so dangerous 
for tliom so to get on and ofï as to make such atteuipts négligence. But, 
nevertheless, circumstances may exist where a passenger will be justified in 
attempting to get on a street car by this mode; and, although not justified, 
if such an attempt is made, and the passenger thus wrongfully puts himself 
in a position of danger, and the driver, seeing his danger, or, owing to the 
peculiar circumstances, is under the duty of knovving it, nevertheless whips up 
his horses and throws the passenger down while so attempting to get on, and 
hurts him, there may be a question of négligence to go to a jury. In such 
cases as this the doctrine of the court of exchequer chainber in Tuff v. War- 
man,^ that "mère négligence or want of ordinary care or caution would not 
disentitle him to recover, unless it were such tliat, but for such négligence or 
want of ordinary care and caution, the misfortune could not hâve happened, 
nor if the défendant might, by the exercise of care on his part, hâve avoided 
the conséquences of the neglect or carelessness of the plaintifE," may well be 
held to apply. It was so held, wliere a street car was so crowded that some 
of the passengers had to stand on the front platform, and, tlie car having 
run off the track, thèse passenger», at the request of the driver, alighted and 
lifted it upon the track, after which several of them clirabed again upon the 
front platform over the iron railing extending around it, and one of them, 
while so attempting to climb upon the front platform, was thrown down, by 
the act of the driver in releasing his brake and starting the car with a sudden 
motion, and was dragged for sonie distance and hurt. It was contrary to the 
rules of tlie coinpany for passengers to get upon the car by way of the front 
phitform, and a notice of this was posted in the car. It was hald, notwith- 
standing thèse facts, that there was évidence of négligence on the part of the 
défendant, legally sulficient to take the case to the jury. In answer to the 
objeetioii that there was no obligation on the part of the driver to look after 
or exercise any care or prudence in regard to peisons attempting to board the 
car by the front platform, because such persons had no right to enter the car 
in that direction, the court said: "Ordinarily this Vi'ould be true; but, under 
the circumstances of this case, taking into considération that the appellee had 
paid his tare, and that, owing to the crowded condition of the car, he was 
obligeJ to stand on the front platform; that he had gotten ofï at the request 
of tlie driver to help in getting the car again on the track, — in view of tliis 
and otlier facts in this case, tliere was an obligation on the part of the driver 
to see that the appellee and others had an opportunity to get on the car again 
before he started the horses, and if he saw, or by the exercise of proper care 
miglit hâve seen, the position of the appellee, and thereby avoided the injury, 

•ThlrteeDth, etc., R. Co. T. Boiidrou,32 Pa. St. «2C. fi. (N.S.)7â3. 

175. 
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we think tlie company was lial>le."ï But; this doctrine does not apply to a 
state of facts wliere the lasfc link in the chain of concurnng causes leading up 
to the injury was the négligence of the plaintiff himself, the négligence of the 
défendant being an intermeJiate link. Thus, where the step of a street car 
had been broken off and it had not been replaced, and where the car, mov- 
ing along in the customary way, was approached by a boy 15 years of âge, 
with the apparent purpose of getting aboard, and nevertheless did not stop 
for him to get on, and the boy, instead of attempting to get on by the i-ear 
platfonn, niade the atteuipt by the front pUitfonn and was thrown down and 
hurt, it was heîd that tliere w:is no case to go to a jury, even conceding the 
négligence of the company in runtiing a car whose front platfonn had no step, 
and iu not stopping the car to enable the boy to get on.^ 

(3) Passenger Travellng in a Différent Sleeping Car from the One to whieh 
He Jiad been Asslpied. In a late case in the suprême court of the United 
States, it was held an immaterial circumstance tliat the passenger, when in- 
jured, was not sitting in the particular sleeping car to which he had been 
originaîly assigned. Ilis right for a time to occupy a seat in a car in which a 
friend was riding, where he was at the time of the accident, was not, the 
court said, and, under the facts disclosed, could not be, questioned.^ 

(4) Passenger lUding with His Elbow on the Sill of Car \Vindo?v. It bas 
been recently held by t!ie suprême court of the United States not négligence for 
a passenger having a severe headache to rest his elbow on the sill of the w:n- 
dow of the car in wliichhe was riding; and where his elbow was jarred so as 
to be forced outside the window by reason of the car in wliich he was riding 
coming in contact with a freight car which had been negligently left on the 
side too near the Une of the main track, along which the train was passing, so 
that he received a severe injury which required the amputation of his arm, 
it was held a case of cnlpable négligence on the part of tlie servants of the 
receiver in charge of the l'ailway, and that the receiver must pay damages.^ 



Ipeople's Passenger R. Co. v. Green, 56 Md. 
84, 93. 

2D;etrichv. Baltimore, etc., R. Co. 63Md.347. 
The coart said : "The case falls fuUy within tU 
principle und reasoning of the case of tho Rall- 
road Co. v. Jones, 95 U. S. 439, 443." Robinsoiï 
and BiTCHiE, JJ., dissented. In thIs latter case 
the fuilowiug was laid down by Mr. Justice 
SwATNE as the governing principle in cases of 
concurring négligence : "One wio, by his négli- 
gence, has brought an injury upon himself, can- 
not recover damages for it. S ich is th^î ruie of 
tne civil andcommon law. Tho plaintifl'in such 
case3 is entitled to no rebef. But where the de- 
fendant h is been guilty of négligence also, in the 
saine connection, the resolt dépends on tbe facts. 
The question in such cases is (l) whether dam- 
age was occasioned entirely by the neglect or im- 
proper conduct of tlie défendant; or (2) whether 
the plalntiO'bimself so far contiibuted tu the mis- 
fort une by his own négligence or want of ordinary 
care or caution, th:it. but for siich iieglect and 
w;*nt of ordmary care and cantion on hîs part, 
the misfortcne would not Iiave happened. In 
the former case he isentilled to recover; in the 
latter, l:e is not.'* Railroad Co. v. Jones, 95 U. 
S. 4J9. This langiKige was ciled wilh approval 
by the court of ap])ea's of Virginia in R:climond, 
etc., R. Co. V. Morris, 31 Grat. 2-0, 203. 

SPennsylvania R. Co. v. Roy, 1 .2 U.S. 451, 453. 

Y.lT,no.9 — 4-J: 



*Farlow t. KeHey, 2 Sup Ct. Rep. 555, (Sup. 
et. U. S. 1:^83.) There Is some authority for the 
View that t!ie act of a passenger in riding with 
his elbow on the sill of the win !ow of a steam 
railway caris not négligence perse, even where 
it projects beyond the side of the car. Cii.cago 
& Alton R, Co. v.Pondrom, 51 III 333,340; Spen- 
cer V. Milwaiikee, etc., R. Co. 17 Wis. 4S7. Tlie 
autlior ventures to thtnk that this is the better 
View, and lie is glad to tlnd his viîw sustained to 
some extent by the décision of tlie suprême coart 
of th8 United States, above cited. The reason 
which supports tîiis view is that the wîtjcows of 
raiiway passenger coaches being at u height at 
which it is convenient for passengers to rest their 
elbows upon them, tired passei.gers are temp ed 
to do tnis; and those who are acquainted with 
railroad trave] kiiow, a»* a fact, that passengers 
gei!erally dutiiis. I do not see how a t'ning wiàch 
people in a given situation generilly do can be 
pro-ioimced négligence as malter of law. I do 
not see how railro^.d managers wiio permit oh- 
stades to corne so near their passensier coaches 
as to strike the arms of passengers tiius expo.-ed 
can, in view of the liigii degree of care wliîch the 
law puts upon them as carriers of passeiigers, 
ask the law to excuse theni and to ptit the blâme 
upou the passengers. Tlie weight of autliority, 
however, seems to be in favor of the view that 
tlie act of the passenger iu riding with his arm. 
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(5) ■ Pnssenger Standing in Door of ■ Cahin Thrown Bown by Boat Striking 
Wliarf witli Undxie Violence. It is not négligence for ii passenger on a ferry- 
boat, as the boat approaches its slip, to rise from his or lier seat in the cabin 
and move forward and stand in the doorway of the cabin, awaiting an oppor- 
tanity for exit from tlie boat; and if, while so standing, he or slie is thrown 
down and injured in conséquence of the boat being permitted to strike the 
slip with undue violence, it is a case for damages against the owner.^ 

§ 12. WiiAT IF Passenger Hides in Such Position with tue Knowl- 
edge OR Consent of tue Conduotor. (1) General Views. The courts gen- 
erally hold, in such cases, that the act of the conductor in inviting the pas- 
senger to ride in a dangerous and improper place on the train, or the fact 
tliat the passenger so rides with the knowledge or consent of the conductor, 
will be an answer to the objection of contributory négligence on tlie part of 
the passenger.- A case in Massacliusetts is to the contrary effeet, and sug- 
gests a very good reason for the contrary view. A passenger had been in- 
jured while riding npon the platforni of one of two colliding cars, with the 
express permission of the conductor. Wells, .}., said: " It is not enough for 
the plaintifE to show that Ilickey, the passenger, was rightf ully upon the plat- 
forni. Because he might riahtfully occupy whatever place tlie conductor 
should permit, it does not follow that lie would do so at llie risk exclusively 
of the corporation." 2 In like manner, in alate décision iu Michigan, it is said 
that tliis rule is plainly not. one of universal application: "Kegardmust be 
had to the passenger's capacity to look ont for hiniself, to tlie opportnnity 
there may be to get a safer position, to the distinctness and extent or degree 
of tlie péril, and so on. Take the case of a child, and tlie case of a man every 
way qualified to takecare of hiniself; the case wherethe position given seems 
tolerably safe and no better is perceived, and the case wliere it is manifestly 
one fuU of danger, and a safe one is known which is eqnally accessible. It 
would be very unreasonable to apply f he rule eqnally to ail. May the ordinary 
jiassenger, with his eyes open and withabundant accommodations before hini 
wliicli are safe, accept an invitation from the carrier to ride on the cow-cateher, 
and tlien, if injuryarise from it, be allowed to set up the invitation as a légal 
answer to the charge of contributory négligence? To conclude that he might 
would be to permit a person of f uU ci\ pacity to exempt hiniself from the duty and 
responsibility appertainingtohimasa moral being, and, in substance, tostultify 
liiniself.iii ordertocastaliabilitynponanother."-' The suprême court ofPenn- 
sylv;uiia bas lately taken the same view. '' If," said Paxson, J., " the passen- 
ger t h us recklesslyexposing his life to possible accidents were as.ane man, more 
espe.-ially it he were a railroad man, it is difficult to see how the knowledge, 
or even assent, of the conductor to his occupying such a position could affect 
the case. There can be no license to commit suicide. It is true, the conductor 
bas control of the train, and may assign passengers seats. But he may not 

ont of the -window is ptr ae such négligence as by comiiiw in contact witli a bridse, the carrier 

■\vi!l prevent him from recoverins damages for wonlJ not !>? re?ponsible for the iajury, if he gave 

;iîi iïijury receivej by his arm coming m contact timely notice ot the danger, go that the plaintiiï 

Avilti sotneexteriial object whiie in such position. might hâve avotded it, 

Tolii v.Old Colonj-, etc., R. Co. 3 Alien, IS; S.C. ÏCamden, etc.. Keiry Co. T. Monoghan, 11 Re- 

7 Allen, -Or; Pittsbnrgh, etc., K, Co, v, .\n Irews, porter, 717, (Sup, Ct,Pa, 13J1.) 

3.1 Md. ÎJ'.l; IniUanapolis, etc., R, Co. T. Ruthcr. 20'Donnell v. Allegheiiy, etc., R. Co 59 Pa.St, 

fonl, M In.l. K; Morel v. Miss, Ins. Co. 4 Bash. 239; Carroll v, New Vork, etc, R. Co. 1 Dner, 

51-J; Louisville, etc., R. Co, v, Sickings, 5 Bofth, 571 ; Watson v, Northern R. Co. 24 U, C.Q. B, 93; 

1 ; !l.;ibiuoli V, Ulica, etc , R, Co. 12 N, Y, ZÎS. Bnrns v. Eellfontaine R, Co. 50 Mo, 139 ; ClarliO 

In thec^iseof l'ittsburgh,etc„R,Co,T, McClnrg, v, Railroad Co, 36 N. Y, 135; Kentucliy Cent, R. 

56 Pa, St, 2'.i4, the conrt, in holding as above Co, v, Thomas, 79 Ky, 160, 165; Dunn v. Grand 

stated, expressly overruled the earlier case of Trunlc R, Co, 53 Me, 137, 

New Jersey, etc, R, Co, v. Kennard, 21 Pa. St. SHickey v. Boston, etc R. Co. 14 .^llen, 429. 

20:3, !n Laing v, Colder, 8 Pa. St,479, it washeld IDowney v, Hendrie. 46 Mich. 493, £01, opin- 

that if ilie pusaenger's extendeJ arm was brukeu ion by GRAVi^s, J, 
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assign the passenger to a seat on the cow-catcher, a position on tlie platforra, 
or in the baggage car. ïliis is known to every intelligent man, and appears 
upon the face of the rule itself. [The learned judge hère referred to the rule 
set ont in the preceding section.] Ile is expressly reqnired to enforce it, and 
to prohibit any of the acts referred to, nnless it might be riding on the cow- 
catcher, whlch is so manifestly dangeroiis and improper tliat it has not been 
deemed necessary to prohibit it. We are nnable to see how a conductor, in 
violation of a known rule of the company, can lu:ense a man to ocoupy a place 
of danger so as to make the company rcsponsible. It is otherwise as to rules 
wliich are intended merely for the convenience of the company or its passen- 
gers. * * * I am not aware that it has been decided in any well-con- 
sidered case that a passenger may, as a matter of right, ride in the baggage 
c;ir at the risk of the company. In a few cases it has been held that the as- 
sent of the conductor is suflicient to charge the latter with the conséquences 
of such act; that it amounts to a waiver of the rule forbidding passengers to 
ride in the baggage car. But how can a conductor waive a rule which, by its 
very terms, lie is commanded to enforce? He might neglect to perform it, 
and, when the rule is a mère police arrangement of the company, such neglect 
may, perhaps, amount to a waiver as between the passenger and tlie com- 
pany. But when the rule is for the protection of human life, the case is very 
différent. We are not disposed to encourage conductors, or other railroad 
officers, in violating reasonable rules which are essential to the protection of 
the traveling public. If it is once understood that a man who rides in the 
baggage car in violation of the rules does so at his own risk, we shall hâve 
fewer accidents of this description." i 

(2) Illustrative Cases. Accordingly, where a passenger got upon a street 
car at the rear platform, entered the car in which there were unoccupied seats, 
passed on through the car, and, as he testified, at the invitation of the driver, 
took a seat upon the driving-bar or guai'd of the front platfo;m, and the driver, 
after the car had moved on for a space, struck the liorse, whereby the car gave 
a jerk which tipped the plaintiff off, so that a wheel passed over his arm and 
injured him, it was held that he could not recover damages, and that such a 
case ought not to go to a jury.- On the other hand, having stopped at a sta- 
tion, the conductor told the plaintilî, who was iu charge of cattle on the train, 

IPennsylrania R. Co. T. Langiloo, 92 Pa. Ft. Minn. 123 ; S. C. 1 Cent. I.aw J. 371, was not re. 

21, 2S; S. C. 1 Am. & Eng. R. Cas. lr7. The court garded as entitled to wejïht as authority. "Tbe 

met wlth no difficulty in deciding tlie case upon reasoninir of the court," said P.iisoir, J., "is not 

the obvions reason which ought to govern ; but satisfactory, aiid the :uit!)orities do not sustain 

it did bave difficulty in dealing with tlie adjndged the positiou assumed by the learned judge who 

cases, several of which hâve held that the assent delivercd the opinion." On the other hand, the 

of the conductor to the act ol the passenger in learned judge referred to the case (if Robertson 

riding in a dangerous and improper place, wiil v. New York, etc., R. Co. "iU Barb. 91, in wfaich it 

prevent the company from setting up such act of was held that wliere or.e rôle on the engine in 

the passenger as contributory négligence. "We violation of the known rules of the company, and 

are not aware,'* continned the learned judge who was there injured, he could not recover, notwith. 

deiivered the opinion, "that the foregoing views standing he was there witli the assent of the en- 

conflict with any of onr own cases. They may gineer; and also the case of Pittsburgh, etc., R. 

not harmonize with some of the dicta which lie Co. v. McClurg. 56 Pa. St. 29-1, in which it was 

scattered through them ; but a carefnl examina- held that where a trave'er "puts his elbow or 

tion of the points decided shows no serions em- his arm ont of the window voluntarily, without 

barrassment." He then proceeded to distingaish any qualifying circumstances impelling him to 

ths cases of O'Donnell v. Allegheny R. Co. 59 Pa. do it, it is négligence in ae ; and where that is 

St. 239; Lackawanna, etc., R. Co. v. Chenemth, the state of the évidence, it is the doty of the 

52 Pa. St. 3S2; Creed v. Pennsylvania R. Co. S6 court to déclare the act négligence in law." It 

Pa. St. 139; Dunn t. Grand Trnnk R. Co. 63 Me. may be observed that the doctrine of the case 

187 î Isbell v. New York, etc., R. Co. 27 Conn. last cited has been denied in several of the courts. 

393; Keith v.Finkham,43 Me. 501; Huelsenkamp Ante, ! II, (1.) noie. 
T. Citizens' R. Co. 34 Mo. 54; S. C. 37 Mo. 537. SDownie v. Hendrie, 4S Mlch. 493, 501» 

The case of Jacobus v. St. Paul, etc., R. Co. 50 
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that soine cattle were down in the train behinrl them, and that lie had better 
go and look at'ter them. ïvvo men, who were sitting in tlie caboose wlien 
this remark vvas made, went with their pôle, and, while one of them was in 
an exposed position, endeavoring to raise a steer which had fallen down in 
the car, an express train swept by, striking him and causing severe injury. 
It was held a case for the jury. The person injured was not, under the cir- 
cumstances, guilty of contributory négligence.* 

§ 13. WiiAT IF Passen&er Assumes Exposed Position at Request of 
Unautiiorized Servaht of Carkieu. A brakeraan on a freight train is 
not in charge of the train, where there is also a conductor upon it, and bas no 
power to give directions to other persons upon the train. Accordingly, where 
a boy 13 years of âge got npon a freight train without the knowledge and 
consent of the persons in charge of the train, but, on being discovered, was 
permitted to remain there, and was required byabrakemau tolielp brake, and 
assist in coaling the engine, and was told to go on top of one of the freight 
cars and adjnst some loose lumber which was about to fall off, and, while so 
doing, was thiown off tlie car and hurt, in conséquence of a pièce of the lum- 
ber striking a po3t which the train was passing, it was held that there could 
be no reoovery of damages f i-om tlie company. The ruling was placeil ou tlie 
ground tliat the brakeinan, in giving the order, was not acting within the 
soope of his employinent, and accordingly that tlie railroad company was not 
liable. At tlie sanie time it was conceded that the boy, altbougli lie had paid 
no fare, was entitled to the riahts of a passenççer. ïlie fact that he had gone 
into a dangerous and iraproper situation vvould not preclude him from re- 
covering damages, since it did not appear that the Missouri statute, below 
quoted, which required the posting of printed régulations in a conspiouous 
place to waru passengers not to ride in dangerous places on tbe train, had been 
complied witli.^ The court quotes the language of Agsew, J., in a Pennsyl- 
vania case,'' that the youth of the plaintilï " niay excuse him from concurriug 
négligence, but it cannot supply the place of négligence on the part of the 
company, or conter authority on one who lias none." 

§ 14. Statijtory Kegitlatioxs on" tue Sup.ject. In some of tbe states 
there are, or hâve been, statutory régulations on tha subjeot, like the following 
in Missouri: " In case any passenger on any raib'oa<lsliall be injured while on 
the platforin of a car, or in any baggage, wooil, or freight car, in violation of 
tlie printed régulations of tliecompaiiy, posted upat the tiine in aconspicuous 
place inside of its passenger cars tlieu in the train, such company shall not Ije 
liable for the injury: provided, said company at the time furnish room inside 
the passenger cars sufficient for the proper accommodation of the passengers."* 
Under such a statute, it lias been said: *' The sxemption of the company is 
made to dépend upon a violation by the passenger of the printed régulations 
posted up in the passenger cars ouly. Ttiey are not required to be posted up 
in a baggage car. It is piesuuied that no passenger ■will ever be f oiuid there. 
* * * This statute proceeds again upon the gênerai principles of lawiji re- 
lation to contributory négligence; and it supposes that the passenger wlio bas 
had the warning of "this notice, and who still ventures to place himself in a 
situation so dangerous as a baggage car, is to be considered as contïibuting by 
his own négligence to produce the Injury, and therefore that the company is 

ÎFowler v. B:iUimore, etc., R. Co. 13 W. Va. Cawy. 9 Bradw. 6:J3, 639 ; C'iioago, etc., R. Co. T. 
579. "' " ~ ~ " ' " 



SSherman V. Hannibal. etc., R. Co. 72 Mo. 62. Co. v. Ho iglanj, 73 Ind.sds; a C. 3 .\[n. S. Euï. 

SFlowerv. Riiilro.idCo.69 Pa.St. ai6; S. C.8 R. Cr,s.43d. 
Am. Rep. 251. See, also, Snyder v. Hannibal, 4Rev. St. Mo. 1555, p 433. For a similar stat- 

etc. R. Co. 60 Mo. 413; Towanda Coal Co. v. nte in New Yovl^. see Laws N. Y. 1S50, c. 140, S 46; 
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not to be lield liable in sucli case." i And ifc is to be inferred fvom other por- 
tions of tlie opinion in tiie case just cited, that, wliere notices are posted in 
compliance witli siich a statute, the consent of the conductor to the act of the 
passenger in riding in an improper and dangerous place would not exonerate 
the latter from tlie imputation of contributory négligence. It has been held 
in New York that the company inust strictly comply with the terras of such a 
statute in order to secure its benetit.^ A notice that " passengers are forbid- 
den to get on or off the car while in motion; or on or oiï tJie front platform; 
or on or off the side, exeept nearest the sidewalk," — manifestly does not exempt 
the Company from liabilit y to a passenger for an injury sustained while inerely 
riding upon the front platform.* Seyjiouii D. Tiiojifson. 

8t. Louis. 

IHiggins V. Hannlbal, etc., R. Co. 36 Mo. 418, N. Y. 13" ; Colgrove v. Harlem.etc. R.Co 6Dner, 

435. S8-2; S. C. aO N. Y. 492. 

aCarrollT.New York,etc.,R.Co, 1 Duer.Cn; SNolau V. Brooklyn City, etc., R. Co. &7 N. 

C'.ark V. Eiglith Ave. R. Co. 32 liai-b. 657 ; S. C. 36 Y. 63. 



In re Cadwell and others, Bankrupts. 

{District Court, Jf. D. New York. 1883.) 
Creditor Protixg Ci..\im — Fiîauduleîtt Préférence — Actual axd Con- 

STEUCTIVE Fh.\UD. 

A creditor who is guilty of no actual fraud is uot debarred from proving his 
debt for the reason that liis préférence has been set aside by the judgmeut of 
the court for constructive fraud onlj. 

In Bankriiptcy. 

George W. Adavis, for assignée. 

John Lansinrj, for creditor. 

CoxE, J. This is an appeal from an order of the register expunging 
the proof of debt filed by the .Jefïerson Connty National Banic, founded 
upon three jiidgments which had previously been deelared preferential 
and void for constructive fraud only. Broivn v. Jefferson Co. Nat. 
Bank, 19 Blatchf. 315; S. C. 9 Fed. Eep. 258. 

The sole question is whether a creditor, who is guilty of no actual 
fraud, is debarred from proving his debt for the roasou that his 
préférence has been set aside by the judgment of the court. 

In August, 1877, the district court for the southern district of New 
York decided that there was no conflict between section 5084 of the 
Eevised Statutes and section 12 of the act of June 22, 1874; that a 
person who surrenders his préférence under section 5084 may, even 
then, under section 12, be prevented from proving more tlian a 
moiety of his debt, if guilty of actual fraud; that section 12 placed 
another limitation upon the proof of debts, and did nothing more. 
In other words, that the amendment, instead of relaxing, made still 
barsher the terms of the original act. In re Stcin, 10 N. B. E. 569. 
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The register rests his décision whoUy npon this authority. I find 
but one case decided subsequently in wliich a similar view is taken. 
In re Graves, 9 Fed. Eep. 816, (district court of Delaware, 1881.) 
See, also, In re Cramer, 13 N. B. R. 225, (district court of Minnesota, 
1876.) On the contrary, tlie foUowing authorities — two of them 
circuit court décisions — hold that it was tlie intention of congress, 
bj' the amendment of 187-1, to distinguish between actual and con- 
structive fraud, and remove the existing limitation upon the proof of 
debts by honest creditors. Burrv. Hopkins, 12 N.B. E. 211, (circuit 
court of Wisconsin;) In re Black, 17 N. B. R. 399, (district court of 
Massachusetts, 1878:) In re Newcomer, 18 N.B. R. 85, (district court 
of Illinois, 1878;) In re Kaiifman, 19 N. B. R. 283, (district court of 
New Jersey, 1879;) In re Reed, 3 Fed. Eep. 798, (circuit court of 
Massachusetts, 1880.) 

Ail of thèse décisions, with the exception of the first named, were 
rendered after the décision in the Stein Case. The reasoning of the 
learnod judge in that case is referred to, reviewed, and disapproved. 
The construction contended for by the assignée, is, with great una- 
nimity, rejected. It would hardly be profitable to restate the argu- 
ments upon this subject pro and con; they are very clearly and 
ably reviewed in the opinions referred to. The question is not free 
from doubt; each interprétation is surrounded with difficulties; but 
I am inclined to concur in the views expressed by Judges Drumiiond, 
LowELL, Blodgett, Nixon, and Cliffobd, as giving thè most reason- 
able construction of the law. If the amendment had been stated 
affirmatively, — "and such person, if a creditor, shall, 'except' in 
cases of actual fraud on his part, be allowed to prove * * * tjjg 
debt," — there would be little diificulty in giving it force and effect, 
even though in conflict with some of the earlier provisions of the act. 
But is not the meaning the same, though the proposition is stated 
uegatively ? The law says that a guilty party shall "not be allowed 
to prove for more than" half his debt; is not the implication well- 
nigh conclusive that an innocent party may prove his entire debt ? 
If this is not the meaning of the amendment, it is indeed difficult to 
imagine what the intention of congress was in adopting it. 

The order of the register should be reversed and the expunged proof 
reinstated. 
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LiYERPOOL & Great Westeiîn Steam Co. V. SuiTTER aiicl otliers.' 
(BUtriot Court, E. 1). NeiD York. June 7, 1883.) 

1. CoMitox Caeeier — Waeeiiousemas — Delivery — Peiîisiiable Oaego. 

The steamer AV. arrivcd at New York on Friday, Dccember 30, 1881, Uaving 
on lioard varions consignraentsof fruit, wincli, on the foUowing day, wero dis- 
cliarged ona covered pier,except part oftliedofendant'sconsignment, and were 
ail removed on tliat day, except the defendant's consignment. Sunday being 
the first of January, and Monda}' liept as a holiday, it remained in the cnstody 
of the steamer till Tuesday, wlien tlie fruit whicli h.id remained on tlie pier 
during Sunday and îlonday was found to be injured by frost, owing to the se- 
verity of the weatlier, altliongh tlie steamer had covered it up and protected 
it against frost as ivell as could be reasonably expected. In au action against the 
ccmsignees torecover thefrciglit on tlie fruit, tlie défendants set up by way of re- 
coupment the damage to the fruit caused by frost. The évidence showed that 
on the arrivai of fruit cargoes, it was usual for consignées to sell tlie same at 
auctiou at 12 o'clock on the day of its discharge before it was removed froni the 
pier, and by a certain firra of auotioneers ; that sucli a sale took place of 
nearly ail the fruit brouglit by the W. on Dccember 30th, at which ail was sold 
except that in question ; and that ail that arrivcd by the AY. was removed froni 
the pier on that day, except the défendants' consignment, which was not re- 
moved l)ecause the défendants did not h'arn that tjicir fruit was in tlic W. till 
too late to get it advertised for the sale of that day. lldd, that the contention 
of the défendants that they were not bound to reçoive their fruit on Saturday, 
because the weatlier on that day was so cold as to render it an unsnitable day, 
was untenable, because oîher fruit was discharged and removed on that day 
without being injured by frost; that, even if the défendants learned of the 
arrivai too late to put their fniit into that day's sale, stiil that factdid not give 
thera the right to compel the ship-owner to relain the fruit in his cnstody as 
comnion carrier over the two ensuing holidays, and tliat the ship-owner's re- 
sponsibility as common carrier tcrminated when tJie fruit was discharged, with 
notice to the consignée in time to reniove it on that day ; and that in the al)- 
sence of proof sliowing neglect on the part of the .ship'owner as warehouse- 
man, he could not be held liable for the damage b\' frost. 

2. Same— Usage. 

A usage in respect to cargoes of fruit to delaytho delivery until a day when 
the consignée sliould be abic to hâve it sold on the pier, by a certain single 
tirm of auctioncers, could not be upheld, even if shown to exist, it being Tin- 
reasonable and contrary to public policj' to permit the time of a vessel's dis- 
charging lier cargo to dépend upon the ability of a single auctiou house, in the 
accumulation of business and other engagements, to eiïect a sale of such cargo. 

In Âdmiralty. 

Bcehe, Wilcox é Hobhs, for libelant. 

Charles E. Croicell, for respondents. 

Besedict, -J. Tins action is brought to recover freight, atnoiuiting 
to $879.75, alleged to be due for the transportation, in the steam-ship 
Wyoming, of a shipment of oranges and lemons consigned to the de- 
fendants. 

Against the demand for freight the défendants set up, by way of 
recoupment, damage to the fruit, caused by frost while on the pier, 
after it had been landed from the steamer, exceeding the freight in 
amount. Whether the ship-owner is liable for the damage referred 
to is the question to be determined. 

1 Reported by R. D. & AYyllys Beuedict, of the New York har. 
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The fruit was transhipped at Liverpool to the 'Wyoïning, and 
transported in her to the port of New York. The Wyoming arrived 
at her pier in New York on Fridayevening, December 30, 1881, hav- 
ing on board a cargo of merchandise, including oranges and lemons 
consigned to varions persons in New York. On Saturday morning, 
December 31st, at about 7 a. m., the ship commenced to discharge the 
fruit, which, as fast as landed, was placed upon the pier, assorted 
according to the marks, where it was accessible and ready for deliv- 
ery to the consignées. 

During that day ail the fruit on board was so landed in good or- 
der, except some boxes, being part of the consignment belonging to 
the défendants, wliich were not then landed, because it was learned 
that the défendants would not remove their fruit from the pier on 
that day. 

Of the fruit bo landed upon the pier on Saturday ail was on the 
same day removed from the pier, except the portion belonging to the 
défendants. There was plenty of time for the removal of that por- 
tion before night, but no effort was made to remove it. Sunday was 
the first of January. Monday was kept as a holiday. Consequently 
the discharging of the cargo was not resumed until Tuesday, when 
the remainder of the défendants' frait was discharged, and on that day 
they removed ail their fruit from the pier. The portion which had 
remained on the pier over Sunday and Monday had, however, sus- 
tained damage meanwhile by frost, which damage the défendants 
now rely on by way of recoupment as a defence to the ship-owner's 
claim for the freight. 

Oranges and lemons are a perishable cargo, and it is in proof that 
upon the arrivai of a steamer having importations of this character 
on board it is usual for the various consignées to sell the same at 
public auction on the day of its discharge from the steamer, and be- 
fore it is removed from the pier. Thèse sales are ail conducted by 
a single lirm of auctioneers, Messrs. Brown & Seccomb, at their 
auction house, at 12 o'clock, by which time the buyers are supposed 
to hâve had the opportunity to examine the fruit then lying on the 
pier at the ship's side. 

In accordance with this usage, an auction sale of oranges and 
lemons imported by the Wyoming on the voyage in question was had 
on Saturday, December 30th, when ail the fruit brought in the steamer 
was sold, except that belonging to the défendants, and some 37 
boxes belonging to Phelps Bros. & Co. ; and ail the fruit landed from 
the steamer on that day, excepting that of the défendants, and in- 
cluding the fruit of Phelps Bros. & Co., waî on the same day re- 
moved from the pier without sustaining any damage by frost. 

The Contention of thèse défendants is — First, that they were not 
bound to receive their fruit on Saturday, because the weather on that 
day was so cold as to render it an unsuitable day to discliarge or- 
anges and lemons. But this position is clearly untenable, for, as al- 
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ready stated, oranges and lemons belonging to other consignées vrere 
discharged from the steamer on the same Saturday and removed 
"without any of it being injured by frost. 

The real reason why the défendants did not accept their fruit on 
Saturday was, not the state of the weather, but because they did not 
learn that their fruit was in the Wyoming until during the forenoon 
of Saturday, and failed to get it advertised for the auction sale of 
that day. 

It is next contcnded, in behalf of the défendants, that inasmuch as 
they did not learn that their fruit was in this steamer until a late 
hour on Saturday morning, and did not get their fruit into the auc- 
tion sale of that day, they were not bound to receive it from the ship 
on that day. 

Assuming the proof to be that the lateness of the hour on Satur- 
day, at which the défendants learned of the arrivai of their fruit in 
the Wyoming, rendered it impossible for them to put it into the sale 
of that day, still this fact did not give them the right to compel the 
ship-owner to retain the fruit in his custody as common carrier 
thereof over Sunday and Monday. The gênerai rule is that when 
«argo has been landed at a suitable time, upon a suitable pier, and 
80 placed on the pier that it can be examined by the consignée and 
removed from the pier, the liability of the ship-owner as common 
carrier in respect to such cargo terminâtes after the expiration of 
such a period of time after the goods are landed as may be reasona- 
ble to enable the consignée to examine and remove it, provided the 
consignée be informed of the time and place of landing. Richardson 
V. Goddard, 23 How. 28. This rule is applicable to cargo of the de- 
scription under considération. No reason is seen why the right of 
the ship-owner lo terminale his liability as common carrier in respect 
to oranges and lemons should be aflfeeted by any necessity of the 
merchant to sell the fruit at auction while upon the pier. In the 
présent instance, the fruit that was damaged on the pier was landed 
on Saturday, in abundant time for its removal from the pier on that 
day; and the consignée had actual notice of the landing in time to 
remove it on that day, as was donc by ail the other consignées whose 
fruit bad been landed at the same time. The ship-owner's responsi- 
bility as common carrier thereof terminated on that day, therefore, 
and he cannot be liable for the freezing of the fruit, unlesa it has 
been shown that he neglected to take such care of the fruit left on 
the pier as would be required of a warehouseman in regard to fruit 
stored in his warehouse. 

No such neglect has been proved. The pier was a covered pier, 
having upon it one or two stoves. As soon as knowledge came to the 
ship-owner that the fruit was to remain upon the pier overnight, it was 
covered with tarpaulins and bags, and as well protected against 
frost as could be reasonably expected. No précaution against frost, 
that was at the ship-owner's command, was neglected. The damage 
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which the fruit received dnring Sunday and Monday was owing, not 
to tbe negleôt of reasonable précaution by the ship-owner, but to 
the severity of the weather during those days. 

Thiis far the case bas been considered as if it were one of dcliver- 
ing oïdiuary cargo from a sbip in the port of New Yorli. Bat it haa 
been sougbt to make the delivery of oranges and lemons an excep- 
tion to the ordinary rule by testimony to the effect that in the port of 
New York a usage exista in respect to oranges and lemons, to delay 
tbe delivery of such fruit until a day wlien the consignée sball be able 
to procure it to be sold at auotion, while on tbe pier, by the auction- 
ers Brown & Seccomb, and it bas been contended that no delivery of 
this fruit was made on Saturday, because it was not in the auction 
sale held on that day. 

The évidence, in my opinion, faits to establish the existence of 
such a usage; but, if such a usage had been shown, I could not up- 
hold it. It seems to me unreasonable, and contrary to public policy, 
to permit the time of discharging a sbip of her cargo to dépend upon 
the ability of a single auction hou se, in the accumulation of business 
and of other engagements, to effect a sale of such cargo for the own- 
ere thereof. Therefore I consider tbe fact that tbe défendants' fruit 
was not sold with the rest on Saturday, to be unimportant as affect- 
ing the liability of the ship-owner. 

It reaults from thèse views that the deeree must be that the libel- 
ant recover bis freight, amounting to $879.75, Icss S38.55, for short- 
age, which the testimony proved, and is not disputed. 



De Gr.AU v. Wilson.^ 

{Dis'riC. Court, E. D. New York. June 6, 1SS3.) 
.. BiLT, op LA.DIXG — CoMMON Caurier — AVAnEnocsEMAîT — Destructiox ot 

GoOBS BT FlRE. " 

Wliere goods were shipped to Xew York under a bill of lading containing a 
clause, '.'goods to lio takou from alonï-side by tlie consignée immediately the 
vessel is read_v to discliarge, or othenvisc tli'^y wi)l be landed by the master and 
deposited at the expense of the consignée, and at his risk of lire, les?, or injury, 

; in the wareliouse provided for that pnrpose, or sent to the public store, as the 
collecter of the district slialldirect," and tlie vessel arrived on a AVeducsday 
morning, and on Thursday the merchandise was landed in good order, and 
placed by itself at an accessible pari of the pier, the arrivai of the vessel being 
known to the consignées on Thursda\-, who, on that day, liad the bill of lading 
f-tamped by the ship as proof that the goods liad arrived, and also entered the' 
goods at the custom-houso and procured a permit to laud them, but made no 
attempt to remove the goods till late on the followjng Saturday aiternoon, 
whcn one truck-load was taken away, and on Sunday a tire liroke out on the 
pier and the goods were destroyed^^fW, that when the goods were burned,- 
the relation of the ship-owners to tliem as common carriers had been termi- 

■ nated, and they were in the custody of the ship-owners as warehouseraen. 

' ïlîepoifed liy'n. D. & Wynj-sBenedict, oftheîCeiiPvcrk bar. ' .-. '-- ■ ■ • J-"-- 
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2. Same— BuRDEij oF Proof — Négligence. 

The burden of proof was upon tlie libelants to show that thc fire wag caused 
by the négligence of tho défendants, acting as warehousemen, or their serv- 
ants, and in the absence of proof of such négligence the libei was dismissed. 

in Admiralty. 

11. P. Lee, for libelants. 

Foster cC Thomson, for responclents. 

Benedict, J. This action is brought to recover of tlie owners of 
the steam-sbip Rialto the value of 48 parcels of bolt-rope, being part 
of a shipment of bolt-rope and oakum in the Eialto, to be transported 
from HuU to New York, which were destroyed by fire at the burning 
of the Eagle pier on Sunday, the sixth day of November, 1881. The 
marchandise in question was transported under a bill of lading, 
which, amoug other things, contained a provision that "the goods be 
taken from along-side by the consignée itnmediately the vessel is 
ready to discharge, or otherwise they will be landed by the master 
and deposited at the expense of the consignée, and at his risk of lire, 
loss, or injury, in the warehouse provided for that purpose, or sent to 
the public store, as the collector of the district sliall direct." The 
steamer arrived at the Eagle pier, which was a covered pier, and her 
regular landing-place in New York, on the morning of Wednesday, 
November 2d. On Thursday, the merchandise called for by the bill of 
lading referred to, was landed in good order and placed by itself at an 
accessible part of the pier. On Sunday afternoon, November 6tli, just 
at dark, a fire broke out in the oakum, which, with the bolt-rope in 
question, still remained upon the pier, and the pier, together with a 
large quantity of merchandise, including the packages in question, 
were burned, causing the loss sued for. The libel sets forth the bill of 
lading, and avers a non-j)erformance of the contraet. It proeeeds upon 
the ground that at the time of the fire this merchandise was in the cus- 
tody of the défendants as common carriers. Thèse averments are de- 
nied by the answer, and the question at the threshold of tlie case is, 
what was the légal character of the défendants' custody of the goods at 
the time they were burned? Upon this question my opinion is that when 
the goods were burned the défendants' relation to them as common car- 
riers had been terminated, and they were then in the custody of the 
défendants as warehousemen. The évidence shows that the voyage 
was ccmpleted on Wednesday morning. On Thursday, November 3d, 
the goods were duly landed at the usual landing and placed by them- 
selves upon the Eagle pier, at a place accessible to the consignées. 
The arrivai of the vessel was known to the consignées on Thursday, 
and they procured the bill of lading to be stamped by the ship as 
proof that the goods described therein had arrived in the ship. They 
also entered the goods at the custom-house on Thursday, and on the 
same day they procured a permit to land the goods, which permit on 
that day they caused tobe presented at the ship.. They were ac- 
quainted with the course of business iu discharging the steamer, and 
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are cliargeable with knowledge that in the ordinary course of business 
the whole cargo of the ship, including their goods, would be landed 
upon the Eagle pier by Friday. No attempt was made to removethe 
goods until Saturday, at 3 : 30 p. m., when they sent one truck to the 
pier and one load was taken away. The removal of the remainder 
■was postponed until Monday. The only reason assigned for not re- 
moving ail the goods on Saturday is that when the truck came on 
Saturday afternoon the United States weigher refused to weigh more 
than one load. 

It is quite évident from the facts that, if the libelants had used or- 
dinary diligence to remove their goods after they knew that their 
goods were upon the pier, they would hâve obtained ail their goods 
early on Saturday, and no loss would hâve occurred. 

This case is not one of casual information of the consignée regard- 
ing the arrivai of the ship containing his goods. The facts in proof 
hère are sufficient to charge the consignées with actual knowledge, not 
only of the arrivai of the ship with their goods, but that the goods 
would be at the Eagle pier awaiting removal by the consignées on 
Friday, and leave no room for the libelants to claim that the failure 
to remove their goods on Saturday arose from want of notice that 
they had been landed on the Eagle pier. 

The provision of section 2871 of the Eevised Statutes does not af- 
fect the responsibility of the défendants. The libelants' goods were 
not landed under gênerai order, but upon a permit obtained by the 
libelants, and presented at the ship by them on Thursday. 

Thèse facts appear to me to warrant the conclusion that the rela- 
tion of the défendants to the libelants' goods, at the time of the fire, 
was that of warehousemen, and not that of common carriers. The 
case appears to come within the principle of the décision of the su- 
prême court in Richardson v. Goddard, 23 How. 28, where it was 
held that a deposit of cotton in proper order, made with the knowl- 
edge of the consignée, upon a suitable pier, at midday on a week- 
day, in good weather, constituted a good delivery, and therefore that 
the ship-owner was not responsible for the destruction of the cotton 
by fire on the following night. This conclusion would seem to dis- 
pose of the case, inasmuch as the libel proceeds upon the ground of 
the défendants' liability as common carriers. 

But assuming that the libelants can recover under the libel upon 
the ground of the défendants' neglect as warehousemen, and assum- 
ing further, but not deciding, that the provision of the bill of lading 
above quoted is not effective to relieve the défendants from liability 
for loss arising from a fire caused by the négligence of their servants, 
and oecurring after the défendants had ceased to hold the goods as 
common carriers, I am of the further opinion that such a liability on the 
part of the défendants has not been shown. The case in this aspect 
is one for damages caused by négligence, and the burden is upon the 
libelants to show that the fire which destroyed their goods was caused 
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b3' tlie négligence of the défendants or their servants. The proof, in- 
deed, is that the libelants' goods were destroyed by fire which broke 
out upon the défendants' pier, where the goods were at the time stored. 
But proof of the occurrence of lire in goods upon the défendants' pier 
does not raise the presumption that the lire was catised by négligence 
eithèr of the défendants or their servants, or any one else, (IVItitwurth 
V. Erie Ry. Co. 87 N. Y. 413,) and if, in the absence of any other os- 
tensible cause, it is in this case to be presumed that the fire which 
broke out in the oakum on the défendants' pier was communicated 
to the oakum from a torch which the proof shows was being used at 
the time by the watchman of the pier for the purpose of lighting up 
the pier, still, proof of négligence on the part of the watchman is 
wanting. It was lawful and necessary for the watchman to light up 
the pier at the time he did, and to go near the oakum with the torch 
as he did, and fire might hâve been communicated from the torch 
to the oakum by a spark, or otherwise, without any négligence on 
the part of the person using the torch. In order, therefore, to find 
in the testimony proof that the fire was caused by négligence of the 
watchman, it is necessary to accept as true the narrative Of the wit- 
ness Kahman and his wife, called by the libelants to show the origin 
of the fire. But I am unable to accept that narrative as true, and 
rejecting that testimony leaves the libelants' charge of négligence 
to rest upon the inference that the cause of the fire was a négligent 
use of the torch by the watchman who was using it, drawn from the 
fact that the torch was being used at the time the fire broke out. Such 
an inference appears to me unwarrantable. I am unable, therefore, 
to find in the testimony proof that the loss of the libelants' goods was 
caused by négligence of the défendants or their servants. 
For thèse reasons the libel is dismissed, and with costs. 

See Straus v. Wilson, infra. 



TEAUSS V. WiLSON.* 
{District Court, E. D. New Torh. June 6, 1883.) 
OoMMON Cakiïieiî — Warehousemas — Destruction of Goods et Fip.e — Negli- 

GEÏICE — BUHDEN OP PrOOF. 

In an action broiight to recover tbe value of goods destroyefl undcr circum- 
stances similar to those described in De Grau v. Wilson, onte, 69S, exccpt tliat 
on the Friday before the flre the libelants' truckman went to the pier, but did 
not take the goods because he was told by the deliver^- clerk that the whole 
cargo was not then discharged, but would be during the da;'.and no tlïort was 
made to remove the goods on that da3- or tlie next, although they were then 
on the pier ready to be removed, and could hâve been removcd, held, that at 

iReported by E. D. t Wyllys Benedict, of the Xew York bar. 
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■tlie timeof the destruction of tlie gonds they were in tlie possession of tlio de- 
fendants as warehousemen and not as common earriers, and tliat, in the ab- 
sence of proof tliat the tire was caused by the négligence of the défendants or 
their servants, the liahilityot the défendants had not been made to itppear, 
and the libel was disinissod. 

In Admirai ty. 

Anderson d: Hoitiand, for libelants. 

Poster et Tlioinson, for respondents. 

Benedict, J. This action is brougbt to recover of the owners of 
the steam-ship Eialto the vaUteof 44 cases of chinaware, transported 
in that vessel from Hall to New York, and destroyed by fire at the 
time of the destruction of the Eagle pier, in November, 1881. The 
testimony in the case respecting the origin of the fire which destroyed 
the goods is the same as in the action of De Grau against the same 
défendants, {ante, p. 698.) Tlie two cases having been tried together, 
what bas been said, therefore, in deciding the case of De Grau upon 
the question of négligence is applicable in this case. There is, how- 
ever, some différence between the two cases in the facts connected 
with the delivery of the goods. In the présent case it appears that 
the goods could be removed in two track-loads. They came out of 
the ship and were duly landed on the Eagle pier, on Thursday, No- 
vember 8d, and were in ail respects ready for delivery at the close 
of business on that day. On that day, also, the libelants entered 
their goods at the custom-house, and sent to the ship a permit for 
their landing. On Friday the libelants gave orders to their truckman 
to remove the goods. The truckman accordingly, on Friday, went to 
the pier, but did not take the goods, because, as he says, he was told 
by the delivery clerk that the whole cargo was not then discharged, 
but would be during that day. No inquiry was made for the goods 
at that time, nor any effort to remove them, although they were then 
upon the pier, ready to be removed, and could bave been removed on 
that day. No attempt was made to remove the goods on Saturday, 
but they were allowed to remain on the pier over Saturday, and until 
the afternooii of Sunday, when they were burned. It thus appears 
that the consignées had actual notice that the goods would be upon 
the pier on Friday, and had more than a reasonable time to remove 
them before the fire occurred. 

Thèse facts compel the conclusion that at the time of the destruc- 
tion of the goods they were in the possession of the défendants as 
warehousemen, and not as carriers. The case is stronger than the 
case of lUchardson v. Goddard, 23 How. 28, where the suprême court 
held that a deposit of cotton in proper order, made with the knowl- 
edge of the consignée, upon a pier at midday, on a week-day, in good 
weather, constituted a good delivery, and the ship-owner was, there- 
fore, not responsible for the destruction of the cotton by fire on the 
following night. 

In this case, then, as in the préviens case against the same de- 
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fendants, it must be helcl, in the absence of proof that the fire was 
caused by the négligence of the défendants or their servants, the lia- 
bility of the défendants bas not been made to appear. 
Let a decree be entered dismissing the libel, with costs. 



BoDENE V. Eoss. 

(Circuit Court, D. Masachusetts. Augiist 25, 1883.) 

Sbamen's Wages — Suit in Admikalty — Attaciiment fiîom State Cockt. 

The right of a seaman to sue in admiralty in personam for liis wages is not 
taken away or suspended by an attachment of bis wages by trustée proeess 
f rom a state court in an action at law. 
Ross V. Bourne, 14 Fed. Rep. 858, affirmed. 

In Admiralty. 

E. L. Barney, for Bourne. 

C. T. Bonney, for Eoss. 

LowELL, J. To the reasons given by Nelson, J., in Ross v. 
Bourne, 14 Fed. Kbp. 858, for entering a decree for the libelant, I 
assent. I bave given my view of the law relating to attachments in 
a foreign jurisdietion in a late case in the district of New Hampshire. 
Lynch v. Hartford Ins. Co., ante, 627. As a gênerai rule such attach- 
ments should be respected out of comity; but the attachment of sea- 
men's wages is so unusual that it bas been held to be impossible by 
Judge Benedict, in llie City of Nciv Bedford, 4 Fed. Eep. 818; and 
though Mr. Justice Gray bas doubted the reasoning and conclusions 
of that case, in a very learned opinion from which I do not dissent, 
(see Eddy v. O'Hara, 132 Mass. 56,) still, I am of opinion that 
comity does not require us to hang up a summary action in the ad- 
miralty in favor of a seaman, to await the dilatory proceedings in a 
court of common law. In ordinary cases I should be inclined to go 
further than most of the courts bave gone in the direction of comity. 
I bave always regretted the narrow rulings in favor of domestic attach- 
ments as against foreign bankruptcies and assignments, especially 
when neighboring states are treated as foreign; but the présent case 
is one in which the admiralty court is bound to give that prompt and 
speedy justice which is one of the principal reasons for its existence. 

Decree affirmed. 
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The Warren.* 

{District Court, E. D. New York. May 19, 1883.) 

AmirnATiTT — Wheckage — Privatb Sale witrout Notice on Appraisement. 
Wliere a boikr removed from the wreek of a vessel Injured by collision was 
sold at private sale witliout the kiiowlerlçce ot tliose souglit to be charged witli 
its value, and without appraisement, the commissioner appointed to tix tho 
amount of the damages credited the libelant with the full value of the boiler, 
as proved on the référence, instead of the priée so realized ; and, on exceptions 
to the commissioner's report, Ma findine was sustained. 

In Admiralty. 

Jas. K. Hill, Wing é Shoudy, for libelant. 

Beehe, Wïlcox é Hobbs, for claimants. 

BENEnicT, J. The commissioner's report as to the value of the 
libelant's boat was made after hearing the testimony given by many 
■witnesses, and upon a serions conflict of évidence. I bave examined 
the evidenoe, and am unablc to conclude tliat any injustice wiil be 
done to either party by confirmiug the report of the commissioner in 
that particular. --_ 

In regard to the value of $3,500 put by the commissioner upon the 
boiler removed from the -wreck and sold bjr the libelant at private 
sale for $1,700, I should be induced to take the priée realized for the 
boiler as its value, instead of the sum reported by the commissioner, 
if the libelant had given the claimants notice of his intention to sell 
the' boiler, or afforded them an opportunity to examine it and déter- 
mine its value. But the sale was a private sale, made without the 
knowledge of the parties wbo were to be charged with its value, and 
without any appraisement, and the sum realized is proved by the libel- 
ant himself to be lésa than the intrinsic value ot the boiler, whieh be 
says was as good as new. 

Upon such facts the finding of the value of the boiler to be $3,500 
is justilied. The exceptions of both sides are, therefore, overruled, 
and the report confirmed. 

See The Warren, 11 Fed. Uep. 443. 

iRoported liy R. D & Wyllya Beoetlict, of ttie New York bar. 
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H0I.I<ISTËR V. BëLL.* 

tlAMES V. S AME. 

{Circuit Court, 1). California. October 16, 1882.) 

1. Kemovai, op Causes. 

The seoontl clause of section 639 of the llevised Statutes was repealed by the 
act of congress of March 3, 1875. 

Sawyer, J. This action was brought in the state court of Santa 
Barbara county, and removed by E. S. Den as to himself, under the 
second clause of section 639 of the Eevised Statutes, on the ground 
of citizenship, and tbat there was a controversy which could be 
wholly determined as to him, without the présence of other parties. 

At the last term of tbe suprême court of the United States it was 
held, in Ilyde v. liuhle, that "the second clause of section 639 of the 
Eevised Statutes was repealed by the act of 1875." Hqde v. Ruble, 
104 U. S. 407. 

The law under which the removal was had having been repealed 
long before the removal, it was not removable. The case must, 
therefore, be remanded to the state court for want of jurisdiction, 
and it is so ordered. 

As to repeal of first clause of section 639 of the Eevised Statutes, see State 
V. Lewis, 14 FED. Rep. 65 ; and as to repeal of third clause, Miller v. Chicago. 
B. & Q. R. Co., ante, 97.— FEd. 



» Smith and others v. Craft and others. 
{Circuit Court, D. Indiana. September 14, 1883.) 

., jj<SOT,VENCY — OBTArNING CHKDIT — PROMISE TO BeCUIîE CnEUFTOR. 

Tbe mère fact that a borrcwer, at the time of procuring a loan or crédit, 
malies an oral statemcnt or promise that if he should hecome insolvent he will 
secure or prefer the one vilio gives such crédit over others, will not disqualny 
him from giving, and the créditer from receiving, the promised favor; and a 
transfer of property made in pursuance of such promise will not be set aside as 
fraudulent, at llie instance of the other crcditors, except when a fraud was in- 
tended, or the eircumstances within the knowledge of the crcditor preferred 
were such that he must bave known that Injury to others would probably re- 
suit. 

!. SAJTE — E>rPLOTER OF iNSOLVEÎfT TO MaNAGE PnOPERTT. 

Nor will the fact that the insolvent, in the writing by which the agrcement 
was effected, was employed to manage the property conveyed, in the absence 
of proof of fraud, be sufflcient to avoid such transfer 

IFrom Stb Sawyer. 

V.17,no.l0 
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In Eqnity. 

Horace S peed, for complainants. . . 

McDonald & Butler and Herod & Winter, for respondents. 

Woods, J. Craft, being insolvent, made a transfer of his goods in 
trust to Churchman in payment of his indebtedness to Fletcher & 
Churchman, his bankers. This is an action by other creditors of 
Craft to set the transfer aside, and to hâve Fletcher & Churchman 
declared trustées, and, as such, accountable for the value of the 
goods. There are two grounds upon which, in argument, it is claimed 
that the transfer was unla-wful and invalid: First, because of the 
stipulation in the writing by which the agreement was efïected for 
the employment of Craft by Churchman; and, second, because of the 
promise made by Craft to Fletcher & Churchman, when obtaining crédit 
with them, "that he would protect the bank if anything ever occurred 
by which he was not able to pay his debts ; that if he met with losses 
he would secure the bank, if the bank would loan him money from 
timetotime." 

As to the agreement for employment, it may be observed that it 
was for no definite time, and was liable to be terminated- by either 
party at will. Besides, it does not appear at whose instance, nor for 
whose benefit, the stipulation was made. Fraud is not to be pre- 
sumed, and for ail that is shown, Craft may hâve passed by oppor- 
tunities for employment on better terms, in order to aid Fletcher & 
Churchman to make the best of the stock of goods, which, it is 
shown, was inadéquate to pay in full the debt upon which it was 
taken. The faet that Craft had failed in the management of the 
business as owner, is no évidence of the value of his services in the 
capacity in which he was employed. It cannot, therefore, be said 
that this stipulation was extorted for Craft's benefit, and as a condi- 
tion upon which the préférence of Fletcher & Churchman over other 
creditors was granted; 

As to the promise to secure the bank, it is insisted that this was in 
the nature of a secret lien, and that the tendency of the transaction 
was to give Craft a delusive crédit, and that as the parties must hâve 
ail known this tendency, they must ail be held to hâve intended, in- 
deed, to hâve contrived a fraud upon ail wlio should thereafter deal 
with Craft upon crédit. The argument is plausible, but in my judg- 
ment not sound. In the first place, the promise to secure the bank 
had no force in law, and gave no additional sanction to the obli- 
gation of the debtor, beyond what was involved in the contracting of 
the debt; though there are some décisions under the bankrupt law 
which hold that a security given in fulfillment of a previous paroi 
promise will make good a préférence which otherwise would hâve been 
declared unlawful. Bump, Bankr. (9th Ed.) 806; In rc ]Vood,:o N. 
B. Pi. 421. Such, indeed, seems to be the established English rule. 
See statement of Lowell, .J., In rc McKaij, 7 X. B. E. 230-233;-S. 
G. 1 Low. oGl. Other cases, however, are to the effect that such au 
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oral promise to give security is nugatory, and créâtes no obligation. 
Bump, supra, and cases cited. If of any binding or légal force be- 
tweenthe parties, it is évident that the fultillment of such a promise 
could not be deemed a fraud ; but if of no force in law, then, except 
as it binds the individual conscience of the debtor, it cannot affect 
the exercise of his right to prefer one creditor over oth^rs; it can 
operate only as a motive by which the debtor may or may not in the 
end be controlled. But in respect to the right to prefer, it is settled 
law that the debtor's motive for his préférence cannot be inquired 
into. 

In Graver v. Wakeman, 11 Wend. 195, decided in 1833, and often 
cited, it was said: 

" The right to prefer may originally hâve been sustained in part upon the 
supposition that just iiiicl proper grounds of préférence did in most cases ex- 
ist; and would be duly regarded by the debtor; but wliatever may hâve been 
the reason or foundation of the rule, it is one of that numerous class of cases 
in whicli the rule lias beconie absolute, without any regard to the faot 
whether the reason on wliich it was founded exists or not in the particular 
cases." 

— And vvhile in Riggs v. Mitrray, 2 Johns. Ch. 564, Chancellor Kënt 
strongly condemns the inequalities and wrengs of préférences givon 
•Eometimes "to the very creditor who is least entitled to it, because 
he lent to the debtor a delusive crédit, and that, too, no doubt, imder 
assurance, or a well-grounded confidence, of priority of payment, and 
perfect indemnity in case of 'failure,' " he adds, in the same con- 
nection: "I do not question the legality, however I may doubt the 
policy, of the rule vrhich sanctions such partialities. " 

In no case or book cited has it been decided or said that merely 
because the borrower, at the time of procuring a loan or crédit, had 
made an oral statement or promise that he would secure or prefer 
.the one who gave such crédit over others, he thereby disquaîified 
himself from giving, and the creditor from receiving, the promised 
favor; and I am not able to agrée that such is the law. If it be, 
then, instead of confining their prayer for relief to the goods in 
question, the plaintifïs might as well hâve asked that Fletcher & 
Churcbman be held to account for ail payments made to them upon 
their loans to Craft; for if the payment in goods was unlawful, pay- 
ments in money were equally so, and, if necessary, should be 
brought under the same trust which it is sought to fasten upon the 
goods. 

Carried to its logical conséquences, the doctrine contended for made 
it impossible that Fletcher & Churchman, as against the plaintiffs or 
other creditors of Craft in the same situation, could hâve lawfully ac- 
■ cepted payment from Craft upon the loans which they made him, so 
long as he was unable to pay the plaintifï and like creditors in full; 
and this would be so irrespective of the good faith of the parties, and 
.notwithstanding the validity of the debt, its full considération, and 
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every other feature of merit, except only the fatal promise to prefer, 
the taint of which, once it had attached, it would seem, could in no 
manner be escaped. If it be the law that an express promise to se- 
cure or prefer a loan cannot be performed, it must be that an implied 
promise, or taeit understanding, would hâve the same effect; and, 
whether or not there was such an understanding in eacli case, as it 
arises, must be a question to be determined usuaily upon circum- 
stantial évidence. Upon such an inquiry, the personal and business 
connections, and even the social and domestic relations of the parties, 
might be deemed significant ; and so the tacts which afford the best 
motives for a proper préférence might be converted into proof that 
the préférence was given in consummation of an unlawful under- 
standing or assurance given when the crédit was ohtained. Such a 
doctrine, if established, instead of constituting a healthful restriction 
upon the right of préférence, -would amount to a practical déniai of 
the right in the cases wherein, if in any, it may be meritoriously 
exercised. 

I do not doubt that a promise to secure or to prefer a creditor, 
made at the time the crédit is given, may be fraudulent, but it must 
be when a fraud is intended, or when the circumstanees within the 
knowledge of the creditor are such that he must know that injury to 
others will probably resuit. But ■when, as in this case, the debtor 
was doing an apparently prospérons business, though largely on 
crédit, and advances were made to him without a belief, or any im- 
perative reason for the belief, that he was, or was likely to become, 
insolvent, it cannot, in my judgment, be said that a promise to pro- 
tect, if disaster should come, cannot be performed. It may be true 
that such a loan gives a delusive crédit, and is in the nature of a se- 
cret lien ; but the loan itself, without the promise of protection, un- 
less published to the world, gives a delusive crédit; and while, as 
already shown, there is no lien in fact, because such a promise, es- 
pecially when made in the gênerai terms employed in this instance, 
bas no légal force, the law by no means condemns every transaction in 
the nature of a secret lien. In this state conditional sales are upheld, 
and every factor, commission merchant, or bailee of goods is clothed 
with the apparent ownership of property which is not his, and yet 
the secret rights of the real owner are protected. 

A mortgage, if on real estate, may be kept off the record for 45 
days, and a chattel mortgage for 10 days, without impairment of the 
liée, unless done with a fraudulent intent, though the mortgagee in 
every such instance must know that his failure to record may resuit 
in injury to others. As, in such cases of actual liens, the omission 
to record is not a fraud unless fraud was intended, much more is it 
no wrong to receive a mère promise of security, which may or may 
not be performed, and give no notice of it, if done without active con- 
cealment and without fraudulent intent. TLis is the doctrine of 
Blennerhassett v. Sherman, 105 U. S. 100, as I understand the decis- 
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ion in that ease, in so far as it is applicable to the présent discus- 
sion. In the case of Hilliard v. Cagle, 46 Miss. 309, which is urged 
upon niy attention, there was sueh concealment of the trust deed as 
to justify the conclusion reached in the case; but, as it seems to me, 
neither the décision rendered nor the discussion upon which it is 
based is applicable with much, if any, force hère. But while I hâve 
thus indicated my views upon the two propositions stated, I do not 
find it necessary to hâve decided upon either of them, because they 
are not embraced in the averments of the bill. 

The substance of the charge of fraud contained in the bill is in the 
averment to the effect that, knowing Craft's insolvency, the défendants 
(including F. & C.) did not make it known, but concealed it from the 
plaintiffs and others, who became creditors of Craft; that they made 
a pretended sale of the stock of goods in payment of a pretended 
debt; that Craft continued in possession of the goods and made sales 
thereof, applying a part of the proceeds to his own use, and a part 
to the use of Fletcher & Churchman, with their consent and at their 
request; that the défendants, and each of them, knew that Craft's 
purchases of the plaintiffs and others were being made upon a 
crédit, and upon misrepresentations by Craft as to his financial con- 
dition; that said pretended sale was without considération, and was 
effected by the défendants with the intent to hinder, delay, and de- 
fraud the plaintiffs and other creditors of Craft; and that if Craft 
was indebted to Fletcher & Churchman it was kept secret and con- 
cealed by them with the intent that Craft should bave and retain 
crédit with the plaintiffs and other dealers. Thèse averments, as made, 
are not proven; or, to say the least, the évidence is not such as to 
warrant the court in setting aside the conclusion of the master that 
they are not proven, and they are not comprehensive enough to em- 
brace the grounds upon which counsel for the plaintiffs predicates 
and presses their right of recovery. The bill contains no suggestion 
that the writing by which the transfer of the stock was evidenced was 
Toid on accountof any stipulation contained in it; nor is it indicated 
by any averment, or by the entire bill, that the sale was void because 
of the promise made to Churchman, when crédit was extended, that, 
in the event of disaster, the bank should be protected. 

My conclusion is that the exceptions to the master's report should 
be overruled and the bill dismissed. 
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Bell v. Donohoe and others.* 
'Circuit Court, D. California. January 15, 18S3.) 

1. Patîtnetîs — Indispensable Patîties. 

Where a bill in equity is filed against one of the members of a copartner- 
ship to set aside partnership transactions, and vacate a conveyance of real es- 
tate, assets of the paituersliip, but lield in tlie name of one of the partners for 
tlie lienefit of tbc tirm, and for an acoount, ail the partners arc indispensable 
parties to the bill. 

Z Indispensable Pauties to Stockholdebs' Bill. 

A stockholder of a New York corporation filed a bill in equity, on belialf of 
h'mself and snch other stockholders of said corporation as should choose to 
come in, against a California corporation and other défendants, to set aside 
transactions between the said New York corporation and the other défend- 
ants; also, other transactions dépendent thereon, without making the corpora- 
tion of which he is a stockholder a party to the bill. Held, that the New York 
corporation, of which coinplainant is a stockholder, is an indispensable party 
to the bill. 

3. Requisites of Stockholdebs' Bn>L. 

Bill also held insufhcient, as not containing the allégations essential to a 
stockholder's bill as established in Hmoes v. Oakland, 104 U. S. 450; Hunting- 
ton V. Palmer, Id. 482; and Darinmeyer v. Coleman, 8 Sawy. 51; [S. (J. 11 Fed. 
Kep. 97.] 

Demurrer to Bill in Equity. This is a bill in equity, iîled by 
complainant on his own behalf, and on behalf of ail other stock- 
holders of a New York corporation who may come in and join in 
the expense, agaiiîst a California corporation, Donohoe, and other 
natural persons. The bill is very long, and sets out many large and 
complicated transactions which took place, as is alleged, under the 
authority and by direction of the firm of Donohoe, Kelly & Co., with 
the fraudulent purposes of obtaining possession of the large estâtes 
of the New York corporation. It is alleged generally, in substance, 
among other things, that, being stockholders of the New York corpo- 
ration, Donohoe and Kelly managed to obtain control of a majority 
of the stock of the corporation through prosies and otherwise, elected 
and controlled its officers, and for fraudulent purposes organized an- 
other corporation under the laws of California, to which, bj' means 
of their control, they procured a conveyance by the New York corpo- 
ration of ail the property; that by means of tbeir position they also 
took control and management of the California corporation, and in 
connection with it performed numerous other fraudulent acts alleged 
in the bill, by means of which the New York corporation and its 
stockholders were defrauded of their rights. This gênerai statement 
will be sufficient to illustrate the points of the décision, without 
going into the particulars set out at groat length in the bill. The 
New York corporation is not made a party to the bill, either as com- 
plainant or défendant. The acts complained of as against Donohoe 
are alleged to hâve been performed by him in connection with Kelly, 

' From Sth Sawyer. 
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many of tliem, in faet, being performed by Kelly in person.' But 
tliey are alleged to be partnersbip acts performed on part'nership ac- 
count, and tbe conveyance held by Donohoe, sought to be vacated, 
appears to be beld for the firm. The bill prays, among other things, 
that the conveyance from the New York corporation to the California 
corporation, and varions other transactions growing out of and con- 
nected with it, be set aside and declared void and held for naught; 
that the conveyance to Donohoe for the firm also be annulled; and 
that Donohoe account for the nnmerous transactions complained of, 
liad by him and Kelly as partners with the New York and the Cali- 
fornia corporations. Défendants demur to the bill. 

W. C. Belchcr and E. B. Mastick, for eomplainant. 

Doyle, Barber é Scripture, for défendants. 

Sawïer, J. After a careful considération of tliis very long and 
elaborately drawn bill I am satisfied that the demurrer must be sus- 
tained. 

1. Kelly, in my judgment, is an indispensable party to the bill, 
without whose présence no decree can properly be made. He ap- 
pears by the bill to be a partner with Donohoe in ail the transactions 
of Donohoe of which complaint is made ; and it appears that the title 
sought to be vacated or controlled is only nominally held by Dono- 
hoe for the benefit of the firm. No decree could finally settle tàe 
rights of Donohoe and Kelly or eomplainant without the présence of 
Kelly. Donohoe is as much entitled to hâve his rights fmally de- 
termined in tbe case as the eomplainant. The case is, in mv judg- 
ment, clearly within the principle established in Shields v. Barrow, 
17 How. 139; B'irney \. Baltimore, 6 Wall. 280; Burke v. Flood, 6 
Sawy. 220; [S. C. 1 Fed. Eep. 511 ;] by Mr. Justice Field in C. S. 
Min. Co. V. V. é G. H. W. Co. 1 Sawy. 687; and in lîihon v. lîail- 
road Co. 16 Wall. 4-50. It is difficult to perceive how partnersbip 
rights can be finally determined as to anybody without the présence 
of ail the partners. 

2. The eomplainant sues as a stockholder of a New Y^ork corpora- 
tion, on behalf of himself and ail other stockholders, but does not 
make the corporation itself, of which he is a stockholder and through 
which his rights are derived, a party to the suit. The corporation in 
3uch cases is certainly an indispensable party to the suit, without 
the ijresence of which no decree finally determining the rights of any 
of the parties eau be made. 

3. The bill does not allège many of the facts essantial to give the 
eomplainant the statas necessary to enable him to maintain the bill, 
as settled in Hawes v. Oakland, ÏOi U. S. 450; Huntington v. Palmer, 
Ed. 4S2; and Dannmeyer v. Coleman, 8 Sawy. 51; PS. C. 11 Fed. 
Rep. 97.] 

As Kelly is a citizen of the samestate with eomplainant, making 
'3im a party would doubtless oust the jurisdiction of the court, and it 
.s doubtful whether the third point can be obviated by amendment. 
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It -will, therefore, be a waste of time at présent to examine the im- 
portant, not to say difEcult, questions raised upon the equities of the 
bill. There are exceptions to large portions of the bill for imperti- 
nence. Some of them, doubtless, are well taken. But the demurrer 
waives the exceptions. 

ïhe demurrer is sustained. The complainant may think the ob- 
jections to the bill can be obviated, and leave will be given to amend 
on or before the rule-day in March, if he be so advised; on failure 
to amend within tho time given, the bill will be dismissed. 



Sleppy V. Bank of Commerce and others. 
Circuit Court, D. Oregon. February 22, 1882.) 

1. DAîtAGKS FOK TIIK DETENTION OP CeUTIFICATE OF DePOSIT. 

Tlie défendants unlawfuUv detained a cerlificate of deposit of the value of 
$2,0i.'0 from the plaintitî. Held, tliat the plaintiiî was entitled to recover dam- 
ages for such détention equal to légal intcrest on the value of the certiticate 
frora the date of the demand therelor and refusai, to the recovery; and tins, 
without any évidence that the plaintiiî "vould hâve converted said certilicate 
into money and put It to use, otiier thanhis right to do so and the défendants' 
illégal prévention of the exercise of such rIght. 

At Law. 

Edward Bhigham, for plaintifï. 

M. W. Fechheimer, for Bank of Commerce. 

Deady, J. This action is brought to recover the possession of a 
certificate of deposit — No. 20,906 — issued by the First National Bank 
of this city, on April 6, 1881, for the sum of $2,000, made returna- 
ble to the plaintiS or order, and since indorsed "S. P. Sleppy, G. L. 
Howard, Chas. H. Lee," and "Pay First National Bank or order for 
collection account of Bank of Commerce, St. Louis; J. C. Van Blar- 
com, Cashier, " and alleged to be wrongtuUy detained from the plain- 
tiiî by the défendants. 

The plaintiff is a citizen of Oregon, and the défendants are not. 
The action is brought under section 8 of the judiciary act of March 
3, 1875, (18 St. 472,) authorizing an action to be maintained in a 
circuit court of the United States to enforce a claim to personal prop- 
erty within the district where such action is brought, although the 
défendant therein shall not appear thereto, nor be an inhabitant of 
such district or found therein. 

An order was made requiring the défendants to appear and an- 
Bwer within 60 days from the service on them of a copy thereof . This 
order was served upon the défendant the Bank of Commerce person- 
ally, at St. Louis, it being a corporation formed under the ïaws of 

'Frora 8th Sawyer, 
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that state and doing business therein, and on the National Bank 
aforesaid, in whose possession said certificate then was as the agent 
of the Bank of Commerce; and on the défendants Howard and Lee, 
who were not found anywhere, by publication, 

The complaint has a double aspect, being in trover as well as re- 
plevin, and allèges that about May 20, 1881, the défendants "wrong- 
fully converted said certificate to 'sheir own use," and still wrongfuUy 
"detain" the same from the plaintiff without his consent. But the 
action has been considered and tried as an action of replevin only, 
and the allégation as to the "conversion" of the certificate treated as 
Burplusage. 

It is also alleged that before the commencement of this action, and 
■svhiie said certificate was in the possession of said National Bank, as 
aforesaid, the plaintiff duly demanded of said bank, as the agent of 
said défendants, the possession of said certificate, whi''h was refused. 
The auswer of the Bank of Commerce admits that the certrficate 
■was issued to the plaintiff, as alleged, but dénies knowledge or mfor- 
mation as to whom it belongs now or since ; and allèges that on May 
31, 1881, persons claiming to be the Lee and Howard whose names are 
indorsed on said certificate, deposited the same with it for collection, 
and that theroafter it forwarded the certificate to the National Bank 
aforesaid for collection; that about June lOth and 15th said Lee 
made inquiry of said défendant whether or not said certificate had 
been coUected, and was told that it had not, since which time the de- 
fendant had not been able to obtain any information concerning said 
Lee. 

The cause was tried by the court without a jury. Upon the trial 
it appeared from the testimony of the plaintiff that soon after re- 
ceiving the certificate of deposit he went to San Antonio, Texas, and 
after tarrying there a few days, started home by the southern route 
on a through ticket to San Francisco in an emigrant train; that 
shortly before reaching St. Louis, a person calling himself E. L. Ste- 
vens stepped into the car and asked him where he was going, to 
which the plaintiff answered, Portland, Oregon; whereupon Stevens 
said he was going there also andwould beglad of his company; that 
he was going on to Wallawalla, and upon the plaintiff mentioning 
the names of two well-known citizons there with whom he was ac- 
quainted, Stevens said one of them was his uncle. After sitting 
awhile by the plaintiff, Stevens proposed to give him his address, for 
which purpose the plaintiff handed him an ordinary pocket mémo- 
randum book, which contained this certificate and a ten-dollar bJll. 
After wviting the address — "E. L. Stevens, Wallawalla, Washington 
territory, met on train May 18, 1881" — he returned the book to tbe 
plaintiff, and after a short interval asked the plaintiff to write his 
name and address in his book, which he did. The train arrived at 
St. Louis about 8 in the evening, and there Stevens said he had 
some business to attend to, v/hich would prevent his going on until 
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morning, and asked the plaintiff to wait for him at Kansas City. Be- 
fore parting mth the plaintiff, Stevens took liim to a restaurant near 
by to get his supper, and as he turned away put 25 cents iixto bis 
hand to pay for it, saying he raight be short of change. The plain- 
tif! objected to taking it, but Stevens insisted, and as he v/ent away 
said he could make it ail right when they met on the cars at Kansas 
City. 

The plaintiff waited at the latter place for Stevens until the next 
evening, but he did not corne, and then went on without him. At 
Los Angeles he made some purchases, and finding himself short of 
pocket money, took out his mémorandum book, intending to get the 
ten-dollar bill changed, -when he ascertained that both it and the cei> 
inficate of deposit were missing. As the train was then starting, he 
had not time to telegraph, but at the next station, — Mojave, — on 
Juiié 7th, he telegraphed to the National Bank to stop payment of 
the certificate. The narae of the plaintiff as indorsed on the certifi.- 
cate was admitted by him to be a good imitation of his signature. 

It -was also admitted by counsel for défendant that the plaintiff 
demanded possession of the certificate as alleged, and that the Na- 
tional Bank, actingunder the instruction of the défendant "toneither 
deliver the certificate to the plaintiff n or pay him any money on it," 
refused to surrender it, and still retains the possession of the same. 

The évidence is satisfactory that the chevalier d'industrie, calling 
himself "Stevens," of Wallawalla, ahstracted the certificate from the 
plaintiff's mémorandum book when he got possession of it on the 
train, under pretense of writing his addreSs theicin. The giving him 
25 cents to pay for his supper was a précaution against the plain- 
tiff's having to resort to the ten-dollar bill for that purpose, and thus 
becoming aware of the theft before he left St. Louis. The subsé- 
quent mdorsements upon the certificate of the names of the plaintiff, 
Howard, and Lee, and the deposit of the same witb the Bank of Com- 
merce for collection, are probably the work of the same party or some 
confederates, who hâve wisely kept in the baekground sinee they 
learned that the owner was assertiug his claim to the possession of 
the property. 

It is practically admitted that the plaintiff is entitled to recover 
the possession of the certificate, but the claim of damages for its dé- 
tention is earnestly resisted, upon the ground that the détention has 
worked no injury to the plaintiff, for the reason that the certificate is 
not money, and there could be no ijrofit in the mère possession of it; 
that although the plaintiff might hâve converted it into money and 
piit the latter to profitable use, there is no évidence in the case that 
he would bave done so. But so long as the National Bank is solv- 
ent the certificate is the exact équivalent of §2,000, and could be act- 
ually converted into that sum at the pleasure of the plaintiff. Prac- 
tically it is monej-, and its détention has deprived the plaintiff of the 
use of that sum. 
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Nor is it necessary to prove that the plaintifE would hâve converted 
it into money and put it to usé. It is sufficient that he had the right 
to do so; that he mignt hâve done so but for the unlawful détention 
of the certificate by the défendant. • 

When the use of property unjustly detained is valuable, the value 
of such use is generally adopted as the rule of damages. For in- 
stance, -when work-cattle or horses are detained from the owner, who 
is thereby deprived of their use, the value of that use will ordinarily 
be the just compensation for their détention. Wells, Eeplevin, § 
579, and cases there cited. But no proof is necessary to show that 
the owner would hâve used his horses or cattle during the time of 
their détention. His right to bave done so is sufBcieut. And where 
the wrong consists merely in the détention of property, not the sub- 
ject of daily use, without waste or depreoiation, interest upon its value 
is often allowed as damages for the détention. Id. § 537, and cases 
there cited. 

Merchants' S., etc., Co. v. Goodricli, 75 111. 554, was an action to 
recover two certified checks of $2,500 each. The verdict was for the 
plaintifï, and, in addition to the checks, gave him §6,275 damages for 
their détention, and $1,275 interest, besides the value of the checks. 
Judgment was rendered on the verdict, but on appeal to the suprême 
court the judgment was reversed, because it gave the plaintilï the 
checks, and also their vahie and interest thereon as' damages. But 
in the course of the opinion of the court it is said: 

"While there is bo évidence upon the question of damages, tlie only dam- 
ages whieh plaintifE could, in any event, recover for the wrongful détention 
of the checks, would be interest on five thousand dollars at the rate of six per 
centum per annum from the time of the demand and refusai until they wera 
replevied by the plaintiff." 

And this is équivalent to saying that such interest might be recov- 
ered as damages for the détention of certified checks, which in légal 
efifect and contemplation are the same as this certificate of deposit. 

The pleadings and évidence are silent as to the date of the demand 
and refusai, except that it was prier to the commencement of the ac- 
tion, which was on June 27, 1S81. 

Interest will be allowed on the value of the certificate, as damages 
for its détention, at the rate of 8 per centum per annum from that 
date — in even numbers for eight months. 

The finding of the court will be that the certificate is the property 
of the plaintifï and of the value of $2,000, and that hè is entitled to 
the possession of the same and $106. GGJ damages for its détention, 
and that he bave judgment against the défendants for the delivery 
of said certificate, or the recovery of the value thereof, and the dam- 
ages aforesaid and costs. 
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Gauthikb V. COLE. 
{Circuit Court, E. D. Miehigan. June Term, 1883.) 

1. PLEADINO GENEBAI, ISStJE — iLtEGAI, CONSIDERATION. 

At common law, illegality of considération may be pleaded under the gên- 
erai issue. 

2. SUNDAY — CONTRACT TO EUN BOAT ON — VOID. 

A contract to run a steam-boat upon Sundays is void, and its invalidity is 
not aîEected by the fact that it was to run partly through Canadian waters. 

On Motion for a New Trial. 

This was an action upon a contract to run a steam-boat. Défend- 
ants were the owners of a line of steamers running from Bay City to 
Alpena, upon Lalie Huron. Plaintilï was the charterer of a rival 
steamer, know as the Gazelle, running from the Duck islands upon 
the Canadian shore of Lake Huron, where plaintiff was largely inter- 
ested in fishing, by the way of Alpena to Bay City and back. For 
the purpose of getting the Gazelle off the route, and at the same time 
of affording plaintiff proper facilities for marketing his iish, plaintilï 
and défendants entered into the following contract : 

"Bay C'ty, Mion., Spptember 29, 1881. 
"We, the undersigned, owners of the steamers Metropolis, Dove.and Arun- 
del, agrée with C. W. Gauthier to send one of our steamers, weuther permit- 
ting, on tlie continuation of eacli Saturday's trip from Alpena, to Duolc 
islands and Coekbi;rn islaiid docks, when notined by said W. Gauthier or 
"William Overton, his agent, to d j so, and to carry fisli cars, ioe, and other mer- 
chandise that said Gauthier may bave to sliip from Al|)ena; also ail freight, 
flsh, etc., of his own he may hâve to ship from said islands to Alpena. In con- 
sidération of said trips, said Uanthier is to pay us for each trip to Duck 
islands SlOO, and eacii trip to Coïkburn island, 8120. In considération, said 
Gauthier agrées to take the steamer Gazelle off of the route between Bay 
City and Alpena, Oscoda, and Tawas. 

[Signed] "COLB & FOLT. 

"C. W. GAUTnita." 

It appearing from the oral testimony tbat this contract must be 
performed on Sunday, if at ail, the court stopped the case, and di- 
rected a verdict for the défendants. Motion was thereupon made for 
a new trial. 

F. H. Gnnfield, for plaintiff. 

17. H. WelU, for défendants. 

Brown, J. The contract provided that défendants should, upon 
request, send one of their steamers, in continuation of its Saturday's 
trip, from Alpena to the Duck islands or Cockburn island, upon the 
east shore of Lake Huron. Plaintifï's own testimony showed be- 
yond contradiction that the steamers, upon tlieir Saturday's trips 
from Bay City to Alpena, did not arrive at Alpena until about 3 
o'clock Sunday morning, and that they advertised to leave Alpena 
for Bay City at G o'clock on Monday morning. The contract must, 



GAUTHIEB V. COLE. 



717 



therefore, be performed between thèse hours. The testimony further 
showed that the usual running timefrom Alpena to the islands and 
back was 12 hours, and that the steamer would be detained there, 
lading and unlading, about two hours. That wonld bring her back 
to Alpena about 6 o'clock Sunday evening. 

Comp. Law's, § 19S4, provide ihat "no person shall keep open his 
shop, warehouse, or work-house, or shall do any manner of labor, 
business, or work, except only works of necessity and charity, * * * 
on the first day of the week." Défendants' contention that this 
statute must be specially pleaded cannot be supported. It is true 
that in Eiigland, underth.e pleading rules of Hilary term, 4 Wm. IV., 
iiJegality of considération must hâve been specially pleaded, (Potts 
V. Sparroiv, 1 Bing. N. G. 594;) but the rule was otherwise at com- 
mon law. 1 Chitty, PI. (6th Ed.) 511. In this state illegaiity of 
cor.sideration may be shown under the gênerai issue. Myers v.Carr, 
12 Mich. 09; Dean x.Chapin, 22 Mich. 276; Hill v. Callagtian, 31 
Mich. 425; Snyder v. Wlllefi, 33 Mich. 4S9. This was also held to be 
the proper practice under the coramon-law System of pleading by tlie 
suprême court of the United States in Craig v. Missouri, 4 Pet. 410, 
426. 

It is difficult, in this case, to see how the plaintiff can escape the 
application of the statute. Not only are contracts made upon Sun- 
day void, but contracts to do any manner of work on Sunday are 
equally within the inhibition of the act. Allen v. DuJJie, 43 Mich. 5; 
[S. C. 4 N. W. Eep. 427;] Smith v. IVilcox, 24 N. Y. 353 ; Berrill v. 
Smith, 2 Miles, (Pa.) 402; Nodine v. Dolierty, 46 Barb. 59; Adams 
v. Gaij, 19 Vt. 358; Slade v. Anold, 14 B. Mon. 287; Pabner v. Citij 
o/New York, 2 Sandf. 318; Phillips v. Innés, 4 Clark & F. 234. 

Nor does the fact that the coniract is maritime take it out of the 
opération of the statute. While the ordinary labor incident to the 
navigation of a vessel must undoubtedly go on upon Sunday as 
well as otber days, it is neitlier usual, nor, under ordinary c'rcum- 
stances, lawful, to load or unload upon that day, or to require seamen 
to do any manner of work not demanded by the esigencies of the voy- 
age. Thus, in P(tte v. Wright, 30 Ind. 47G, plaintiffs agreed to pur- 
chase of défendants 3,000 barrels of flour for the purpose of shipping 
the same to New Orléans, and, in anticipation of the completion of 
said purchase, engagcd a steamer to take the flour on board, and 
transport the same to New Orléans. Défendants were notified that 
the steamer would stop at the place designated for the delivery of the 
flour on Sunday. The ce rt held that they were under no obligation 
to deliver the flour upon that day, although there was danger at that 
time of navigation being closed by ice, so that the steamer might be 
unable to complète her voyage. This, it must be admitted, is an ex- 
trême case. In the case of the bark Tangier, Richardson v. God- 
dard, 23 How. 28,) a distinction was drawn between a gênerai fast 
day appointed by the governor of the state and Sunday, and it was 
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held that there was neither a law of the state forbidding the transac-- 
tion of business on that day, nor a gênerai usage ingrafted into the 
commercial and maritime law forbidding the unlading of vessels. 
See, also, Powhattan Steam-boat Co. v. Appomattox R. Co. 24 How. 
247. In neither of thèse cases was it intimated that the Sunday 
laws were inappliable to maritime transactions. 

Neither is this case aiïected by the fact that a portion of each voy- 
age was to be performed within Canadian waters, and that the law 
of Canada upon the subject of Sunday observance is not proven. 
Both the inception and completion of performance were to take place 
in this state, and the mère circumstance that, in the course of their 
trips, the steamers must pass beyond the boundaries of the state, does 
not free the contraot from its taint of illegality. 

Ôl new trial must be denied. 



MowAT and others v. Brown and others. 

{Circuit Court, D. Minnesota. July, 1883.) 

Pkactice — CoKTiNUANCE — Aese:n"ce of jMatekial Witsess. 

Wlicre a défendant, Imving good reason to believe that his co-defendant, Tvho 
is a res'-ilent of Canada and lias not been served, will he présent at the trial as 
he ha-i promised, in relianee on such promise lias failed to take his testimony 
hy déposition, and the testimony of the co-dcfendant is material. a coutinuance 
of the case may be granted to ailow such testimony to be taken. 

At Law. 

Atwater é Aticater, tor plaîntifïs. 

A. R. Lewis, for défendants. 

Nelson, J., (prally.) A motion is made in this case for a contin- 
uance on account of the absence of a material witness. The material 
witness is the co-defendant, who was not served with process. The 
suit was brought against Brown & Brown, consisting of Calvin Brown 
and his brother. The plaintif! résides in Minneapolis, and the co-de- 
fendant not served résides in Canada. The suit is brought upon a bill 
of exchange, in which both parties are interested. Issue was joined 
in the state court of the county of Hennepin some time in February, 
and the case was removed to this court some time in the month of 
July. The co-defendant, who was not served, it appears, according 
to the affidavit of the party served, was in Minneapolis in the latter 
part of February, this year. He stated to the co-defendant that he 
would be on hand ready to be a witness, and to be examined as a 
witness for him in the case. Calvin Brown, who was served, sup- 
posed and he had reason to believe that his co-defendant, who was 
equally interested in the resuit of the controversy, would be présent 
in attendance as a witness, as he had so stated, and in view of that 
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fact his déposition was not taken, neither was he served with a sum- 
mons to appear at this term, wlien lie was in this state in February. 
I think, from ail the facts stated in tlie case, that there is no doubt 
about the materiality of the testimony of the co-defendant, Brown, 
wlio is now in Canada. His brother was led to believe, even as late 
as this month, — about the sixth or seventh of this month, — that he 
would be in attendance, by a correspondenee that he had with him. 
In view of thèse facts, stated in the affidavit, notwith standing objec- 
tion being made by plaintifï to the continuance of tliis case, it wilJ 
hâve to go over the term. 

The motion for continuance is granted. 



United States v. Marquette, H. & .0. R. Co. 

lOircuit Court, W. D. MicMgan, N. D. July 23, 1833.) 

1. Eailtîoads — Taxation op Undivided Profits — Act of 18GG — Act of JtrLT 

14, lb70. 

Tliu uridivided profits of a railroad corporation in 1871, carried to an account 
m tlie books of the Company, known as •' uucxpended earnings," and iiscd for 
construction, are liable to taxation uniler tlie act of congress amending the act 
of 1&66, passcd .July 14, ls70, which provides that there "shall be collècled for 
and during the year 1S71 a tax of tivo and ono-half pcr centum * * * 
on allundivided profits of such corporation which shal! hâve accrued and heea 
carncd and added to any surplus, contingent, or other fund." • 

2. Same — IxTEXT OP Act op 1870. 

The statute of 1870 was intended to rcdnce the tax on profits from five to two 
and one-half per cent., but was not intended to remove Ir'om such reduced tax 
any part of the profits. 

3. S.uiE— Failuue to Make Retijrns— Lapse op Tiiœ. 

As it was made the duty of the railroad Company, under the aots of 1S66 and 
1870, to make returns to the proper internai revenue otBcer of the amount of 
income, profits, and taxes, when no returns liave been madeby the conipany, a 
faiiureon the part of the United States to demand such tax, or to institute pro- 
ccedings to recover the same until 18S1, cannot constitute a bar to an action to 
recover such tax when il does not appear that the delà}' has prejudiced the Com- 
pany by the disappearance or loss of évidence essential to its défense. 

4. Same — Suoutexixg Tkack — Improvemeînts — Construction. 

The amount expended b\- the railroad company in this case for a pièce of new 
line for the purpose of shortening its tracks properly belongcd with expendi- 
tures for improvements, and liaving bcen paid from the earnings, the amoimt 
se expended should be deducted from the amount subject to tho tax. 

Action of Debt. 

John W. Stone, for the United States. 

W. P. Healey and J. L. Stackpole, for the défendant. 

WiTHEY, J. The question in this case is whether a railroad Com- 
pany, in 1871, was required to pay an income tax on its undivided 
profits used for constrtiction. In toat year the Marquette & Ontona- 
gon Railroad Company owned and operated a road in the upper 
peninsula of Michigan. In 1872 the road was sold and reorganized 
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with another road nnder the name of Mai-quette, Houghton & Onton. 
agon Eailroad Company. By the state laws the new is liable for 
the debts of the former company. The gross receipts of the company, 
in 1871, were $578,565.93. It paid for opération expansés, repairs, 
incidental expansés, interest, and dividend, $417,121.06. ïhere re- 
mained $7 61,444.87, were also expended during the year, together 
■with $231,658.54, for the following purposes: 

For a pièce of new Une, shorteniiig the old lins, and improv- 

ùig the grade, - - - . - - $ 58,706 57 

For llepublic branch road, - - - - 28,537 05 

" piers and vvater front, - • - i - • 128,449 46 

" iniscellaneous, - . . . • 66,042 66 

" eciuipnieut, - - - - • - 111,367 67 

$393,103 41 

The United States claims a tax of 2J per cent, upon the bal- 
ance of the earnmgs before mentioned — $161,444.87 — as undivided 
profits of the company for the year 1871. The company paid the 
tax on the divided earnings. Tiie railroad company contends that 
the undivided profits used, during the year they were earned, for con- 
struction were not subject to tax by the act of July 14, 1870, which 
controlled as to 1871 profits. The question arises from a change 
made in 1870 in the language of the provision of the act of 1866 im- 
posing an internai revenue tax on the profits of railroad and some 
other corporations. The substance of the provision in the act of 
1866 is this: 

"Any railroad company * * * that may hâve declared any dividend 
* * * as part of tlie earnings, profits, income, or gains of such company, 
and ail profits of sucli company carried to the account of any fund, or used 
for construction, sliall be subject to and pay a duty of 5 per centum on tlie 
aniount of ail such < * * dividend or profits." 14 St. at Large, p. 139, 
§ 9; re-enacting section 122, act of 1864, (13 St. at Large,) p. 284. 

The act of 1870, entitled "An act to reduce taxes, and for other 
purposes," whoUy does away with such income tax after the year 
1871, and reduces the tax for that year from 5 to 2|- per cent. The 
provision in question reads as follows : 

" Tliere shall be levied and collected for and during the year 1871 a tax of 
two and one-haif per centum on tlie amoi;nt of * * * a\\ dividends of 
earnings, incunie. or gains hereafter declared by any * * * railroad com- 
pany, * * * and on ail undicidfd profits of any such corporation wMch 
hace accrued and been earned and added tu any surplus, continyent, or other 
fund." 16 St. at Large, p. 260, § 15. 

Both acts required returns to be made to the proper internai reve- 
nue officer of the amount of income, profits, and taxes aforesaid, and 
impose a penalty for neglect to make such returns. Without the 
proper reti'rn of income the officers of the government would not 
know whether there were profits other tlian such as were divided 
ou which the tax was paid. And yet défendant claims that, by 
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not demanding the tax now sought to be recovered, the govtrnment 
must hâve construed the change in the tax provision as esempting 
undivided profite used for construction from the tax of 2^ par cent. 
That the internai revenue commissioner did not reqeiire the tax to be 
paid till 1881, is urged as évidence of a change in the views of that 
office as to defendant's liability. But there is no évidence that it was 
known to the officers of the revenue that there were undivided profits 
in 1871, or that th fact viras known to them until about the time this 
suit was brought, in August, 1881, which is a sufficient reply to the 
claim that in 1871 the government officers recognized the construction 
now contended for by défendant. This view leaves section 15 of the act 
of 1870 open to such construction as it ought to receive, considered 
in connection with the corresponding provision in the act of 1866, 
without its being said that any department of the government has 
acquiesced for 10 years in such construction of the law as contended 
for by the défendant. Both the provisions in 1806 and 1870 relate 
to and embrace profits not divided. That of 1866 is: "AU profits 
carried to the account of any fund, or used for construction." In 
1870, as recast, it reads: "AU tadivided profits added to any sur- 
plus, contingent, or other fund. 

If the words "or used for construction" had been omitted from the 
clause in the act of 1866, would the scope of the provision be ma- 
terially, or at aU, différent ? Undivided profits are carried or added 
to construction fund as a matter of book-keeping, and, in fact, when- 
ever they are used for constnaction. Do not and should not raiiroad 
companies transfer net earnings used br construction to construction 
fnnd accounts ? If, as a matter of book-keeping, such is not only the 
proper but the usual practice, then it would not seem to affect the 
meaning and scope of the provision if tne words "or used for con- 
struction" were omitted altogether from the act of 1866, for the con- 
gress of the Uuited States will be presumed to hâve employed the 
ianguage with référence to the known usage and proper practi^je in 
suofa cases. This view narrows the question to whether the undivided 
profits in question were "adrted" to "any fund." It is in proof, and 
is conceded by defendant's counsel, that thèse undivided profits of 
1871 were carried to an account called "expended earnings," and 
that they were used for construction. Then it is manifest that the 
expended earnings account represented construction account, or con- 
struction fund, and when such undivided profits were carried to such 
account they were "added to a fund." In book-keeping, and within 
the meanieg of the act of 1870, net earnings or undivided profits are 
added to a particular fund by proper transfer entries in the books of 
account. But the object of the statute is not defeated if profits used 
for construction are not carried into the proper account on the books ; 
for within the meaning of the statute, and according to common under- 
standing and expérience, tuey must be considered as added to con- 
V.17.no.l0 — 46 
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etruction fund, if they are used for coustruction. It is incofrect to 
say, in relation to this statute of 1870, that undivided profits cannot be 
added to a fund unless there remains in the particular fund a balance 
to be added to; for if undivided profits are carried in the books of ac- 
couut to surplus, contingent, or olber fund aocount overdrawn, they 
are considered added to the fund which that account represents as 
much as thougb it was not overdrawn. In short, the provision of the 
statute of 18T0 was intended to reduce tlie tax on profits from 5 to 
2^ par cent., but was not intended to removo from such reduced tax 
any part of the profits. 

The further contention is that the claim of the government is 
barred by time. Congress bas not seen fit to enact a statute limiting 
the time within ■which the United States shall bring suit, in a case 
like the présent one, and it does not appear that the défendant bas 
been prejudiced by such delay as lias occurred after allowing reason- 
able time to bring suit. In a case where commencement of suit by 
the United States is delayed many years, and the delay bas preju- 
diced a défendant by the disappearance or loss of évidence essential 
to.his défense, courts ought to apply a rule that will protect individ- 
ual rights by giving repose and security to the citizen against stale 
claims; but suchis not this case. ïhe item of §58,706.57, expended 
by the railroad company for a pièce of new line of road, for the pur- 
pose of shortening its track and reduoing the grade ot its road, prop- 
erly belongs with expenditures for improvements, and, having been 
fjaid from earnings, reduces the undivided profits to §102,738.30. The 
court finds that this last sum was subject to a lai, by the law of 
1870, as undivided profits, and that défendant is indebted to the 
plaintiff for a tax of 2^ per centum thereof, being a tax of §2,568.46, 
and also for interest from the time of the commencement of the suit, 
two years and one montb, §374.56. 

Judgment will be entered aceordingly in favor of the plaintiff, and 
against the défendant, for §2,943.02, and for costs of suit, to be 
taxed, with interest on the judgment from this date. 



Under act of June 30, 18f54, c. 173, | lli2, as amcnded by Act ot July 13, 
ISCO, c. 1S4, the euiniugs of a railroad, used to pay iuterest or dlvidends, are 
taxable, \Yhether actual profits or not; but earuings used for construction, or 
carried to tlie account of a fund, are not so taxed, unless they represent the 
profits of the company as a whole. 

The law intended an annual statement of accounts, and when, in such 
slatement?, it appeared that a part of the excessof gains over losses had been 
used for construction, or added to some fund, a tax was to be paid on what 
had been so used or appropriated. Little Miami <& C. <& X, R. Co. v. U. 8. 2 
Sup. et. E',p. 627.— [Ed. 
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In re White. 

(Circuit Court, D. California. July 24, 1883.) 

1. Court îIartial— Jukisdiction. 

A court martial lias exclusive jurisdiction to try a party duly enlisted in th& 
army for the military offense of désertion. 

2. Debektion — Statute op Limitatioss. 

Tlie limitation prescrilied for the trial and punisliment of tlie offense of dé- 
sertion by tlie 103d article of war is matter of défense, and the tribunal liaving 
jurisdiction to try the charge of désertion, is the tribunal liaving jurisdiction 
to détermine wliether the bar of the statute has attached or not. 

3. Same — Inteiîfeiîence op Civil Couiits. 

Civil courts hâve no jurisdiction to interfère with the military tribunals, 
■wliile proceeding regularly in the exercise of their juribdiction to try parties 
accused of désertion from the army. 

Petitioner, in pro. per. 

Major W. Winthrop, Judge Advocate, for Major Frank. 

Before Field and Sawyer, JJ. 

Sawyer, J. On July 13th a writ of liaheas corpus •n'as issued upon 
the pétition of Arno White, in which he allèges that he is unlawfully 
detained by Major Eoyal T. Frank, of the First régiment of artillery, 
United States army, commanding the post at Alcatraz island ; that the 
illegality consists in this • that he was arrested on June 23d last, and he 
is now held for trial before a court martial as an alleged déserter from 
the Eighth régiment of infantry, for the offense of désertion, alleged 
to hâve been committed at Benicia, California, on February 7, 1880; 
that the military statute of limitations in the 103d article of war pro- 
vides that "no person shall be liable to be tried and punished by a 
gênerai court martial for any offense which appears to bave been 
committed more than two years before the issuing of the order for 
such trial, unless by reasou of having absented himself, or of some 
other manifest impediment, he shall not hâve been amenable to jus- 
tice within that period;" that more than two years had elapsed before 
bis arrest, after the date of said alleged désertion ; and he has not 
during said period absented himself, but has remained openly in San 
Francisco, and been, during ail said period, within the jurisdiction of 
said court martial, amenable to justice. The writ having been served, 
the said Major Frank produced the body of the petitioner, and made due 
return to the writ that he is the officer in command of the post at 
Alcatraz island, employed by the military authorities as a place of 
détention and confinement of miî'tary prisoners ; that the petitioner 
was, on June 23, 1883, by order of the commander of the proper 
military department, arrested and committed to said post, and to hia 
charge as commandant, in whose custody he now is held in confine- 
ment; that he is so held by authority of the United States, and the 
order of his commander, as an alleged déserter from the Eighth régi- 
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ment of infantry of the United States arnay, to await trial by a gên- 
erai court martial, and for the performance of such military service 
as may be due by him to the United St ites. 

Upon the hearing on the pétition and return, the following facts 
wereagreed to by the parties : ïhe petitionerenlisted at Boston, Massa- 
chusetts, January 18, 1876, as a private in the Eighth régiment of 
infantry, United States army, for live years. He deserted from the 
said régiment and the military service at Benicia, California, wliere 
bis Company was then stationed, on February 7, 1880. After bis al- 
leged désertion, continuonsly till his arrest, he remained and resided 
in the state of California, and except one month, during which time 
he was at Eed Bluff, California, he resided in the City of San Fran- 
cisco, mailing no attempt to conceal himself. He was arrested in San 
Francisco on June 23, 1883, and by order of the commander of the 
department committed to, and he bas ever since been confined at, 
the post at Alcatraz island, California, commanded, by the officer to 
■whom the writ was directed, "to await trial by gênerai court martial, 
and for the performance of such military service as may still be due 
by him to the United States." No order for his trial by a court mar- 
tial bas yet been issued. 

On the state of facts set out, is the petitioner legally held for 
trial by a court martial for the military offense of désertion ? If so, 
he must be remanded and the writ discharged, vphether lie is amena- 
ble to punishment under the statute of limitations or not. It is not 
disputed that a military court martial bas gênerai jurisdiction to try 
a party for the military otïense of désertion. The jurisdiction is 
clearly conferred upon courts martial by the constitution and laws of 
the United States, and it is exclusive. Tnis covers the whole ground. 
Jurisdiction to détermine whether a party is guilty of the offense nec- 
essarily involves the jurisdiction to détermine what constitutes the 
offense under the statute — jurisdiction to construe the statute and 
adjudge what under the statute constitutes a good défense agaiiist 
tlie prosecution, and to détermine whether the facts exist or not 
which are claimed to constitute a valid défense. Jurisdiction is au- 
thority to hear, examine, and détermine. The examination aud dé- 
termination of the issues presented is the exercise of jurisdiction. In 
re Bogart, 2 Sawy. 397, where the question is fuUy discussed and 
cases cited. A military court martial, duly organized, bas jurisdic- 
tion to try a party charged with désertion. The fact of désertion be- 
ing proved, if there is any légal ground of excuse or exonération 
from punishment, that is matter of défense; and the court, having 
jurisdiction to try the charge, necessarily bas jurisdiction to déter- 
mine whether ihere is a.\\y légal défense. A désertion having taken 
place, whether the statute of limitations bas run against it and barred 
punishment is matter of défense, and must be determined by the 
same tribunal which tries the charge. This point was made, care- 
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fuUy argued by counsel, and determined by tlie court, after full con- 
sidération, in Bogart's Case, 2 Sawy. 409, the circuit and district 
judges concurring. 

In this case the petitioner allèges as a ground of the illegality of 
the imprisonment that tlie offense charged was committed more than 
two years before the arrest and order for a court martial. This is 
one of the issues tendered. It is not admitted in Ûie return, but is 
in the statement of facts. This admission is only a substitute for 
évidence on the hearing. But this is not the court to try that issue. 
The court martial is the tribunal invested with that jurisdiction. 
Should this case be tried before a court martial duly organized, and 
decided against the petitioner, this court would hâve no appeliate ju- 
risdiction, — no reviewing power, — by habeas corpus or otherwise, over 
its décision. Nor are we authorized to interfère in advance, antici- 
pating that the point may be wrongly decided, and take the case away 
from the court having jurisdiction to try it, and détermine it our- 
selves. This would be, in our judgment, a plain usurpation of a ju- 
risdiction committed to another tribunal — a jurisdiction not eonferred 
upon this court. We can only inquire whether the military authori- 
ties are proeeeding regnlarly within their jurisdiction. If they are, we 
cannot interfère, no matter what errors may be committed in the ex- 
ercise of its lawful jurisdiction. 

A case on habeas corpus in the United States district court for the 
southern district of New York lias been called to our attention, [In 
re Davison, 4 Fed. Eep. 507,) where the petitioner was discharged 
on its appearing, by the admission of the parties, that more than two 
years had elapsed after the désertion without anything to obstruct an 
arrest and trial. We do not conceive that the admission of the facts 
in the course of the proceedings can afïect the question of jurisdic- 
tion. The point is that the court martial, and not this court, lias 
the jurisdiction to détermine the facts and administer that branch of 
the îaw. The civil courts hâve nothing to do with it so long as the 
military tribunais are proeeeding regularlij witJdn their jurisdiction. 
It does not appear that the jurisdictional point was distinctly pre- 
sented or argued before the court in that case. The court seems to 
hâve assumed that it had jurisdiction without much considération. 
However this may be, the point was fully argued by counsel, and ex- 
amined and determined upon careful considération by the court in 
this circuit, so long ago as 1873, in Bogart's Case, and notwithstand- 
ing our great respect for the décisions of the district judge of the 
southern district of New York, we see no good ground for doubting 
the correctuess of our former décision. Were the question properly 
before us, we should hâve no difïïculty in reaching the same conclu- 
sion as to the effect of the statute of limitations as that attained in 
Davison's Case, in the district court for the southern district of New 
York; but that question is not properlj- before us. As that is exclu- 
sively a question for the tribunal having jurisdi..iion to try a party 
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cliargeil wifh thé offense of désertion, we are not authorized to côn- 
sider the question at ail. 

The prisoner must be remanded to the custody of the officer hav- 
ing him in charge, to be held for trial for the offense charged, in the 
due course of such proceedings, and the writ discharged; and it is so 
ordered 
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IsAM White V. Sachs and others. 

Leyy White v. Sachs and othera. 

.Circuit Court, V. California. May 15, 1882.) 

1. COKTRACT FOR FUTCEB PARTNERSHIP. 

Wliere several parties agrée to enter into partnership on a future day, but a 
part refuse to enter upon the business in pursuance of the terms agreed upon, 
and the partnership is never launched, whereby the others are injured, th» 
only reraedy is an action at law for the breach. 

2. Bamb — Parties. 

Where seven parties agrée to enter into a partnership at a future day, the 
language being, "theyhave agreed to become partners," and four out of the 
seven, afterwards, jointly refuse to enter into the partnership, and thereby 
commit a breach, by reason of which each of tlie others sustains several, but 
no joint, damages, each party so sustaining several damages may maintain an 
action against tlie parties jointly committing the breach, without joining, 
eitlier as plaintifEs or défendants, the others ^ho hâve committed no breach. 

3. Bbeacii op Contract. 

Parties jointly committing a breach of a contract may ail be joined as de- 
fendants. 

4. VOID POR Uncertaiktt. 

AVhere the contract provides that "the business of the partnership shall be 
buying, selling, and dealing in dry goods and furnishing goods, and sucli other 
mercliandise as may be convenient and profitable to ail parties concerned," the 
description of the business is not so vague and indefinite as to reuder the con- 
tract void for uncertainty. 
6. Damages. 

Where the complaint présents a case for some damages, even if only nomi- 
nal, il is not necessary, on demurrer, to détermine the rule of damages. 
6. Joint asd Several Coxtracts. 

liule in regard to parties stated, ■where contracts are not in express terms 
eitber joint or several; or -when a contract wiU be regarded as joint, and 
when as several. 

Demurrer to Complaint. The facts sufficiently appear in the opin- 
ion of the court. 

McAllister d- Bergin, for plaintiff. 

Wilson é Wilson, for défendants. 

Sawter, J. This is an action on a contract to enter into a part- 
nership, -which the défendants are alleaed to bave refused to carry 

'From Sth Sawyer. 
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out. They contend that the partnership never went into effect, and, 
consequently, that there are no partnership alïairs to settle up. It 
is also correctly contended that only an action at law will lie for the 
breach. But this is an action at law by one of the parties against 
several of the others, who are alleged to hâve refused to go on with 
the partnership. The parties to the contract are Isam White, E. L. 
Heller, S. W. Heller, Martin Sachs, Sanford Sachs, Max Goldsmith, 
and Levi White. 

This action is by Goldsmith against the two Sachs and the two 
Heliers. Neither Isam White nor Levi White is joined as plaintiiï 
or défendant. He allèges spécial several damages resulting to him 
aloiio from the breach. It is claimed by the défendants that this 
action cannot be maintained if the parties L. and I. White are not 
joined. The only terms of the contract indicating its character, 
whether joint or several, are, "they hâve agreed to become partners." 
That is the language of the contract. The contract, therefore, is 
not in express terms either joint or several. 

In the case of Capen v. Barrows, 1 Gray, 376, the court citing 
Broom on Parties, 8 and 10, thèse rules are laid down: 

"Wliere the covenant is, in its terms, several, but the interest of the cove- 
nantees is Jf *wi!, they must joiu in suing upon tlie covenant; (2) where the 
covenant is, in its terms, expresaly nnd positiveli; Joint, Xhe covenantees niust 
joln in an action ûpon the covenant, although as between theniselves their in- 
terest is several; (3) wliere the language of the covenant is capable of being 
so coiutnied, it sliall be taken to be joint or neceral aceording to the inteu- 
EST of tlie covenantees. 

The last is the category in whicli this contract falls. The terms, 
are expressly neither joint nor several ; so the parties, according to. 
that rule, may consider it as either joint or several, according to their 
interest and the nature of the cause of action. Certainly each party 
lias an interest in having each and ail of the other parties go on with 
the partnership and carry out the agreement. Each has a several 
interest in carrying out that partnership arrangement. He cannot 
sue them ail, at law, because some of them hâve committed no 
breach. There is no cause of action against them. He cannot join 
them ail as plaintifïs, because ail are not injured, or bave not ail 
sustained the same injury. 

The injury complained of is not joint. It afïects no one but the 
plaintifï. If a recovery is had for the damages alleged, the partner- 
ship assets are neither increased nor diminished. The plaintiff does 
not contribute to pay his own judgment, nor do any of the others 
share in the judgment. He could not join as party plaintifï those 
who are guilty of the breach, and liable for the damages, because the 
damages are several and his own, and not theirs. The parties sued 
cannot be both plaintifïs and défendants ; and unless he can sue 
those alone who committed the breach and are liable, there is no 
remedy whatever. There would be a wrong — an injury — without a 
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remedy. Mis several interest is înjured by the action, alone, of 
those sued, for which he allèges spécial damages. He must be en- 
titled to recover against somebody, and it must be against those who 
are guilty of the breach, or nobody. Nobody else can share in that 
recovery, or be compelled to contribute to the payment of the judg- 
ment, if he does recover damages. Although not so in express terms, 
I do not perceive why the contract might not be regarded as a con- 
tract both joint and several; a contract by each party with ail the 
others to enter into a partnership with ail the others; also, a con- 
tract between each one, with each or more of the others, that he will 
go into partnership with ail the others. That would seem to be the ef- 
fect. ïhe interests of the parties seem to reqnire it to be so regarded. 
It is a contract sui generis. None of the cases cited are exactly in 
point, but that seems to be the rule as stated in Gray, and in Broom 
on Parties, 8, 10. In the case in Gray the language is precisely 
in effect the same as in this case : "Hâve agreed to become part- 
ners," in one, and "parties agreed to form a partnership," in the 
other. The interest is held to be joint in that particular action. 
The rule of the cases appears to be this : Where the interest in the 
cause of action is several, the parties should sue separately, if the 
covenant is not "exi)ressly and positively" in terms joint. 

In 1 Saunders, p. 154, in a note to Eccleston v. Clipsham, cited by 
the défendant, it is said : 

"So, though a man covenant wlth ttco or more jointly, yet, If the interest 
and cause of action of tlie covenantees be several and not joint, the covenant 
shall be taken to be several, and each of the covenantees may bring an action 
for his particular damage, notvvithstanding the words of the covenant are 
joint." 

The case coming nearest tothis that I hâve seen is Vance v. Blair, 
18 Ohio, 532. The parties entered into an agreement with référence 
to a particular ti-ansaction, which would make them partners in that 
transaction. Two of them finally soid out to a third, before com- 
mencing opérations, and the third violated the agreement, and the 
two remaining parties sued that third party for the violation of the 
agreement. On demurrer for want of parties, the court says : 

"Another objection Is that Cary and ITj'att are not parties to the action. 
Cary and Hyalt, although parties to tlie contract, we thinli could not be par- 
ties to this suit, liefore the worlc commenced, as can be fairly inferred from 
tlie déclarât iou, they sold out, each his one-sixteenth of the right to the con- 
tract, to Blair. ïhe)' bave no cause of complaint against either party; nor 
can either party complain of them. They bave not broken the contract, nor 
has eitiier of the parties broken it with them. They cannot maintain a suit 
against Blair, because Blair adinitted to them their rights under the contract, 
aud paid them what they were willing to take for those rights. The plain- 
titïs cannot uiaiutain a suit against them, bxcause they duly claimed and re- 
ceived wbat they bad a right to under the contract — th^ same that the plain- 
tilïs were claiming in this suit." 
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And therefore the court overruled the demurrer upon that ground, 
but sustained it upon another technical ground, having no relation to 
this question. Levy and Isam White were willing to go on, and are 
not liable. Why should the plaintiff sue them ? They hâve no in- 
terest in his recovery; why should they join? The only parties to 
the breach and the damages alleged are the plaintiff and the défend- 
ants. If plaintiff cannot sue in that way, he cannot sue at ail. He 
has no right of action in equity, because the partnersbip was never 
launched. The agreement is to enter into partnership at a future 
day, which the défendants refuse to do. Certainly, the défendants 
cannot be both plaintiffs and défendants in an action at law. I 
think that point not tenable. 

The next point is that the défendants cannot be joined. It is al- 
leged that they jointly conspired together to commit the breach ; that 
they jointly conspired and jointly acted. Then they are jointly lia- 
ble. I do not see why they cannot be joined. It may be true that 
if one of them had refused to carry ont the contract alone, the other 
défendants would be entitled, on that ground, to refuse to go on with 
the others without him. But that is not set up. That is not the 
case made by the complaint. It may be a proper matter for an- 
Bwer. It is coutended that plaintiff cannot recover, hecaiise if any 
one of the parties to the contract refused to carry it out, the rest 
would be entitled to repudiate the contract until he consents, be- 
cause they only agreed to go into partnership with the others alone. 
That is not the aspect presented in this case. It is not alleged hère 
that one refuses to go on, and that the co-defendants refuse to go on 
hecause of that refusai. The allégation is that the défendants 
"jointly conspired together and jointly committed the breach com- 
plained of." That is the allégation. I think that ground is not ten- 
able. 

The further point is made that the contract is void for uncertainty. 
"The business of the partnership shall be buying, selling, and deal- 
ing in dry goods and furnishing goods, and such other wares and 
merchandise as maj be convenient and profitable to ail parties con- 
cerned." Certainly the dry goods business and furnishing goods bus- 
iness must be sufSciently well known to merchants to make it rea- 
sonably certain what the subject-matter is. Then, as to "such other 
wares and merchandise as may be convenient and profitable." I see 
no objection to it, if the parties so choose to stipulate. It is an 
agreement. First, they shall deal in dry goods and the gênerai fur- 
nishing goods business. Those terms hâve a well-known meaning 
among mercantile men. Then the further agreement is, in effect, 
that they shall deal in sucji other wares and merchandise as they 
may agrée upon to be convenient and profitable. If they choose to 
put it in that form, I do not see that they hâve not the right to do so. 
They hâve, substantially, provided a mode and means of making it 
spécifie, by leaving it for their future décision as the occasion may 
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call forwhen it arises. I thiiik the demurrer, theréfore, is not tena- 
ble on that point. i 

The next point is that either party could dissolve the contraet, con- ; 
sequently no action lies. They liave specified the term of five years: 
from the first of January following for the term of the partnership; 
and it is provided that in case any one should go ont of the tirm; 
there shall be no allowance for the good-will. After executing the ; 
contraet thèse parties allège that they made certain other arrange- , 
ments, which défendants knew, at the time of making the contraet, 
ihe plaintiff must make in order to go into that partnership ; by ; 
which arrangement plaintiff necessarily lest money. And then, after : 
having sustained thèse losses, after taking upon himself thèse ineon-. 
veniences, with the knowledge of défendants, thèse défendants re- 
fused to earry out the arrangements for the partnership, whereby the 
plaintifï sustained damages. It seems to me there is a cause of ac- 
tion stated hère. What the rule of damage may be would be an- 
otlier question. "What the amount of it, another question. They. 
hâve agreed to enter into a partnership for the purpose of carrying 
on the prescribed business, which the défendants hâve violated. Cer- 
tainly there must he some grounds for damage, at ail events, even if 
nothing more than nominal. 

The other point is that no such damages as alleged can be recov- 
ered. I hâve passed upon that point so far as the elaim is con- 
cerned xvhen I refused to strike out. I think there is a basis for 
damages of some sort alleged; certainly for nominal damages. 

Demurrer overruled, with leave to answer on the usual terms. 



Isam White against the same parties is an action brought by an- 
other one of the parties to the contraet against the same parties for 
the several individual damage sustained by him. 

Of course the same principle applies to that. 

Levy White against the same défendants is the third case of the 
same kind, and the 

Demurrer in each will be overruled on the usual terms. 



There is no doubt whatever that an action at law may be maintained by a 
party to an execiitory contraet to t'orm a future copartnetsliip, to reeover dam- 
ages for a wrongful refusai by the otlier party to exécute sueh agreement.i 
It is also well settled that the wrongful refusai by a party to a contraet of co- 
partnersliip to permit the firm to commence business, or, as it is termed in thé 
pi'iucip;»l case, " to launcli " the partnersliip business, is ground for an action 
at law by the injured partner to reeover damages of the partner whose wrong- 
ful aet bas defeatèd the purposes for which the copartnership was formed,^ 

linll T.Palmer, 50 Wis. la; S. C. 14 N. W. aVenning v.Leckie, 13 East, 7 ; Gale v.I.eckie, 

Eer>.20. 2 Staïkie, luT ; Manning v. Wadsworth, 4 Md. 59; 
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, The test seems to be that if the damages resulting froni the breacli of a cove- 
nant or stipulation in the partnei'sliip agreeinent by one partner belon g ex- 
chisive]}- to tho other partner, and can be assessed without taking an account 
of the partnership businesf, covenant or assumpsit may be maintained by the 
injured partner against the other for such damages.' 

In Hill V. Palmer,^ the complaint alleged tliat it was agreed between 
the plaintifls and the défendant that they " should enter into a copartnership 
for the piupose of outting, logging,andrunning" timberof one C. ; that, by the 
terms of the agreement, the défendant wasto make a contract with C. for said 
work, in liis own name, for the beneflt of the plalntifEs and himaelf, and that 
the work was to be done jointly, and the expenses and gains or losses to be 
shared by tbe plaintifEs and the défendant; that the phiintiffs gave the de- 
fendant valuable information concerning the work, whicli had been obtained 
by them at great expense; that the défendant entered into the contract with 
C; that in so doing he relied upon the information given by the plaintiiïs; 
that he counseled with tliem as to the varions conditions of the contract, and 
that before its final exécution lie informed them of its contents, and was by 
them authorized to execnte it; that the contract was executed by the défend- 
ant for the beneflt and in behalf of the plaintiffs as well as himself , and in pur- 
suance of the agreement between them; that the plaintifEs were ready and 
offered to perform the contract with C, and comply witli the conditions of the 
partnership agreement as agreed to be entered into; that the défendant refused 
to comply with the conditions of bis agreement with the plaintifEs " by refiis- 
ing to enter into or carry out said partnership, and by refusing to permit " the 
plaintifEs to take any part in the performance of the contract with C. ; that he 
performed such contract alone, and was paid therefor by 0. ; that the profits 
whicli would hâve been made bythe plaintiiïs and the défendant in said work 
would bave been 811,000; and that the plaintifEs had been damaged by rea- 
son thereof in tlie sum of $5,500; and on demurrer the court held that it 
stated facts constituting a cause of action at law. 
St. Paul, Minn., September 25, 1883. Robektson Howard. 

Glover v. Tuck, 24 Wend. 153; Bagley v. • Collamer T. Foster, 26 Vt. 754; Hill v. 

Smith, 10 N. Y. 4S9; Terrill v. Richards, 1 Palmer, supra; Venning v. L-eekie, 13 East, 

Nott & McC, 20; Ellison v. Chapman, 7 7; Elgie v. Webster, 5 Mees. & W. 518; Fos- 

Blackf. 224; Williams v. Henshaw, 11 Pick. ter t. Allanson, 2 Term R. 479 ; Townsend 

9; Addams v. Tutten. 39 Pa. St. 447; Vance v. Goewey, 19 Wend. 424; Bumpass v. Webb, 

T. Blair, 18 Ohio, 532; 1 Story, Eq. Jur. § 1 Stewart, (Ala.) 19; Williams v. Hensliaw, 

€65; CoUyer, Partn. § 256; 2 Lindley, Partn. supra. 
(4th Ed.) 1025, and cases clted in notes. ' Supra. 



United States v. Brittom. 

{Oommissioner's Court, 8. D. Ohio. 1883. 

M.iiLTNG Obscène Lettek — Rev. St. } 3S93. 

The mailing in a sealed envelope of a letter wliich, in whole or in part, con- 
tains matter whicH would liave a depraving, a deraoralizing, or a corrupting 
influence on the person to whose hands it might corne, is an offense within the 
meaning of section 3S93 of the Kevised Statules. 

On Motion for Discharge of Défendant. . 
Henry Hooper and Théo. Kemper, for the Government. 
- Wm.M. Ramsey and John F. FoUett, for défendant. 
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Peobxsco, Commissioner. It is complained that défendant -wrote 
and deposited for mailing to Mrs. Orner Cole a certain lewd, lasciv- 
ious, and obscène writing, which writing was also of an indécent char- 
acter, in violation of eection 3803 of tiie Eevised Statutes, as amended 
bythe act of July 12, 1876. 

Counsel for défendant stated that if the prosecution -would introduce 
the letter in question and rest its case, that défendant would move 
his discharge, and, in the event of such motion being overruled, he 
would waive examination. This plan was adopted, and now this 
matter cornes to be heard upon the motion of défendant for his dis- 
charge. The grounds of the motion are that the statute does notcon- 
template the mailing of such objectionable matter by a sealed letter,, 
and that, even if it does so contemplate, the letter iutroduced is in no- 
sensé obscène, lewd, lascivious, or of an indécent character. 

Congress, beyond doubt, having had its attention called to tha 
abuse of the mails by the transmission of vulgar literature therein, 
and the conséquent demoralization of the people at large, enacted 
this law intending thereby to puiify the mails by stopping the dis- 
sémination of immoral and debasing matter or literature; and this 
literature or matter may be written, printed, drawn, or otherwise 
made intelligible to whomsoever might possibly be susceptible to the 
evil influences thereof. Congress did not seek protection of the post- 
office employé. It did not seek to prevent the printing of such mat- 
ter. And, having in viewthe gênerai purity and decency of the mail, 
it has not singled ont a sealed letter as the only vehicle in which such 
vile trash can be sown tlirough the land, and given it carte blanohe 
privilèges, while books, pamphlets, newspapers, and other printed 
matter of like ilk, which can be as securely sealed as the letter, is 
denied admission. 

Can it be supposed that a "book," the only one of its kind, a mine 
of obscenity and a cess-pool of filth, can be tightly sealed and confi- 
dentially mailed to a susceptible person for him or her to exhaust of 
its poison and then remail it to a friend, and so on ad infinitum until 
thousands yield to its lewd influence and countless injury be done? 
Or suppose some master hand to hâve executed a skillfully lustful and 
lascivious picture, and sent it as in Ihe instance of the book I hâve 
just imagined, can it be said that the resuit of such an act was not what 
was aimed at by this law, and is it possible that this would be no 
violation of the law ? If it be so contended I thjnk it a mistaken 
view. Judge Drummond has decided, in U. S. v. Gaylord, 17 Fed. 
Eep. 438, that there need be uo publication of such matter mailed, 
and that a letter is within the statute. Because the context contains 
the Word "letter" in another connection, is no reason for an ai-gu- 
ment that the word "writing," as used in the statute, refers to some 
some other form of literature than a letter; for the word "writijig" 
means anything written or expressed wi "letters," and "letter" is de- 
fined as a "written or printed message," and what the the word "let- 
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ter," as used in the cont&xt, includes, is not now for considération. 
Suffice it to say that "written," as used, includes a "letter." 

Is the language used in the letter complained of, as read in the 
light of the statute, obscène or lewd or lascivious, or of an indécent 
oharacter? In the case of U. S. v. Bennett, J6 Blatchf. 338, the 
court — ail the judges, Blaxchford, Benedict, and Choate, concurring 
— laid down the "test of obscenity as used in the statute : It is whether 
the tendency of the matter is to déprave and corrupt the morals of 
those -whose minds are open to such influences, and into whose hands 
a publication of this kind may fall." They also hâve decided that 
the word "lewd," as used, means "having a tendency to excite 
lustful thoughts," and that "passages are indécent within the mean- 
ing of the act when they tend to obscenity; that is to say, matter 
having the form of indecency which is calculated to promote the gên- 
erai corruption of morals ;" and, further, "it is not a question whether 
it -would corrupt the morals of every person. * * * It is within 
the law if it would suggest impure and libidinous thoughts in the 
minds of the young and the inexperienced." And the court, in U. 
S. V. Pratt, 2 Amer. Law T. Eep. (N. S.) 228, went so far as to décide 
that in the case where "A. mailed a postal directed to B., having 
written upon it certain words which imputed illicit intercourse to C. 
and another, but in which no epithet in the form of substantive or 
adjective was used," there was no offense within the statute. 

If this letter, in whole or in part, contains matter which, if in the 
haads o-f a young boy or girl, or of any susceptible or inexperienced 
person, would hâve a depraving, a demoralizing, or a corrupting in- 
fluence upon him or her, then this is such a letter as is denied ad- 
mission to the mails. And, in considering the question, I cannot 
inquire as to the purpose or motive of the writer. "It is the matter 
that g-overns, not the motive." It is what he says, not why he says it. 

And now, with the judgment of the court in the Bennett Case as 
to what is "obscène" matter, and throwing aside what motive actu- 
ated the letter, and taking it alone, does the writing and mailing of 
the letter corne within the statute? If this letter should fall into the 
hands of inexperienced or susceptible boy or girl, or other persons, it 
could not but excite in him or her impure thoughts and indécent ideas. 
It is "obscène" because it is "offensive to delicacy, exposing or pre- 
senting to the mind something which delicacj-, purity, and decency 
forfeid to be exposed." It is certainly "indécent," for it is beyond 
mistake "offensive to modesty and delicacy." I do not regard the 
letter as "laseivious," for it djoes not "tend to excite lust," nor do I 
coBsider it "lewd." 

Congress has passed this law, having in mind the meaning of com- 
mon terms, and has used thèse, to-wit, "obscène," "indécent," "lewd," 
and "lasciiious," in defining what kind of matter is non-mailable, and 
it meant, by the use of thèse common and plain words, that nothing 
should circulate in the mail which would disseminate immorality in 
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any form to the pçople. Therefore, I am led to the irrésistible con- 
clusion that the mailing of tbis letter is a violation of the law. To 
w'iiat extent or in what degree it is a violation is not for me to déter- 
mine. Everj violation of this law should be heeded, and thug tbere 
will be secured to the p^ople a nure, deoeut, and undefiled mail. 
The motion is overriiled. 



United States v. Cota. 
{District. Court, W. D. Michigan, N. D. July 24, 1383.) 

Note of Décision. 
■ Information for carrying on tlie business of a retail liquor aeaier without 
tlie paynient of tlie spécial tax. 

/. W. Stone, U. S. Atly., for the United States. 

E. C. Clai'k, for del'eiidant. 

Before lion. S. L. Witiiey, District Judge. 

ïhe évidence in this case sliowed that the défendant kept a boarding-house 
and had a bar where he sold cider and an article known as " lleed's gilt-edge 
tonic," by the glass or drinlv, to ail persons vvho called for the same; that the 
tonic was sold in considérable quantifies, by the glass or dr'.nk, to persons 
who drank it as a beverage as other liquors are drank, and that persons be- 
canie intoxicated tliereby; that said tonic was generally sold at saloons and 
drinkïng-places in that vicinity, and contained a large percentage of distilled 
spirits. 

It was claimed on the part of the government that the évidence showed 
that this tonic was " coinpound liquors," within the meaning of the thiid sub- 
division of section 3244, Jtevised iStatutes, and that the manufacturer of such 
comjjounds was liable to pay a rectilier's spécial tax, and that the défendant 
was guilty under the information for selling the same ia the manner shown 
by the évidence. 

The couit charged the jury that if the article sold was a medicine and con- 
tained spirits simply to préserve its médicinal qualifies, and was sold and 
taken as a medicine in good faith, that the défendant should be acquitted. 
But if tlie jury found from the evideuce that the article was a compound con- 
taining such a quantity of spirits as to be intoxicating, and was sold by the 
défendant as a beveraKe, he knowing its intoxicating quality, and was drank 
by persons not as a medicine, but as a beverage, hecause of its intoxicating and 
stimulating qualifies, tlien, no matter by what name it was known or called, 
the défendant was guilty as charged. 

The jury returiied a verdict of guilty, and the défendant was fined S300, 
:and sentenced to imprisonment in tlie custody of the marshaifor 30 days. 



CALIFORNIA ARTIFICIAL STONE PAYING CO. V. FREEBORN. 735 

CaIvIFornia Artificial Stonë Paving Co. f. Freërorn.* 

(Circuit Court, D. California. January 26, 18S3.) 

1. AIÎTIFICIAI, StONE PaVESIENT. 

Cross-cutting the larger blocks of artilioial stone pavements into smaller 
ones with a trowel during the processof formation, in the mariner described in 
Molitor and Perine Cases, 7 Bawy. 190, [S. C. 8 Fed. Rep. 821,] is an infringe- 
ment of the Schillinger patent. 

2. JIarking Joints not Inpringement. 

Running the marker, described in Molitor and Perine Cases, along the line 
of tlie surface between the old block and tlie new one formed against it, witli- 
out anything being interposed, or any cutting being donc between the blockg 
during the process of formation, is not an infringement of Soliillinger's patent. 

In this case, after a line of blocks had been formed and become 
solidified, a new block, from 12 to 20 feet by 2 or 2J- feet wide, was 
formed between scantlings and the block or blocks before formed, 
without interposing anything whatever between the new and the old 
blocks. The material in its plastic state having been tamped down 
and then a layer of finer material put on top, the whole was finished 
and the blocks divided up into smaller ones during the process of 
formation, by use of a trowel, etc., in ail respects, except as to the 
line between the old and new blocks, as is described in the Cases of 
Molitor and Perine, 7 Sawy. 190.^ Nothing was interposed and no 
cutting was made in the joint between the old and the new blocks. 
But after the material had partially set, and the block had been fin- 
ished and divided into smaller blocks, the marker described in Moli- 
tor and Perine Cases vf as run along the line between the old and 
new blocks on the surface. This is the only différence in making the 
pavement in this case and in those of Molitor and Perine, 

Wheaton é Harpham, for plaintiff. 

C. H. Parker, for défendant. 

Sawyer, J. I hâve gone over this subject again as to the cross- 
cutting into blocks with a trowel during the process of formation. I 
adhère to the position that I took in the Cases of Perine and Molitor, 
7 Sawy. 190.^ There is in this case a mark on the surface along the 
line of division between the uewly-formed block and the one before 
formed. The forming of the block against the pavement is accord- 
ing to the spécifications in the reissue subsequently disclaimed; but 
it is claimed that running the marker along the line between the old 
and new blocks on the surface, after forming the latter, is an in- 
fringement. I am not able to take that view. I hâve gone as far in 
that direction as I think the patent will justify. I think in that par- 
ticular it is not an infringement. Counsel for complainant hâve 
made a point as to simply marking lines upon the surface of. the 
block with the marker employed.' There is one case wherein it was 

1 From Sth Sawver. 25. C. 8 Fed. Rep. S21. «Id. ■ 
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held that marking the surface with a fish-line is an infringement. It 
is insisted by complainant that marking oS the blocks on the surface 
at the time of laying the pavement with a marker about one-sixteenth 
of an inch in depth is an infringement. I am unable to perceive that 
the mère running along the surface of that blunt and rounded marker 
one-sixteenth of an inch in depth, there being no cutting elsewhere, 
is making a joint. I fail to see that that is an infringement. 

The complainant is entitled to a decree against the défendant for 
the infringement by dividing the larger block into smaller ones by 
cross-cutting in the manner adopted and described in the Cases of 
Ferme and Molitor, supra, and a decree will be entered accordingly. 
But I am unable to see that running the marker along the line be- 
tween the old and newly-formed blocks, on the surface only, is an 
infringement. 



Maiee V. Brown. 
(Circuit Court, E. D. Mic\igan. September 18, 1883.) 

1. Patents for Invektios — Infringement. 

PiaintifE was tlie ownerof a patented improvement inlrunks, whicli consisted 
in covering the frame o£ the trunk with narrow strips of wood, laid in close 
proximity to each other, ail around its top and sides. Défendant infringed hy 
manufacturing and seliing truiiks containing tlie patented covering. Held, 
that plaintiff could not recover the net profits madj by défendant in the man- 
ufacture and sale of the entire trunk, but was limited to such as wtre properiy 
attributable to his improvement. 

3. Same — SIeasuue of Damages. 

A proper method of estimating damages would bc to take the profits mado 
by the défendant upon one of thèse tranks, and deduct from tliem the profits 
upon an ordinary trunk of similar size and gênerai description. TUe diUerence 
might be properiy credited to plaintitîs invention. 

In Equity. On exceptions to master's report. 

This was a bill to recover damages for the infringement of plain- 
tiff's patent. No. 72,988, for an improvement in trunks. The inven- 
tion consisted "in covering the frame of the trunk with narrow strips 
of wood, laid in close proximity to each other ail around its top and 
sides." Plaintiff obtained an interlocutory decree, with référence to 
a master to compute the damages. In his report the master allowed 
the plaintiff the entire net profits made by the défendant in the manu- 
facture and sale of Zlh dozen of trunks covered bj' the patent, amount- 
ing to $1,412.72. Exceptions were filed, principally upon the ground 
that plaintiff failed to separate the profits attributable to his patent 
from those arising from other parts of the trunk. 

Geo. H. Lothrop, for plaintiff. 

C. J. Hunt, for défendant. 

Brown, J. There is no doubt whatever of the gênerai proposition 
that the patentée of an improvement is limited in his recovery to 



ÎIAIER V. BEOWN. 



737 



such profits as maybe properly apportioned to the use of his improve. 
ment. He can only recover proiits upoa the entire article when such 
article is whoUy his own invention, or when its entire value is prop. 
erly and legally attributable to the patented feature. Seymour v. Me- 
Cormick, IG How. 480; Mownj v. Whitney, 14 Wall. 620; Littlefield 
V. Perry, 21 Wall. 205; Elizaheth y. Pavement Co. 97 D. S. 126; Gar- 
reison v. Clnrk, 15 Blatchf. 70 ; Zane y. Peck, 13 Fed. Eep. 475 ; Fitch 
y.Bragg, 16 Fed. Eep. 243. 

The ditficulty is in the application of this principle. T^l'us, if one 
discovers a new composition of matter, such as gun-cotton, nitro- 
glycérine, or vulcanized rubber, or invents some new machine, such 
as the téléphone, or some nevr article of manufacture, such as barbed 
wire, or a new pavement, he would obviously be entitled to damages 
arising from the manufacture and sale of the entire article. Upon 
the other hand, if his invention were limited to some particular part 
of a large machine, such as the cut-ofï of an engine, the axle of a 
wagon, or the seat upon a mowing-machine, it is equally clear that 
his recovery must be limited to such profits as arise from the man- 
ufacture and sale of the patented feature. His damages, too, must be 
proved, and not left to conjecture; and the fact that it is impossible 
to separate the profits arising from the improvement from tliose in- 
cident to the manufacture of the whole machine, is an insufficient 
reason for awarding the plaintiiï more than he is justly entitled to 
receive. Philp v. Nock, 17 Wall. 460; Calkins v. Bertrand, 8 Fed. 
Eep. 755; Gould Mamifg Co. v. Cowing, 12 Blatchf. 243. In case 
he is unable to prove how much of the entire profit upon the machine 
is due to his patent, he can recover only nominal damages. Bluke 
V. Robertson, 94 U. S. 728. 

In the case under considération the master took the view that 
the plaintiff was the inventer of a rustic trunk in its entirety; 
an article complète in itself, difîering from anything else in use 
before, and depending for its value upon the patented feature. He 
accordingly allowed the plaintiff the entire net profita made by 
the défendant in the manufacture and sale of the infringing trunks, 
Herein, we think, the master was in error. The invention is described 
as a rustic trunk, but in fact it consisted of nothing more than at- 
taching to an ordinary frame strips of wood laid in close prosimity 
to each other, at right angles to the grain of the trunk, thereby in- 
creasing its strength, durability, and beauty, and diminishing to some 
extent the cost of its manufacture. Thèse slats (for they were ail 
that was claimed as new) composed but a small part of the entire 
trunk, and took the place only of an ordinary leather covering. There 
was still the frame, the lock, hinges, catches, lining, trays, boxes, and 
interior décorations unaffected by the patent. We are bound to in- 
fer there was a profit iipMi the manufacture and sale of thèse as well 
as the plaintiff's attachment, A proper method of estimating dam- 
v.l7,no.l0— 47 
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âges in sncti cnses would be to take the profits made by the detena- 
ant upon one of thèse truiiks, and deduct from tbem the profits upon 
an ôrdinary trunk of similar size and gênerai description. The dif- 
férence might be properly attributed to the plaintiff's invention. Lo- 
comotive Safety Truck Co. v. Pennsylvania li. Co. 2 Fed. Eep. 677. 

If the profits upon plaintiff's trunks were no larger than upon an 
ôrdinary trunk, it would indicate that be had suffered no damages 
legally capable of estimation. It is true that défendant may hâve 
Bold trunks which the plaintif! would hâve sold if défendant had not 
infringed, but the damages thereby occasioned cannot be inferred 
without proof. Buerk v. Imhaeuser, 2 Ban. & A. 452. 

Defendant's sales may bave been the resuit of superior energy, 
diligence, and business capacity, or of the accidents of trade; and 
we think the burden is upon the plaintilî to show that such sales were 
attributable to the increased value given to the trunk by bis patent. 

As the case now stands there must be a dccree for nominal dam- 
ages oniy, and for a perpétuai injunction. 



The Ji;ri:jiiah Godfrëy. 
(District Court, N. D. iVeii; York. 1SS3.) 

1. CoLLisioî^" — jMoTUAi. Fatilt — DIVISION op Damages. 

As the évidence in tliig case sliows tliat the collision was occnsioncd by the 
fault of both vessel-s, — the schooner in negligenlly entering ihe piers of the'har- 
bor, and the barge in occnpying an impruper position, in view of the time and 
the condition of the éléments, and In maintaining such position, even if origi- 
ginally a proper one, after it became évident tlial disastt-r could only be averted 
by a change, — tlie aggregate of tlie damages to the vessels caused ijy the collis- 
ion should be divided between the two vessels. 

8. Same — Movixo AXD Stationary Vessels — Phesu-iiption. 

AVliere a moving vessel collides with a stationary one, it is presuined that 
the former is in fault. 

In Admiralty. 

H. D. Goulder, for libelants. 

F. H. Canfield and Spencer Clinton, for respondent. 

CoxE, J. The entrance to the harbor at Cleveland, Ohio, is 
tbrough two nearly parallel piers, extending into the lake a distance 
of about 1,650 feet. They are 200 feet apart, except that they tiare 
in order to make a wider entrance, the distance between them at the 
extrême end being 250 feet. On the eveniug of October 4, 18S1, the 
Jeremiab Godfrey lay moored at the east pier, 300 or 400 feet from 
the end. The channel at this point is about 230 feet wide. The 
Godfrey is a large three-masted barge, 198 feet long and 33 feet 
beam. She dépends upon other vessels to tow her, having no means 
of propulsion of her own. She took her pcsition at the point de- 
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€3ribed during tue afternoon of the preceding day, and remained 
ihere continuously, awaiting lier steamer. At about 7 : 30 o'clock on 
.tbe evening of the 4tli, the schooner Moonlight appeared in the 
offing and signaled for a tug. She was loaded with iron ore and 
drew 14 feet of water. Her length of keel is 205 feet, her beam 33 
feet 6 inches. The tug Dreadnaught started to bring her in, but 
failed to do so, owing to the bursting of a water gauge, which the en- 
gineer misinterpreted, snpposing that a much more serions accident 
had occurred. The schooner was then in close proximity to the 
piers, had only her head-sails set, and was in imminent danger of 
going ashore. Rhe attempted to enter alone, but in doing so took 
wbat, in nautical parlance, is termed a "lee wlpe," and struck heavily 
against the west pier. The eiïect was to head her towards the east 
2)ier, with which she collided a few moments afterwards. She tore 
down, with her bowsprit or jib-boom, 80 feet of the elevated walk 
on the pier, and then sagged up the river until she fouled with 
the Godfrey. Her bow was held at the east pier by the fore-rig- 
ging of the barge, while her stern was chaffing and pounding on the 
west pier. She remained in this position sorae time, — from 20 to 40 
minutes, — and was finally released by the Godfrey 's lines being 
slacked, which enabled her to swing clear. The collision occurred 
about 8 o'clock. It was dark. The wind had been blowing fresh 
ail that afternoon from tlie N. or N. E. across the starboard bow of 
the Godfrey, quartering with the river. The velocity of the wind is 
variously estimated; it was probably about 13 miles an hour. 
Towards evening it increased, and at 7 o'clock had reached its maxi- 
mum of about 28 miles. Storm signais were raised at 8:30 p. si. 

The Hbelants argue that the Godfrey was négligent in two particu- 
lars: First, in lying at an improper place; second, in maintaining 
her position when, by abandoning it, she could hâve released the 
Moonlight. The respondent disputes thèse propositions, and insists 
that the Moonlight v.-as négligent in entering the harbor in the man- 
ner described. 

At the outset the Mocalight is met with the presumption that 
where a moving vessel collides with a stationary oue the former is at 
fault. . Has she overcome this presumption? I think not. It is 
true that the action of the tug placed her in a distressing and haz- 
ardous situation. She was then about a quarter of a mile from the 
piers. Four courses were open to her: First, to wear about; sec- 
ond, to anchor; third, to go ashore; fourth, to enter the piers. Dif- 
ficulties and dangers attended each ; there was but a moment for dé- 
cision ; the esigency was great. It is by no means certain that she 
did not adopt the wisest course — the one attended by the least dan- 
ger. But who was to blâme for the unfortunate position in which 
the Moonlight found herself ? Surely not the Godfrey. The Moon- 
light had practically rendered herselt helpless before the tug had at- 
tempted to obtain control over her, and this, too, when she was so close 
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to Ihe piers that any maneuver which she might endeavor to exécute 
unaided was fraught with danger. Would the court be justified in 
saying that a vessel, having voluntarily placed herself in this peril- 
ous situation, is free £rom fault when she enters a narrow harbor at 
night, in a high wind, with head-sails only, striking first one pier and 
then the other, and so prooeeding up the river, broadside on, until 
there is a collision with a stationary vessel? Obviorsly not. ' 

It is insisted that it was not the fault of the Moonlight that she 
lost the tug. Granted. It was her fault, however, that, having loat 
the tug, she was in a position where disaster awaited upon any 
course she might pursue. It is also argued that the "lee wipe" was 
an unavoidable occurrence; but the évidence, I think, sufficiently es- 
tablishes the fact that this was one of the dangers to be anticipated 
and avoided. It is not unusual for vessels to sheer in shoal water, 
and esi^ecially where bars are formed at theentrance to harbors. 

Did the Moonlight enter the piers in the usual and proper manner, 
having taken ail the précautions which good seamanship required ? 
I am constrained to answer the question in the négative. ■ -■ 

ïurning now to the Godfrey, was she moored in an improper 
place ? Eespondent invokes in his défense an alleged custom for ves- 
sels to lie at this point. It is thought, however, that the évidence 
does not go as far in this direction as the respondent insista. It is 
undoubtedly true that it is usual for vessels in fair weather to drop 
down to the end of the piers, there to remain a reasonable time for 
the expected steamer. But it does not, therefore, foUow that a vessel 
may with propriety lie there at night, with a heavy sea rolling and a 
high wind blowing from the nortli. Indeed, the évidence establishes 
the contrary. A vessel entering at such a time has a right to as- 
sume that the whole entrance, at best a narrow one, is free from 
obstructions. The last extension put upon the piers widened the en- 
trance by 50 feet. It was evidently the opinion of the government 
engineers that the former entrance was too narrow, and the présent 
one none too wide, for the purposes of navigation. If a beat 33 feet 
beam can lie with impunity at the east pier, where the channel is 
but 230 feet wide, another has the same right to lie directly opposite 
at the west pier, tbns leaving a water- way of but 164 feet for incom- 
ing and outgoing vessels. Should two beats of equal dimensions with 
the stationary ones meet at this point, there would be but 98 feet 
of open water between the piers, and obviously insufficient room in 
which to maneuver. 

At night the difficulty of distinguishing the lights on stationary, 
from those on moving vessels and on shore, would greatly add to the 
perplexities of a mariner attempting to make the harbor. In deter- 
mining whether it was safe to enter or not, the fact that the channel 
was unobstructed would most surely be a very important factor in 
enabling him to reach an affirmative conclusion. 

It never was inteuded that thèse channels should be blocked by 
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moored or anchored vessels. Accordingly, it has frequently been held 
Ihat it was négligence to anchor in the track of vessels, at night, without 
taking extraordinary précautions against danger. It must be said, 
upon ail the évidence of the case, taking into considération the state 
of the wind and waves, the time, the warnings, and ail the circum- 
stances, that the Godfrey was at fault in lying where she did. But 
the évidence would seem a'so to warrant the conclusion that after the 
collision, the barge, with stubborn persistency, continued to hold her 
place even afier she could hâve slacked her lines and permitted the 
schooner to escape without endangering her own safety. ïhe resuit 
proved that she could hâve done this, and she might hâve done it 
many minutes before she did. It was her duty, after she became en- 
tangled, to render ail the assistance in her power without hazard to 
herself. And yet the vessels wer3 together for half an hour, or 
thereabouts, and during this time every appeal was made, and every 
argument used, to induce her to slack her lines, but in vain. Even 
after the Moonlight had her line out on the west pier, the Godfrey 
held on till parties on the pier commenced throwing her lines off. 

It is argued that had the lines been thrown off before the schooner 
was made fast, the latter would hâve crowded the barge up the river 
and onto the west pier. It is by no means certain that this would 
hâve been so. If she had eut loose before the foremast fell and while 
the Moonlight's sails were still set, the tendency would be — the wind 
blowing across the piers — to force the schooner's bow directly away 
from the Godfrey the moment she was released. If done after the 
sails were down, the Godfrey, being the lighter boat, would surely drift 
faster. But the Godfrey was not required to eut loose ; she could hâve 
slacked her lines and drifted up the river for some distance without 
any serions danger of being forced from her moorings. She might also 
hâve secured the services of the tugwhich was présent and thus hâve 
escaped ail the dangers which it is now argued she would hâve en- 
countered. The duty which the law imposed upon her was not per- 
formed by lying seeurely at her moorings while a distressed vessel was 
likely to sink under her very bows for want of a few feet in which to 
swing clear. 

The resuit of my examination is that the accident was occasioned 
by the fault of both vessels, — the one, in negligently entering the piers ; 
the other, in occupying an improper position, in view of the time and 
the condition of the éléments, and in maintaining it, even if origi- 
nally a proper one, after it became évident that disaster could only 
be averted by a change. In the case of The North Star, 106 U. S. 
17, [S. G. 1 Sup. et. Eep. 41,] the district court found one of the 
vessels alone in fault, it being a collision case. The circuit court 
adjudged both vessels guiity of négligence, and rendered a decree in 
favor of the one which suiïered most, for so much of the damage as 
exceeded one-half of the aggregate damage sustained by both vessels. 
This decree was affirmed by the suprême court. 
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To quote from tlie learned and exhaustive opinion of Mr, Justice 
Bradley : 

" If we go brick to the test of tlie law, in the rules of Oleron, foUowed in 
the laws of Wisbuy and other laws, we find it expressed in substantially the 
same manner. The case is supposed of a ship coming into port negligently 
managed and strilting a vessel at anchor in an iniproper position, so tliat both 
vessels are in fault and both are damaged. The rule says: The damage 
ought to be appraised and divided half and half between tlie ,t\vo slrips." 

Hère, then, the précise case developed by this évidence is stated 
hypothetically as furnishing the very best example for the opération 
of the rule just stated. Tliat this rule is wise and équitable, and far 
in advance of the harsh prineiple of the common law which permits 
the slightest contributory négligence to defeat the action, can hardly 
be doubted. 

There should be a decree providing for a référence to ascertain 
what the damages were which each vessel sustained after the Moon- 
liglit fouled the Godfrey, and dividing the aggregate amount so found 
between them. 



The àncon v. Tiioiipson and others.' 

(Circuit Court, D. California. October 16, 1SS2.) 

1. Collision. 

Where a steamer and scliooner came into collision, tlie sclionncr having heon 
seen approacliing a mile and a half distant, the steamer was held to be in fiiult 
a'.id liable. 

2. FoG ou Haze and Smoke. 

The night being foggy or liazy, or both, it was the duty of the steamer to 
raoderate lier spced and blow lier whistle. 

3. Inexcusable Négligence. 

It the scliooner was seen from the steamer at a distance of a miio and a half, 
the négligence on the steamer iu not keeping out of the way was inexcusable. 

4. FoG. 

In the condition of the atmosphère in this case there was no fauit iu the 
scliooner in not discovering the steamer at an earlier period of time. 

5. No Fault in Sciiooneu. 

Under the circumstanccs in tliis case, it was not a fault in the scliooner to 
put lierhuhn hard a-port at the time she did, nor was she iu tault iu otlier re- 
spects. 

FINDINGS OF FACTS. 

1. On the morning of September 15, 1878, tlie side-wheel steam- 
ship Ancon, on a voyage from Portland, Oregon, to San Francisco, 
California, came' in collision with the schoouer Phil. Sheridan, 
■whereby the latter was wlioUj' lost. The collision occurred between 
20 minutes and 15 mimutes before 5 o'clock in the morning of that 
day. 

iFrom Sth Sawver. 
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2. l'he collision occurred in the Pacific océan, at a point tlierein 
to tbe northward and westward of the entrance to the Umpqua river, 
from six to seven miles distant from the shore at the mouth of said 
i'iver. 

3. The speed of the steam-ship at the time of the collision was, 
and for some hours before had been, by steam, about eight miles per 
hour; and, in addition, it had the advantage of a current in its favor 
of one mile or one and a half miles per hour. From 4 o'clock a. m. 
till the lookout of the steamer saw the scliooner, and first ordered a 
change of the helm sliortly before the collision, the course of the 
steam-ship had been due south. 

4. On the fourteenth day of September, A. D. 1878, and up to G 
o'clock in the afternoon ot that day, the schooner had been, and was, 
lying at anchor a short distance from land, the Umpqua river hsa^- 
ing north-east, about two miles distant. She was at that time bouud 
from San Francisco to said river. 

5. At 6 o'clock in the afternoon of the fourteenth day of Septem- 
ber, A. D. 1878, the schooner got under way, and -n'ith the wind N. 
N. W., stood off shore, close-hauled, on the starboard tack, and con- 
tinued on this course tiU 12 o'clock midnight. 

6. At 12 o'clock midnight the schooner clianged her course, went 
about on the port tack and close-hauled, with the wind still N. N. 
W., occasionally varying from a point to a point and a half, stood in 
towards the land on a course N. E. by N. 

7. At 12 o'clock midnigat, and up to the time of the collision, the 
speed of the schooner was and had been from two to three miles per 
hour — not exceeding three miles. 

8. The schooner from 12 o'clock midn.ight, and up to the time of 
the collision, had ail the lights required by law properly set and 
briglitly burning. 

[). The schooner, from 12 o'clock midnight, and up to the time of 
the collision, had a lookout, properly stationed and attentive to bis 
duties as such. 

10. From 4 o'clock a. m. till the collision, the wind, with slight va- 
riations from time to time, was W. N. W., and the schooner, up to a 
point of time immediately before the collision, where the change in 
the helm hereinafter stated oceurrcd, was sailing by the wind on a 
course N. E. i N. 

11. From and after 10 minâtes past 4 o'clock a. m. of September 
15, 1878, up to the time of the collision, a fog prevailed in the track 
of the schooner of such density as to obstrnct the view and largely 
tend to prevent the steam-ship and its ligiits from being seen from 
the schooner, and a fog-horn wassounded on the schooner at regular 
intervais of not more than five minutes. 

12. At about 20 miiuites before 5 a. m. the man at the wheel on 
the schooner heard the so^md of the paddle-wheels of the approach- 
ing steam-ship, and thought it was the sound of the surf breaking ou 
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tlie sliore. His orders had been to kecp a good lookoùt for the 
shore. He thereupon gave his wheel one turn to port, and fixed it 
in that position by means of a diamond screw, the object being to 
enable him to go olï quickly in case he should prove to be near shore, 
and then ran forward to where the man on the lookout stood to as- 
certain whether his supposition was correct. The sound at about the 
same time attracted the attention of the lookout, who also thoughtit 
was the breaking of the suïi, and both were looking to see it brfiak- 
ers were near, -«'hen immediately the loom of the approachiiig 
steamer appeared close upon them, on the port bow, not more th^aai 
tbree ships' lengths distant, coming head on. Thîs was the first 
known of the approaching steamer on board the scbooner. Tlie loom 
of the steamer first appeared, and afterwards the ligtit at the mast- 
head was seen. The man on the lookout immediatelj commenced 
hallooing to attract the attention of those on the steamer, and he 
heard theorderon the steamer toput the helm hard a-starboard; the 
helrnsman at the same time seized the fog-horn, gave a blast upon 
it, and then hastened back towards the wheel, where he saw the cap- 
tain already at the wheel. The captain, being in his cabin and hear- 
mg the hallooing and the fog-born, rushed on deck, and, seeing the 
steamer close on him, seized the helm and put it hard a-port ; and 
very soon thereafter the steamer struck the schooner on the port side 
just before the riggmg. 

13. It was the captain's watch on the schooner from 4 o'clock a. 
M., and he was called at that hour. Upcn looking out, and finding 
the sea not rôugh, he lighted his pipe and sat half dressed smoking 
in his cabin, near the steps, close by tJie wheel, till he heard the 
noise upon deck made by the lookout and helmsman, when he rushed 
out and put t're helm hard a-port, as stated in finding 12. 

14. There was no ofiicer on the deck of the schooner during the 
half hour preceding the collision other than the man at the wheel, 
who was compétent for the position, the cook, and the man on the 
lookout; but the latter was a compétent lookout, and was at his 
proper post during ail that time. 

15. There was a torch on the deck of the schooner, but it was not 
lighted or shown in the manner required by the act of congress; and 
there was no time to light or show the torch afier the discovery on 
board the schooner of the approaching steamer and before the collis- 
ion. Had a lighted torch been exhibited after a discovery of the 
steamer it could not hâve prevented, or contributed to prevent, the 
collision. The schooner and its lights had been seen by, and its 
position was known to, the officer in charge of the steamer, as is 
showr by claimant's testimony, several minutes before the steamer 
had been discovered by those on and in charge of the schooner. 

16. The gênerai facts, as stated in findings 12, 13, 14, and 15, 
are clearly and satisfactorily shown by the testimony of the libel- 
ants, to which there is no contradictory évidence, except as to the 
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prevalence of fog and certain înferentîal évidence upon the ques- 
tion as to whether the schooner changed her course at an earlier 
point of time than that indicated in thèse findings, and upon the 
question of the fogginess of the weather. I think the greater weight 
of évidence goes to establish the existence of considérable fog. The 
testimony for the claimant is that the sky was overcast and the at- 
mosphère thick, smoky from fires in the mountains, and hazy with- 
out fog, and that a vessel could be seen two or three miles. I think 
from ail the évidence that there was considérable fog along the path 
of the schooner just prier to and at the collision, The steamer 
itself enoountered fog and blew its whistle for some minutes soon 
af ter. It was either smoky and hazy, or foggy, or both ; probably in 
pome degree both. I am also satisfied that the finding states the 
facts as to the maneuveriug of the helm of the schooner prior to and 
down to the collision. 

17. The steam-ship, from 4 o'clock a. m., had ail her proper lights 
set, lit, and burning, and at and préviens to the collision, also, had 
her second officer, Douglas, a man of long expérience at sea, on 
deck, and a compétent man at the wheel. 

18. The testimony of Douglas, the second officer of the ship, and 
the cfficer of the deck, at the time of the collision, given on behalf of 
the claimant, is to the foUowing effect: At about half-past 4 o'clock 
A. M., a short time before the collision, the spécial lookout of the 
steamer left the deck, with the permission of Douglas, the officer of 
the deck, to get a cup of coffee, and thereupon the officer of the deck 
acted as lookout for the steamer, and in so doing stood on the hurri- 
cane or upper deck of the steamer and in the most forward part of 
said deck, and in a position where bis view was unobstructed, and 
■while said officer of the deck was thus on the lookout he saw the 
schooner in question some eight minutes before the collision, and at 
the distance of a mile and a half the schooner being first seen; but 
very soon after showing her green light only, something more than 
a point off the starboard bow of the steamer. As soon as the 
schooner was seen by the officer of the deck on the steamer, he or- 
dered the man at the wheel of the steamer to starboard his helm, 
which order was instantly obeyed by the man at the wheel, and 
thereb}' the course of the steamer was changed two points more to 
ttie port side, or shoreward. When the green light came into view 
the schooner was about a mile distant. Very soon after the green 
light appeared both lights came into view, "so instantaneous" that it 
"confused" the officer, the seliooner being then about three-quarters 
of a mile distant. The two lights were in sight but an instant, not 
more than half a minute, when the green light disappeared. 

Immediately after seeing the two lights Douglas walked aft to a 
point about 11) feet behind the pilot-house, notified the quartenuas- 
ter at the wheel that he must look out, as he had lost the lights, 
tiien walked foiward and looked at the compass; then looked out for 
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the schooner again, and saw her .coming very near, and seeing the 
red light only, ordered the helmsman to stop the ship, to blow the 
whlstle in order to alarm the passengers, and to put his helm hard 
a-starhoard, ail of which was immediately donc. When he thus saw 
the red light'the schooner was off the steamer's starboard bow and 
about 250 yards distant, and he at once gave the order to stop her. 
The schooner was under the observation of Douglas Vv'ith lights and 
no lights about eight minutes; and. during this period after he saw 
the green light there was a period of about three minutes, probably 
less, during which she was not under his observation at ail. It was 
the period when he went aft to give orders to the man at the wheel. 
The schooner, as stated by Douglas, when her green light was fîrst 
discovered, was running on a line parallel with . the course of the 
Steamer, ,one point to the starboard ,of the steamer, and had the 
courses of the two vessels thus continued they would hâve passed 
with "a space of about a quarter of a mile between them, while the 
change of the steamer's course two points f urther to port by star- 
boarding her helm would hâve carried them ail of a mile apart when 
they passed. • ■ • ' 

■•'■iAnother witness who was below at the starboard port says he heard 
the order to starboard the helm given -by the officer' on deck, antl 
looking out of the port saw a green light. .; He went on deck and 
there saw a red light. . He judges it was four'.or five minutes affer 
hé thus saw the greèn light before the collision. The man at the 
wheel of the steamer, hotwithstanding the order given him, did not 
see the schooner, or either of her lights, till she came close along- 
side, after the order to stop v.'as given. This is the substance of the 
testimony given on the part of the claimant. 

19. If I am wrong in the twelfth, thirteenth, fourteenth and fif- 
teenth findings, then, the facts as testified to and stated in the eight- 
centh finding, présent the case on those points in the strongest light 
for the claimant and appellant. ' 

20. The steamer being heavily loaded and running at a speed of 
eight miles per hour could not be stopped and backed within a less 
distance than one-half a mile. 

21. No order was given to stop and reverse the engine of said 
steamer, nor was the same stopped and reversed, nor was the speed 
of the steamer slackened at any time till about one minute or less be- 
fore the collision, and when it was too late in that mode to avoid said 
collision. 

22. From 4 o'clock on the morning of said fifteenth day of Sep- 
tember the steam-whistle of the steamer was not sounded until 
after the lights of the schooner were discovered, nearly ahead of the 
steamer, at the time when the signal to stop was given, and not 
more than one minute before the collision — probably not so long — 
and when too late to avoid the same. 

23. From half-past 4 a. m. till the collision there was no lookout 



THE ÀNCON V. THOMPSON. 7é7 

on the steamer other than the second officer, Douglas, wlio actedas 
lookout in the absence of the spécial lookout, wbile getting his cof- 
fee, as in thèse findings before stated. ; 

24. In the condition of the atmosphère and the state of the fog, 
there was no fault on the part of those on the schooner in not discov- 
ering the steamer at an earlier point of time than that at which it 
was discovered. i 

25. When the approach of the steamer was first discovered from 
the schooner it was toc late for those in charge of the latter to avoid 
the collision. 

26. Immediately after the approach of the steamer was discovered 
from the schooner the helm of the latter was put hard a-port, but 
owing to lier low rate of speed this could bave afïected her course but 
little prior to the collision, and this was the first maneuver on the . 
schooner after a discovery of the steamer. This, under the circum- . 
stances, was not an improper maneuver. At about the same time 
the helm of the steamer was put hard a-starboard. Had it been 
put hard a-port the probability is that the vessels would hâve gone 
clear. 

27. At the time when the approach of the steamer was discovered 
from the schooner the course of the steamer was either S. two 
points E., or due S., and that of the schooner N. E. ^ N. 

28. At the time the helm of the steamer was ordered hard a-star- 
board the steam-whistle sounded, and the engineer was signaled to 
stop and back the steamer, — ail of which orders were promptly exe- 
cuted. It was too late to avert a collision by those movemonts, but 
it is probable that had the hehn been put hard a-port instead of 
hard a-starboard the collision might hâve been avoided. 

29. The fair value of the schooner was $11,000. 

30. The value of the money and other property lost by John Bott, 
the captain of said schooner, for which he is entitled to recover, is 
$440. 

CONCLUSIONS OF LAW. 

1. The steamer was in fault under the circumstances shown by 
the claimant's own testimony, taken in the most favorable light for 
claimant, in not blowing its whistle to attract the attention of the 
schooner and warn it of the steamer's approach. 

2. Those in charge of the steamer at the time were also in fault, 
even upon their own showing, in not stopping the steamer or check- 
ing its speed in time to avert the collision; and especially so since 
the schooner was in plain view for a distance of a mile and a half, 
and for a period of from at least five to eight minutes, and since the 
ofScer in charge was still confused and uncertain as to the move- 
ments of the schooner in ample time to hâve stopped the steamer, or 
dimirished its speed, until the maneuvers of the schooner could be 
deiinitely ascertaiued. 
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3. That the scliooner was not in fault. 

4. That the collision arose in conséquence of the fault in the nav- 
igation of the steamer. 

Let a decree be entered in favor of the libelants for $11,000, the 
value of the schooner, and interest at 6 per cent, per annum from 
September 1.5, 1878; and in favor of the libelant Bott for the sum 
of $440, and interest thereon from the same time and at the same 
rate, and for costs. 

Milton Andros, for libelant and appellee. 

Hall McAllister, for chiimant and appellant. 

Sawyer, J. In this case I hâve examined with great care the vo- 
luminous testimony, and considered it in ail ils bearings. 

After examining the record I lind that I am compelled to concur 
■with the district judge, and that the decree of the district court must 
be aCSrmed. For opinion of district judge, see 6 Sawy. 118. 

The facts as I bave written them out in the findings are as fol- 
lows : [The findings are set out in the statement.] 

I shall not attempt to go over and discuss the large mass of testi- 
mony in the case at any length. I shall only state some of the sa- 
lient points. One point is as to the maneuvers of the schooner. I 
see no reason to doubt, from the testimony of those on board the 
schooner, as to its movements. The testimony seems to be fair and 
unprejudiced. There is no direct testimony to the contrary. So far 
as the testimony is given at ail it is concurrod in by ail those on the 
schooner — three or more witnesses — as to what took place at and im- 
mediately before the collision. The position of the schooner on the 
night previous, the objeot of runniiig oiï and then running in for the 
purpose of maldng the river, would not call for any other changes in 
the movements of the schooner than those shown by the testimony 
of those on board to hâve taken place. 

They were running, according tothe testimony, upon a course that 
we should naturally expect them to be running, without any cause 
for changing the course, unless they had seen the steamer and 
changed the course for that reason. The testimony of the three wit- 
nesses on the schooner was that they did not see the steamer until 
the time mentioned in the findings, — that is, until she had got within 
about three ships' lengths of the steamer, — although they were on 
the lookout, and there was a good lookout. The helmsman himself, 
as well as the regular lookout, was also on the lookout, because be 
had instructions to keep a sharp lookout for the shore, and they were 
on the lookout for the shore. I think tiiere is no doubt about the 
rate of speed at which the schooner was going, which did not esceed 
three knots, and was probably considerably less. 

That being so, they were running directly on their proper course 
Until the helmsman first heard the sound of the paddle-wheels of 
the steamer, which he supposed was the surf breaking upon the 
shore. He then immediately gave bis wheel oue turn to port, fixed 
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it in that position with a diamond sorew, — trhe abject being to be 
able to go about quickly should it prove to be necessary, — and ran 
forward in baste to see wbether bis suppositions were correct or not. 
About the same time the lookout himseJf also heard tbe sound of the 
steamer's paddle-wheels. He was on the lookout to see what it was, 
and he also supposed it was the surf breaking on the shore. This 
place, as I understand it, is not the track in which the Oregon 
steamers generally go. They frequently go there when there is par- 
ticular occasion for it, such as winds or currents; and they seem on 
this occasion to bave been in-shore further tban usual, for the pur- 
pose of getting tbe advantage of the carrent. The steamer's ap- 
proach was not noticed, although there was a lookout, and the heLms- 
man himself was also on the lookout, uutil after the sound of the 
paddle-wheels was heard. The helmsman and lookout first discov- 
ered the loom of tbe steamer. Immediately on the discovery the 
lookout began to balloo, to attract tbe attention of those on the 
steamer; and tbe other man blew the fog-horn and then ran aft to 
bis wbeel again. The captain, hearing tbe noise on deek, — being 
close by and being partially dressed, — sprang on deck, seized the 
wbeel, and seeing tbe steamer coming direetly head on, put lier helm 
hard a-port; and that is the first maneuver on the schooner after the 
discovery of the steamer, and it was then too late to avoid the col- 
lision by any movement the schooner could make. 

On the question of fog, the testimony of ail the parties, both those 
on deck and those below, was that soon after the 4 o'clock watch 
came on deck a fog came up. The helmsman said he thereupon 
passed the fog-horn forward to the lookout to blow, and he testified 
that the lookout did blow it at intervais, not exceeding five minutes, 
from that time until tiie collision. The lookout testibes to the same 
tbing. The cook was on deck, and also testifies to the same facts. 
The captain, though below, also testifies to hearing the fog-horn 
blown; so that unless thèse four witnesses ail testify to what they 
must absolutely know to be false, there must bave been a fog; other- 
wise, also, there would be no occasion for blowing the horn. They 
testify that there was a fog, and that the horn did blow at regular 
short intervais. 

There were a good many witnesses on the steamer, being passen- 
gers, who testify that there was a fog, and the crew, or quite a num- 
ber of them, testified that there was a fog came ou soon after the ac- 
cident. Some witnesses, employés on the steamer, though not so 
many, testified that there was no fog at the time of the collision; but 
they also testify that tbe atmosphère was overcast, or darfe, and was 
smoky or hazy, resulliug from tires upon the land. Immediately 
after the collision they began to rig a line on the steamer to enablè 
the lookout, instead of the man at tlie wheel, to soiind the fog-w'ais- 
tle. That indicates that there must bave been some fog, or they cer- 
tùinly would not so soon hâve been rigging that line; and ail the tes- 
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timony is that soon after they started, they ueing detained from 20- 
minutes to half an hour, and after they got under way, they ran into- 
a fog-bank, then blew the whistle by means of this line which hai 
been rigged wliile they were picking up the passengers who had been 
on board the schooner. 

I think the great weight of testimony is that there was either a 
fog or smoke or haze, one or the other, or both, along the track of 
the schooner, which wonld be very likely to obscure the view of the- 
steamer's lights. The testimony on board of the schooner is that 
they first saw the loom of the steamer before seeing the light, and 
very soon after that they first saw the light at the mast-head. The 
lookout of the steamer also testified that he first saw the schooner 
from a mile and a half to two miles off, and before seeing her lights. 
I hâve taken a mile and a half as the distance. He says he first- 
saw the schooner, and soon after he saw the green light, wlien he got 
within about a mile, so that he saw the schooner first. Several créd- 
ible witnesses — and among others was the captain, who is certainly 
a reliable witness and an experienced man — said that in a fog of 
that kind, or smoke, he would be likely to see the loom of a vessel 
before seeing the lights. That may be so, but at ail events 1 should 
suppose that without a mist or smoke or fog, when it is simply 
dark, the lights of the vessel could be seen before an object which is 
also black or dark. My conclusion, therefore, is that there was con- 
sidérable fog, mist, or smoke; probably both. The testimony indi- 
cates that there were fog-banks from time to time. I lind, therefore, 
from tliose gênerai facts that the course of the schooner was as I 
hâve stated in the findings, and that there was a fog or mist or 
smoke, or both, sufficient to obscure the view of an approaching ves- 
sel and excuse the schooner for not seeing the steamer in time. It 
is very manifest that after the steamer's approach was seen, and 
when the first maneuver on the schooner was made, it was too late 
to avoid a collision by any action on board the schooner. 

The statute requires the court to make findings of fact. In an ad- 
miraltv' or equity case there is difïiculty sometimes in stating specific- 
ally in brief terms the facts. It is somewhat difïicult to specify sat- 
isfactorily the ultimate facts, or even to détermine what they are, 
without argument; and I state t^iem rather in the alternative, giving 
the claimant the benefit of the strongest statement of facts in his 
favor as made by Mr. Douglas, the mate, who was in fact the only 
one who testiiies to anytliing onbehalf of the steamer, as to thelead- 
ing material facts, except so far as he is eontirmed by the man who 
was looking ont of the port. He testified to seeing the green light, 
and that he soon afterwavds saw the red light from the deck. If 
Douglas saw the schooner a mile and a half or two miles off, as he 
says he did, the schooner being then a point off his starboard bow, 
he, having full control of the steamer's movements, certainly ougbt 
to hâve been able to avoid a collision ; and it was inexcusable negli- 
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gence fiot to hâve done so. Considering the rate of speeà at vvbicli 
they -were going, and the dis.tance and time, I do not see, if he.is cor- 
rect in his statement of facts, how it was possible for the schooiier to 

. get in the track of the steamer so as to corne into colhsion, even if it 
had raade the attempt. 

He, Douglas, says it was a mile and a half ofî when he first saw 
the schooner, a point oiï his starboard bow. A mile distant is the 
nearest point that be locates the schooner at the time he first saw 
the green light; and immediately upon seeing the green light he put 
his helm a-starboard, whereupon the steamer -went oiï two points 
more to port, which would make three points. It seems to me if 
that was the position of thèse vessels, and the steamer continued in 
that course, whatsoever course the schooner could hâve possibly taken 
she coiild not bave bronght herself into collision witli the steamer 

.even if she, had tried to do so. The witness, Douglas, testifies that 
one point off would carry the vessels a quarter of a mile apart, and 
that two points more would carry them at least a mile apart. Ji the 
steamer then ran on that course, which he says she was, going at the 
rate of eight miles an hour by steam, acselerated one mile by the 

'current, and the schooner's speed not exceeding three miles per 
hour, before the schooner coald possibly intersect the line of the 
steamer's course at any point, it seems to me that the steamer would 
hâve been a mile or two past, or at least a long distance past, the 
point of intersection. Ilad the schooner turned and run directly at 

'right angles, she would bave had a mile to sail to intersect th.e 
steamer's path. ^Ybile she was runuing that mile the steamer would 
bave run three, and been two miles past, as they were but a mile 
apart at the start.. Had the schooner run in any other direction she 
would bave had more tban a mile to nm to intersect the steamer's 
"track, and the steamer' would bave been still further off., Some al- 
lowance must doubtless be 'made for the time ît would take the 
steamer to change her course after putting the helm a-starboard, but 
not enough to rcnder a collision possible. There is some confusion 
in the testimony of Douglas. It is very remarkable, too, that. the 
man at the wheel did not see the steamer, although it was nothis 
business to aet as lookout, because bis attention was called to it 
twice, — first, when he was direeted to put his helm to starbourd the 
first time, when the vessel was at least a mile oiï, and then again 
when the two lights came into viev; and the steamer was three- 
fourths of a mile ofif. At that time the mate walked back — left his 
post and walked back abaft the wheel-house — and told the man at 
the wheel that he had lost the lights of that vessel, and to be careful 
and be uoon the lookout. Even after that waruing, when he would 
be very îikely to look out, the man at the wheel did not see the 
schooner; and he never saw it until the last order was given to put 
his helm hard a-starboard, signal the engineer to stop the steamer, 
and blow his wbistle to alarm the passengers; aud theu the steamer 
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was coming directly down close on the port bow of the schooner. The 
ofEcer in charge certainly should éither hâve put his helm long be- 
fore he did hard a-starboard, or he should hâve ported his helm 
when he saw the schooner was changing its course, and, in either 
event, he had ample time to escape a collision. If he had ordered 
the helm a-port when he saw the green light and the red, or hard 
a-starboard, or stopped or slowed down the feteamer, as he might hâve 
done, he would hâve gone clear. If he had done either when sho 
was three-fourths of a mile off, as he could hâve done when he saw 
the green light disappear and the red light come into view, or both 
lights come into view, and then both lights disappear, the collision 
would not hâve occurred. 

I am taking this testimony as Douglas gave it, and as corroborated 
by the man at the port below; and that is the most favorable posi- 
tion according to his own statement. If it was smoky or hazy or 
foggy, or both, then he was at fault in running at fuU speed witlioui 
blowing his whistle from time to time. The whistle was nevei 
blown, while the vessel was ail the time going at full speed. Whilo 
I do not propose to say that Douglas' testimony is willfuUy false, yeù 
the inclination in my mind is to think that in his confusion — as he 
evidently was confused, and so states in his teatimony — the proba- 
bility is that he did not see the schocJner so soon as he supposes, or 
until he was close upon her, (that is the most favorable view that 
could be taken, according to the probabilities,) and that then it was 
too iate, by that maneuver at least, to avoid the collision. He saw 
the red light, and he should hâve ported his helm, in the condition 
he was in, instead of putting it starboard. He could hâve done his 
best, at least, to check the speed of the steamer in time; and if he 
did not see it in conséquence of fog or smoke, which is highly proba- 
ble, then he was in fault in running at full speed, and in not blow- 
ing bis whistle from time to time to give notice to any approaching 
vessel. If he saw the schooner changing her course three-quarters 
of a mile off, as he says he did, he certainly should hâve blown his 
whistle and done sometbing at once more vigorous and décisive to 
avert the accident. 

I can come to no other conclusion than that the collision was tho 
resuit of fault in the navigation of the steamer. 

I bave also examined the testimony to see if there is any reasona- 
ble ground for dividing the loss, but I find none. 

I see no good reason for reaching a conclusion différent from that» 
attained by the district court as to the value of the schooner. Tho 
libel allégée the loss sustained by the libelant Bott to be Sl-tO, and 
prays a decree for that amount. A larger amount is, therefore, not 
within the issues or the prayer for relief. The decree will be limited 
to ttiat amount. 
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Hazard V. Vermont & C. R. Co. and others. 
{Circuit Court, D. Vermont. September 15, 1S83.) 

1. United States Courts — State Laws and Décisions. 

On questions touching rights of property under the laws of a state, those 
laws, and tlie décisions of tlie state courts construing them, are of binding 
force, and govern in the fédéral courts. 

2. S.VME — Vermont Ckntiial RaiiiRoad Company — Lease — Mortgagk — Consol- 

idated Railroad Compant op Vermont — Issue of Bonds — Compromise. 

The Vermont Central Kailroad Company, of which the Vermont & Canada 
Railroad Company was an extension, leased the whole line of road, and sub- 
séquent]}' an ag-;eement was made that, upon default in payraent of rent for 
four months, the Canada Compan\' niight enfer upou both roads, and take the 
■whole income of ihem until the rent should be paid up, when the Central Com- 
paii.v might rasume control. The state court, in construing this lease and 
agrêement, held that tlie Vermont Central became the owner of the whole line, 
ineluding the two roads, subject to certain rights and interests in tho property 
of its mortgage bnndholders, and the rent cla^ms of the Vermont & Canada 
road, and that the Vermont & Canada road held and owned the right to a fixed 
onnual rent, as a first charge on Ihe income, arising from the use of said Unes 
of road, and a right to compel the application of such income to the extin- 
guishment of snch rents, if in arrear. Subscquently the roads Consolidated 
as the Consolidated Kailroad Company of Vermont, which issued $7,000,0uo of 
Donds, secured by mortgage of its roads and property to the American Loau 
& Trust Company, as trustée for the bondholders, to further secure which a 
mortgage was executed by the Canada Company, and the bonds delivered to 
the same trustée; $1,000,000 of wliich, as a compromise, it was agreed should 
be accepted by the security holders of the Canada road in place of ail daim for 
rent, past and future. Held, that tlie mortgage executed by the Canada Company 
was a mortgage of the rent charge only, and that, as It had the right to deal 
with the rent, it had the right to change the se urity by the issue of the bonds 
as proposed ; and, as it appeared to be for the benetit of the stockholders that 
8uch compromise should be carried out, the delivery of the bonds of the Con- 
solidated Company to the stockholders of the Vermont & Canada Company 
would not be restrained. 

Tn Equity. Motion for preliminary injunction. 

Wilder L. Burnap and Elias Merwin, for orator. 

Benjamin F. Fljîeld and George F, Edmunds, for Vermont & Canada 
and Consolidated Eailroad Companies. 

Henry D. Hyde, for American Loan & Trust Company. 

Wheeler, J. This is a motion for a preliminary injunction to 
restrain the défendant the American Loan & Trust Company from 
delivering $1,000,000 of bonds of the défendant the Consolidated 
Eailroad Company of Vermont to the stockholders of the défendant 
the Vermont & Canada Eailroad Company, and has been heard on 
bill and answers. According to the bill the property and franchises 
of the Vermont Central Eailroad Company primarily, and those of 
the Vermont & Canada Eailroad Company ultimately, were subject 
to $5,357,000 of liabilities, which the property of the Canada Com- 
pany, after exhausting that of the Central Company, was more than 
sufficient to pay. The Consolidated Eailroad Company of Vermont 
has succeeded to the property, franchises, and liabilities of the Cen- 
Y.17,no.ll— 48 
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tral Company, and issued $7,000,000 of bonds, secured by mortgage 
of its roads and property to the, American Loan & Trust Company as 
trustée for the bondholders, to further secure winch a mortgage of 
the roads and property of the Canada Company bas been executed 
and the bonds delivered to the same trustée, to be used, §5,357,000 
of them to retire the liabilities mentioned, $1,000,000 of them in 
exchange for the stock of the Canada Company, Tfhich amounts to 
$3,000,000, at one-third its par value, and the balance — ^$043,000 — • 
of them for purposes not disclosed, contrary to the interest and riglits 
of the stockholders of the Canada Company, of whom the orator is 
one. 

The answers set forth that the property aud franchises of the Cen- 
tral and Canada Companies are subject to a further liability of $643,- 
000 to the Central Yermont Eailroad Company; that interest over- 
due on the $5,357,000 amounted to $2,300,000, making in ail 
$8,300,000, -which was more than the value of the property, and sub- 
sequently to an annual rent of $240,000 to the Canada Company, of 
■which $2,640,000 was overdue, and that, by way of concession 
and compromise the security holders had agreed to forego the interest 
due them, and exchange their securities for tliese bonds at par, and 
leave $1,000,000 of the bonds for the Canada stockholders, equàl to 
one-third of the par value of the stock, in place of ail claim for rent, 
past or future ; which was agreed to by the Canada Company in its 
corporate capacity, and stockholders individually, of $"2,700, 000, out 
of tlie $3,000,000 of stock; and tluit the mortgage of $7,000,000 was 
as large as the pwperty would bear, and the arrangement advanta- 
geous instead of detrimental to the Canada Company and stockhold- 
ers; and that a surrender of the stock in exchange for the bonds was 
an essential requiroment for carrying out the compromise, and not 
any substantial part of its considération. Those parts of the an- 
swers that show the considération of the bonds and mortgages, their 
adequacy to the value of the property, and the purposes for which 
the bonds are inténded tobe delivered to the stockliolders of the Can- 
ada Company, are directlj- respoasive to those parts of the bill that 
charge want of considération in part, an excess of property belonging 
to the Canada Company, and a fraudulent purpose towards the in- 
terests of that company and the minority of the stockholders, and 
must be taken to be true upon this motion, while those parts in avoid- 
ance are not to be so taken. 

The q\iestion raised on this motion is not affected in any wàj' hy 
the bonds themselves, for they are the bonds of the Consolidated 
Companj'only, and the Canada Companj- is not a partyto them; nor 
by the mortgage of the Consolidated Company, which covers only its 
own property, but relates only to the validity of tue mortgage of the 
Canada Company as against the rights of its stockholders as security 
for this 81,000,000 of bonds inténded for them. It is claimed to be 
invalid on the grouud, priucipally, that it is outside of the corporate 
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power of the Canada Company, as granted to it by its charter and > 
the laws of the state. 

The road of the Canada Company -was an extension of the line of 
the Central Company, and the lease of it to the latter was made be- 
fore it was completed, and was perpétuai, without clause of re-entry 
for non-payment of the rent. At that time there was no statute dis- 
pensing with a stipulation for re-entry in ejectment for non-payment 
of rent, as there is now first enacted -with the General Statutes of 
1863. Comp. St. p. 280, § 14; Gen. St. p. 339, § 14; Eev. Laws, 
§ 1259; The lease was held operative and the road passed in per- 
petuity to the Central Company; and while matters so remained, the 
Canada Company had nothing in respect to the road but the right to 
recover the rent of the Central Company. Afterwards an agreement 
was made that, upon default in payment of rent for four months, the 
Canada Company miglit enter upon both roads and take the whole 
income of them until the rent should be paid up, when the Central 
Company might résume possession. This agreement was held oper- 
ative to entitle the Canada Company to the income of the roads, but 
not to their possession, for the payment of its rent, to be reached by 
receivers of the court. Vermont d C. R. Co. v. Vcrmont Cent. R. Co. 
34 Vt. 1. 

Thus, as said by Baerett, J., in the same case, before the court on 
pétition of the receivers to sell the roads to pay the accumulated ex- 
pansés of the receivership, (50 Vt. 500:) 

"Virtually and practically iinder the lease both roads bccamo a single one, 
jn the permanent and perpétuai jroprietorship of the Vermont Central Rail- 
road Company, and under the permanent possession and control of the Yer- 
niont Central Railroad Company, subject to the first right of the Vermont & 
Canada to the net income, to pay rent four months and more overdue." 

— And by Eedfield, J., in Lan/jdon v. Vermont £ C. R. Co. 54 Yt. 
593: 

"The Vermont & Canada Railroad and the Vermont Central, each having 
its corporate entit}' and franchise, were so bound together by mutual and per- 
pétuai covenant tliat they had become one road. The Vermont Central road 
^yas the owner of the whole line including the two roads, subject to certain 
rights and interests in the property of its mortgage bondholders, and the rent 
claims of the Vermont & Canada road. The Vermont & Canada Railroad held 
and owned the right to a fixed annual rent as a first charge on the income 
arising from the use of said line of roads, and a right to compel tlie applica- 
tion of such income to the extinguishment of such rents in case they were in 
arrear. The property of the Vermont Central Railroad was, its roads and inci- 
dents, subject to certain fixed liurdens. The property of the Vermont & Can- 
ada was a leasehold estate, and susceptible of valuation and aliénation lilie 
other property." ^^^,. 

On questions liiie thèse, touching rights of property under the 
laws of the state, those laws, and the décisions of the state courts 
construing them, are of binding force, and govern in the fédéral 
courts. Eev. St. § 721; Niclwls v. Levij, 5 Wall. 433, Under thèse 
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décisions of the state courts, -which this court is so bound to respect, 
xhe Vermont & Canada Company liad no railroad to mortgage, or 
to be affected by its mortgage, either separated from or connected 
with the road of the Vermont Central, now of the Consolidated Com- 
pany, ïhe latter company is the proprietor of the -wliole of this line 
of railroad property, and the Canada Company, the proprietor of the 
rent charge upon, or what Judge Eedfikld calls the leasehold estate 
in, the income of the whole line. The roads and their property are cov- 
ered whoily by the mortgage of the Consolidated Company; the rent 
charge only is covered by the mortgage of the Canada Company. The 
question, therefore, is not whether the Canada Company had corporate 
power to mortgage its road to raise money to pay rent due to itself for its 
stockholders, or to pay them for their stock, but whether it has power 
to deal with this rent by exchanging it for other securities of less 
amount, but greater value, for its stockholders. The disposition of 
the rent and tlie claim for it in future is the principal thing, for that 
represents substantially the corporate assets of the Canada Company; 
and when that is gone the transfer or surrender of the stock would 
be a mère nominal formality. Power to deal with the rent is implied 
in the power to make the lease and reserve the rent, which it was 
held the corporation had. Vermont é C. E. Co. v. Vermont Cent. R. 
Co. 34 Vt. 1. And powers necessarily implied fi-om those expressly 
granted are as well granted as the express powers. Nat. Bank v. 
Graham, 100 U. S. 699. Powev to lease would include power to fix 
the rent in money or monsy securities, which might be done from 
time to time by modifying it in amount, or by changing it from one 
security to another. Tins is what is attempted in effect hère. 

Again, power for this purpose may be found in another direction. 
When the Canada Company was in danger of losing its charter, by 
failure to eomply with its conditions, the législature made provisions 
for its continuance, but provided, also, that the original charter, and 
ail its amendments, should be subject to the control of the gênerai 
assembly, and might be altered, amended, or repealed as the public 
good might require, and for the acceptance of this act. Laws Yt. 
1859, p. 85, § 3. The company proceeded under the act and became 
subject to it, as it did to the law authorizing leases of railroads, 
passed after the charter was granted, under which this lease was held 
valid. Vermont é C. R. Co. v. Vermont Cent. R. Co. 34- Vt. 1. This 
brought the company within the reach of the act of 18S2, which pro- 
vides that "when two railroads are incumbered by a lien or liens 
upon the two roads, the company owning either road may issue 
bonds" "for the purpose of extinguishing such lien or liens and com- 
promising disputes," secured by mortgage or mortgages of both roads, 
"by vote of the stockholders of the companies owning said roads." 
Laws Vt. 1S82, p. 46, § 2. The rent of the Canada Company was a 
lien upon the income of both roads, which incumbered the roads 
themselves. It was due to the company as trustée for the stock- 
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holders. Thèse bonds were to extinguish this lien, and the mortgage 
to seeure them is directly within the terms of the act, if it oan operate 
as a mortgage upon any property at ail. 

When the rent is extinguished this property represented by the 
stock will be practically extinguished, as before alluded to, so far as 
railroad interests will be concerned. Its transfer to the Consolidated 
Company wouldnot transfer the corporate powers of the Canada Com- 
pany over any railroad to that company, nor extend or curtail the 
control of the franchises of either, and is not within the principle 
that one railroad company cannot extend its franchises and privilèges 
by purchasing the stock of another and controUing it. The stock of 
the Canada Company represents a moneyed security of the roads; the 
bonds are to extinguish the securities as such, and not for tbe piir- 
chase of the stock as such. The original lease provided for an abso- 
lute grant and release of the road in perpetuity at any time after 20 
years, subsequently changed to 50, upon payment of an amount suf- 
ficient to pay to such stockholder the par value of bis stock. The 
plan now sought to be carried out is in line with this provisions, and 
not a new schéma to crush out any rights of a minority of the stock- 
holders. The corporate powers of the company should be exercised 
with due regard to the just rights of ail the stockholders, and not for 
the purpose of sacrificing the interests of the minority for the advan- 
tage of the majority. This plan does not appear to be prosecuted 
for any such purpose, but présents the aspect of an honest and fair 
endeavor to save to thèse stockholders a remnant of their property, 
as mentioned b^- Judge Eedfield to be so désirable in Laïu/don v. 
Vermont éC. R. Co., before cited. When this scheme for settlement 
was begun there were, besides the holders of this debt of $5,357,- 
000, of which §4,357,000 was bonded, and $1,600,000 was floating, 
and the Central Vermont's receiver's claim of $043,000, and tbe Can- 
ada stock already mentioned, the first-mortgage bondholders to the 
amount of, originally, $2,000,000, and second-mortgage bondholders 
to tbe amount of, originally, $1,500,000 of bonds, on ail of which 
the interest had long remained unpaid, and each class was contend- 
ing for priority. In the plan sojne concessions were made by ail, 
and some provision was made for ail. That it was at large just 
and fair is shown bj' its gênerai acceptance. The considérations 
for its acceptance by each was its acceptance by the others. "When 
the orator commeneed proceedings, the Consolidated Company had 
been formed by the mortgage bondholders, the Canada rent had 
been reduced to a nominal sum, the mortgages had been made and 
delivered, and the bonds had been delivered to the loan and trust 
companj- and some of them to tbe security holders entitled to them, 
so that the scheme could not be abandoned and the status lestored. 
Tbe Vermont & Canada stockholders ail stood together in interest, 
with the advantage over bondholders and single creditors of having 
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the power of corporate action. Sucb as bas been taken by the orator's 
associâtes, does not now appear to be likely to deprive him of any of 
bis légal or équitable rights. 
The motion is denied. 



Faemers' Loan & Trust Co. v. Central R. Co. of Iowa. 

[Circuit Court, D. Iowa, S. D. 1883.) 

[Intervention of A. McKay and James Nolan.] 

1. Receiver of Uailwat — Sale — Ordeii of Confirmation. 

Wliere a railway receiver was discharged, and the sale of the property con- 
firmed to a newly-organized corporation, with the provision lu the order of 
confirmation tliat the new corapany sliould pay ail the debts of the receiver, 
and ail claims or liabilities pending in the foreclosure case, lield, that the ne%v 
Company could not be permitted, after accepting the property, to question 
the validity of the order. 

2. Same— Equity — Payment of Debts op Rail-svay. 

It is a proper exercise of the ohancery power of the court to surrender the 
trust property to the purchaser, retaining jurisdiction of the original case, and 
retaining the authority to enforce the payment of the debts and liabilities in- 
curred by the court's receiver in the opération of the raihvay. 

In Equity, 

A. McKay and James Nolan recovered judgments for injuries re- 
ceived by tbem as employés of the receiver of the Central Eailroad 
Company of Iowa. They each filed their pétition of intervention in 
the original foreclosure proceeding in which the receiver was ap- 
pointed, asking that their judgments be made liens upon the rail- 
way. Both cases were by agreement submitted and argued together. 

John F. Laccy, for intervenors. 

H. E. J. Boardman, J. H. Blair, and A. C. Daly, for the Central 
Iowa Eailway Company. 

McCrary, j. The Farmers' Loan & Trust Company, trustée, fore- 
closed, by proceedings in this court, a mortgage upon the property 
and franchises of the Central Eailroad Company of Iowa. Eeceivers 
were appointed to manage the property and operate the road pend- 
ing the litigation, which was protracted. Tliere was a decree of fore- 
closure rendered in 1875, bitt as the case went to the suprême court 
on appeal with supersedcas, it was not until some time in 1879 that 
there was a sale under the decree, and an approval and confirma- 
tion of the same by the court. In the decree confirming the sale, and 
directing the delivery of the property to the purchaser, the Central 
Iowa Eailway Company, the following order appears : 

'•And it is further ordered that the lawful debts contracted by the re- 
ceiver diu'ing the litigation, and the costs and expenses ot such litigation, 
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ilo constitute and are liereby miule a first and pavaiDonnt lien lipnn ail said 
pioperty, money, crédit, and ail additions therelo, to ail ullier hens, and 
to the title acquired by tlie piircliaser at tlie foreclusnre sale, and by tlie 
conveyance to the Central lowa Railway Company. And since it is not 
désirable to further continue said property nnder tlie control of the receiver, 
for the purpose of maicing net earnings for the payment of said debts, 
eosts, and expenses, and tlie creditors liaving been notified, and vnaking no 
valid or satisfactory objection thereto, it is further ordered and decreed that 
ail said claiins, and ail clainis pending in tins court, debts, and liabilities', 
including the clainis of attorneys and others, heretol'ore referred to spécial 
master lîogers, and reported on by him, and still pending on exceptions, sliall 
be presented to the said Central lowa Eaihvay Company for adjustmont and 
settleinent, and the said Central lowa Kailway Company are ordered and di- 
recteil to pay the said debts, costs, and expenses, and the creditors entitled 
tliereto are liereby required to accept payuient thereof, with interest at the 
rate of 7 per cent, per annum in one year from the date hereof. And for thé 
purpose of enforcing the payment thereof, if need be, this court will and does 
retain jurisdiction of said cause for the pvupose of enforcing said payment, and 
the lien herein provided for, without otlier action or independent proceeding." 

Uiidoubtedly this orcler is broad enougli to protect tlie riglits of the 
présent plaintiffs, who had thon pending in the foreclosure proceed- 
ing their several claims for damages resulting from personal injuries 
eaused by tiie alleged négligence of the receivers. Itmight be doubt- 
ful whether their claims were covered by the words "lawful debts 
contraoted by the receivers," used in the first clause of . the order 
ahove quoted, but the second sentence of the order includes "ail claims 
pending in this suit, debts, and liabilities," and retains jurisdiction of 
the cause for the purpose ot enforcing payment thereof. Thèse plain- 
tilïs had then tiled their claims in the foreclosure suit, so that they 
are clearly within the ternis of the order. By the statutes of lowa 
they were entitled to liens upon the railroad for the amount of their 
damages from the time of recovering judgment. It is évident that 
the court was uuwilling to permit a sale of the property under the 
decree .of foreclosure, so as to deprive them of ail remedy before they 
could hâve a hearing. The purpose of the above-quoted order was 
to tarn over the railroad to the new eompany and permit them to take 
its management into their own hauds, but without préjudice to the 
rights of thèse plaintiffs and others who were then in court, seeking in 
the foreclosure suit to enforce claims as against the property in the 
hands of the receivers. They were to hâve just such rights as against 
the property then in the hands of the receiver, and in the custody of the 
court, as they would hâve had if the court had declined a decree or 
order of sale in advance of the hearing upon the claims of ail the par- 
ties to the suit. It was to oblige the purohaser, the présent respond- 
ent, that a sale and delivery were ordered in advance of the settlement 
of the rights of some of the parties to the suit. The court had taken 
control of the railroad property and franchises, and had appointed re- 
ceivers to manage the business and operate the road. Thèse receiv- 
ers, through their agents, had by négligence injured some persons, 
and had by contract become indebted in their officiai capacities to 
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others. They were not personally liable, but the pvoperty in their 
hands was liable, and could be reached by suit in form against them. 
That property the court was asked to turn over to the purchaser in 
advance of the adjustment and settlement of those claims. It would 
bave been inéquitable in the extrême if this had been done without 
any provision for the protection of therights of the claimants; and it 
would be a strange resuit if we were obliged now to hold that the 
effort to protect such rights by the order above quoted had proved 
futile, and that the court had, by turning over the property, deprived 
the claimants in advance of a hearing of the means of enforcing their 
judgments when obtained. 

It is, however, insisted by respondent's counsel that the original 
decree of foreclosure made no provision for thèse claims, and that it 
was not within the power of the court to embody the above-quoted 
order in the decree confirming the sale and ordering a delivery of the 
property to the purchaser. In other words, it is insisted that the 
order relied upon is void. It may hâve been voidable, but it is 
clearly not void. The court had jurisdiction of the parties and of 
the property, with power to make a conditional order of confirma- 
tion. The court was not bound to confirm the sale and relinquish 
control of the property without making provision for pending claims. 
It had full authority to make such provision. Whetherit was neces- 
sary to file a supplementary bill and allège the fact of the filing of 
thèse claims subsequently to therendition of the decree of foreclosure, 
if such was the fact, is a question of no conséquence now, for it is not 
one of jurisdiction, and the most that could be maintained is that the 
court erred in that respect. The respondent did not raise the ques- 
tion at the proper time. No appeal was entered. The order was 
acquiesced in by the respondent. It accepted the property; took its 
title under the very decree it now calls in question. It cannot now 
be heard upon questions of mère form, and which go only to the reg- 
ularity of the proceedings. 

Decree for complainants. 

Love, J., concurs. 



Matthews V. MuRcnisoN and others.* 

[Circuit Court, E. D. Korth CaroUna. June Term, 1SS3.) 

1. 3lART;rED WosrEX — E^toppei, — Coxtiîact. 

A married womau may be bound by an esfoppel, even where she hns no power 
to bind bcrself by a contract. but a married woman, wbo is under a disal)ility to 
contract, cannot be esloppcd l)y anytliinj; in tb • nature of a contract. To 
esiop a married woman from alleging a claim to land, tbere must be some pos- 

1 Report d by J. W. Hinsdale, Esq., of tlie Raleigh, Xorlh C;iroliaa, bar. 
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itive act of frand, or something done upon which a person dealins; with lier, 
in a matter afi'ecting lier rigUts, miglit reasonably rely, and upon wiiicli lie did 
rely, and was injured. 

2. SaME — ACQUIESCENCE. 

Acqiiiescence or assent is tantamount to an agrcement or implied contract, 
and requires for its validity the power to contract; and where a married 
woinan conld not make a valid contract in regard to lier property, acquieticence 
cannot atîect lier riglits tlierein. 

3. Same — Disposition ce PiîorERTY — IIijsband's Consent. 

In North Carolina a married woman's disability to dispose of lier property 
witliout lier liusband's written consent, extends to indircotly disposing of it by 
binding it by lier contract. 

4. Same — Management op Pbopeiïtî" — Costs. 

liut a married woman may manage and control her property iinder the laws 
of North Carolina without maUing lier husband lier bailili!, and may, in tloing 
so, incnr andrenderher separateestate liable to sucli charges as are properto its 
management, and niay sue by herself with respect to lier separate estalo, and 
control such suit, or enter into a valid conipromise or settlcment of her claim 
tlierein Involved. 

5. Contract — Aiulity dp Party — Form oe Contiîact — "Wiiat Law Goveiîns. 

The ability of a part}' to contract dépends upon the law of the domicile, whcn 
tlie question is one of personal ability or disability ; as to the lorra of enter- 
ing into the contract, the law of the place where the contract is made niust 
control. 

6. Maiîried Women — Contract — Law of New Yoi!k. 

In New York there is no statnte requiring the written consent of the hns- 
Dand to contracts to charge the wife's soparate property, and a married woman 
can bind lier separate propertj- eitlier bj- niaking a contract for its beneflt, or 
by expressl}' charging it in the contract. 

7. Stock — OwNEKsiiir nv Anotiieu Corporation — Law of North Carouna. 

In North Carolina, h_r statule, any raiiroad coinpany within the state may 
own and vote upon stock in any other raiiroad coinpany in the state. 

8. Repeai..— Question of Intention. 

"Whether a statute lias been repealed is a question of intention. 'W'here a 
législature held a summer session, adjourned sine die, and the same législature 
was convened again in the winter of the same vear, tlie laws of the two ses- 
si'ms being jiui.lished in separate volumes, and always referred to as acts of 
différent sessions, it is clear that, bj-an act of the next législature repealiug ail 
acts of the " last session " upon a certain subject, there is no intention to re- 
peal any act of the lirst session, (known as the summer session.) 

9. Eqcitv — Kemoval of Trustées. 

To justify tlieremoval of trustées fora breachof dut_v, their acts must tie such 
as to endangcr the tru.st property, or to show a want of honesty, or capaeity ; 
and where tlie failure in duty, as the évidence would seem to show in this case, 
bas proceeded from a misunderslanding, the court will refuse to discliarge 
them. 

10. Evidence Reviewed — Acenct not Siiown — Prayer Refused. 

As the prépondérance of testimony is veiy strong against the claim made by 
plaintifï that she is iheownerof the raiiroad bonds, eitlier in law or equity, 
the pra3-cr of the bill that the holders of such bonds be declared trustées, as 
liaving purchased the same as lier agents, is denied. 

In Equity. 

John F. Dillon, McRae é Strange, and Eussell é Ilicaud, for com- 
plainant. 

E. Randolph Rohinson, George Davis, Merriman é Fuller, Edward 
Patterson, D. J. Devane, and Stedman cù Lattimer, for défendants. 

Seysiour, J. This action -svas commenced in tiie month of Febru- 
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ary, 1882, in tlie superior conrt of New Hanover for the state of North 
Carolina, and was in Jiily, 1882, on plaintiff's pétition, removed to 
this court. 

: It is soiiglit to déclare void the présent organization of the Caro- 
lina Central liaUroad Company; to hâve the second and third mort- 
gage bonds of the company canceled; and to enforce and carry into 
effect, hy spécifie exécution, a plan of organization wliich plaintiff 
chiiras to hâve heen adopted bj' the first-mortgage bondliolders of tlie 
CaroUna Central lîailway Company on the eighteenth day of May, 
1880. It also seeks the removal of the trustées who now hold the 
stock of the new company, and the appointment of new trustées and 
of a receiver. It furtlier claims, as against the défendant Murchison 
and the défendant corporation, the Seaboard & lloanoke Eailroad 
Company, that they be declared trustées for the plaintifï of 615 of 
the second-mortgage bonds of the new company, with stock annexed., 
This claim is made upon the condition that thèse bonds were pur- 
chased by Murchison as plaintiff's agent, and by him sold to the de- 
fendant corporation, with notice. It is an alternative claim, set up 
as a right only in case the court shall refuse to annul the présent, 
organization of tlie Carolina Central Eailroad Company. The plaintifï 
is a married woman, domiciled in the state of New York. 

"\Ye merely notice the fact that the bill is multifarious, in that it 
seeks inconsistent remédies, and is founded upon two contlicting tiie- 
Oi'ics. The parties appear to hâve desired to settle both in one action, 
and as no real difHculty has arisen, the court will not of its own mo- 
tion make one. 

The Carolina Central Eailway Company, a corporation existing 
mider the laws of North Carolina, owned in the spring of 1880 a con- 
tinuons line of railroad from Wilmington to Slielby, a town in North 
Carolina, some GO miles west of Charlotte. Its property was subject 
to two mortgages, upon both of which it was in default. An action 
was pending in the superior court of New Hanover county for the 
foreclosure of the hrst of thèse mortgages, and receivers appointed in 
said action were in possession of the road. 

On the fifteenth of March a decree was rendered ordering a sale. 
At this date the plaintiff was owner of 1,191 of the 3,000 first mort- 
gage bonds, and 2,550, or about nine-tenths, of the second mortgage 
bonds, of the company, each of the par value of $1,000. 

The plaintifï had owned more than a majority of the first-mort- 
gage bonds, but had, in December, 1879, sold 500 of thèse bonds to 
E. A. Lancaster & Co. 

She had, at the same time and as a part of the same transaction, 
hypothecated 500 more of her bonds to F. 0. French "and associâtes" 
for 3175,000, and had given to French and Andrew V. Stout and 
Arthur B. Graves a power of attorney, embracing the 500 bonds 
hypothecated, and 500 other bonds. 

The power constituted them her attorneys to represent her with 
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respect to one 1,000 first-mortgage bonds of the company, and was 
declared to be irrévocable for five years. 

It was made, however, upon this condition : "Tiiat the said French 
and associâtes shall severally consent to and approve the plan of 
reorganization of said railway, on the basis named in the schedule 
hereto annexed and marked ' A.' " 

This agreement left the plaintiff the ownership of 1,194 bonds, sub- 
ject to the power of attorney, embracing 1,000 of them. By virtue 
of their purchase and power of attorney, French and his associâtes 
controUed one-half of the bonds upon wiiich the foreclosure suit was 
pending, subject to the condition of the power of attorney. 

The plaintiff's endeavors were, of course, directed to the protection, 
in so far as she could protect them of lier seconds. But it seems that 
it was impossible to obtain the consent of the first-mortgage bond- 
holders toplan, Schedule A. Ali interests in the road were suffering 
under the disorganization and the receivership. In February, 1880, 
Mrs. Matthews consented to a second proposed plan of reorganiza- 
tion. This plan is also marked "A, " p. 68. (The bound volume, con- 
taining the pleadings and afBdavits on the motion for a receiver, is 
referred to, as it will be hereafter, by its red-ink paging, which runs 
continuously through the book.) Plaintiff's consent- is evidenced by 
Exliibit E, p. 71. This plan failed to be acceptable, and on the fif- 
teenth of May, 1880, Mrs. Matthews signed a paper, (Exhibit B, p, 
62,) whereby she agreed that Francis 0. French might designate a 
new plan for the reorganization of the road. 

In the mean while, and on the twelfth of May, an agreement was 
signed by the owners of §2,717,959 in value of the first-mortgage 
bonds, including, of course, the plaintiff. This is marked "Exhibit A," 
p. 57, and bas been called in the argument "the bondholders' agree- 
ment." It provided for a purchase and reorganization of the road, 
and appointed Francis 0. French, David K. Murchison, Arthur B. 
Graves, and James L. Wheedbee, with power to add a fifth, (and A. 
V. Stout was shortly after chosen by them as the fifth,) "a commit- 
tee to represent and act for us, and for each of us, in ail matters con- 
cerning the collection of the said bonds of the Carolina Central Eail- 
road Company, and the foreclosure and sale of the property mortgaged 
to secure said bonds. » * * j^ g^gg a vacancy shall at any time 
occur in the said committee by death, résignation, orotherwise, such 
vacancy may be fiUed by the other members of said committee, or a 
majority of them,' by the sélection and appointment of a substitute, 
being a bondholder." 

The second article authorizes the committee to purchase the road 
at the foreclosure sale. 

The tbird reads as follows : 

" Third In case the said committee shall make the said purcliase, 
* * * and wlien the same sliall bave been fully conipleted, tliey shall pré- 
pare aiid subniit to the subseribers a plan or plans for tlie reorganization of 
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the said Carol'na Central Ilailway Company, or for the reorganization of a 
new Company, and any plan or plans, vvlien so submitted and approved, and 
signed by subscribers hereto holding two-thirds in amount of said bonds, 
shall be binding on ail of tlie subscribers; and the said committee shall hâve 
f ull power and authority to carry such plan or plans into effiect." 

On the eighteenth of May thereafter, before the time designated in 
the above paragraph, French drafted a plan of reorganization, Ex- 
hibit G, p. 63. This plan -was circulated among the bondholders, 
and more than two-thirds, in the value of their securities, of the 
holders of "firsts" signed the following statement annexed to it: - 

"We, the undersigned, holders of Carolina Central bonds in amoiints set 
opposite our naraes, respectively, hereby authorize the construction committee 
to carry out the foregoing plan of reorganization." 

It is this plan that the plaintifï demands shall be specifically exe- 
cuted. By it there were to be issued two million of new first-mortgage 
bonds, and one million five hundred thousand seconds, which were to be 
income bonds. The holders of the three million old trusts were to 
reçoive 60 per cent, of the face of their bonds in new firsts, and 40 
per cent, in new seconds; the remaining firsts and seconds to be 
held in the treasury for construction, equipment, etc. 

Tiie holders of the old firsts were also to receive three millions of 
stock, "to be held by the reconstruction committee" — that is, the 
committee created by the bondholders' agreement — "for five years 
from November 1, 1879, in trust for the holders of new first-mort- 
gage bonds; * * * but the same may be issued sooner, when full 
interest upon second mortgage shall hâve been paid, upon request in 
writing of two-thirds in amount of the first-mortgage bondholders." 
There were also to be one million five hundred thousand new third- 
morlgage bonds, to be given to the holders of the old seconds, after 
paying in such new thirds a note held by plaintifï. Thèse were, like 
the seconds, to be income bonds, and not cumulative. 

On the thirty-first of May, ISSO, the reconstruction committee bid 
off the road at the foreclosure sale for $1,200,000. The sale and bid 
were duly confirmed, and on the twenty-ninth of June a deed was 
made by the commissioners. 

After the purchase had been fully completed, the défendant French, 
on tlie ninth of July, 18S0, reported a new plan of reorganization, 
and this plan was adopted at a bondholders' meeting held in New 
York on that day. A vote of $2,471,600 is reported as having been 
given for this plan, but of this amount 1,000 bonds were those 
of the plaintifï, and were voted upon by French. This plan is the 
one under which, with some variations, the company actually reor- 
ganized. Exhibit F, p. 71. 

The amount of the varions mortgage bonds, and their distribution, 
is the same as in plan, Exhibit G; the change made was in reducing 
the amount of the stock to one million five hundred thousand and 
annexing it to the new seconds. This plan gave the plaintifï the 
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same proportion of the whole stock that she waR to hâve received 
under the former plan. The nominal amount was less; or, to speak 
accurately, her 1194-3000 of the stock of the road was represented 
by a smaller number of shares than before. There was aiso this 
change made in the définition of the term "income," viz., an addi- 
tion of thèse words: "Ail questions of expenditures within discrétion 
of the board of directors." The stock was to be held, as before, by the 
committee for five years. A stockholders' meeting held at Weldon, 
on the fourteenth of July, adopted this new plan, with an addition to 
the définition of "income." By it, the term "income" was to include 
the cost of purchasing from time to time such real and personal 
property as might be deemed requisite for the more convenient man- 
agement of the road, It was also provided that, in case of a dispute 
as to what charges were proper to be deducted from gross earnings 
in ascertaining net income, the décision of the board of directors 
should be final. After this reorganization, the company, with the 
co-operation of plaintifï, proeured the passage of an act through the 
législature of North Carolina, ratified a few days after the next meet- 
ing of that body. Chapter 5, Laws 1881. This act déclares the 
Carolina Central RaUrond Company a lawfully organized company. 
The name of the old corporation was the Carolina Central Raihvay 
Company. 

Thèse preliminary facts are necessary to an understanding of the 
contentions of the parties to the action. They are undisputed ones, 
as we believe. Other facts, about which there is controversy, can be 
more conveniently stated hereafter. This case was fully argued be- 
fore us at Wilmington, in November last, upon a motion for a re- 
ceiver. It was again fully argued at this term, and, at the last argu- 
ment, we reheard matters that we had already passed upon in our 
décision denying the motion for a reeeiver. As our opinions remain 
unchanged upon thèse points, in the case horetofore decided, we will 
not incumber this opinion by a discussion of those propositions dis- 
cussed in the opinion already filed by the circuit judge, (15 Fed. 
Eep. 691,) but will simply refer tothem as adjudicated. It has been 
decided by us, among other things, that Mrs. Matthews has acquiesced 
in the présent organization of the road, and that she is not now en- 
titled to ask for a reconstruction of the corporation. There is, how- 
ever, one view of the case strongly pressed upon us, in the learned 
and able brief filed by Messrs. McRae & Strange, which was not en- 
tered into in our opinion, and although we, in effect, decided against 
it, when we held that the plaintitï was bound to the new organization 
by her husband's conduct, yet we wish now to state why we cannot 
assent to it. It is the proposition that the plaintiff stands in a dif- 
férent relation in this controversy than she would otherwise hâve 
done, by reason of her status as a married woman. We will hère 
correct one misapprehension of counsel. It was assumed that we 
held, in our opinion, that Mr. Matthews was the real owner of the 
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securities of/the Carolina Central Railway Company now in litiga- 
tion. We are not in a position to détermine tlie merits of tiie action 
now pending in New Yorli between the assignée in banliruptcy of 
Edward Mattliews and Mrs. Matthews and otliers, in which that 
question is raised; nor is its détermination at ail necessary to the dé- 
cision of this action. We hâve expressed no opinion upon the sub- 
ject. We stated that this action could be discussed as if Mr. Mat- 
thews was the plaintiff, beoause we held that he is so fully the plain- 
.titï's attorney that whatever lie does or says binds her. He alone 
.lias done ail that lias been done in plaintifï's behalf in the reorgan- 
ization, and she bas only appeared at rare occasions, and in his prés- 
ence, to ratify any aot of his requiring her signature. But the plain- 
tifï's contention is that, even assuming Mr. Matthews to hâve been 
the plenary agent of tlie plaintifï, yet, that (1) a married woman is 
not the subject of the law of eitlier lâches or estoppel; * * * (■g^ 
that the subject of chis controversy is properly situated in North 
Carolina, and the reorganization of the road is a North Carolina con- 
. tract, and that, by the law of North Carolina, a married woman can 
.create no charge npon her property without the ivritten cousent of 
her husbaiid. 

We think that the argument is stronger against acquiescence tlian 
against estoppel. It is undoubted law that a married woman may 
,be bound by an estoppel, even where she has no power to bind her- 
self by a contract. "The cases ail concur," says Rjdiian, J., in 
Toidcs Y. Flslier, 77 N. C. 437, "that a married woman, who is uiider 
îi disability to contract, cannot be estopped by anything in the nat- 
ure of a contract. To estop a married woman from alleging a claim 
io land, tliere must be some positive act of fraud, or something done 
upon which a person dealing with her, in a matter affecting her 
lights, might reasonably rely, and upon which lie did rely and was 
injured." But we bave put our décision on the ground of acquies- 
cence. 

Acquiescence — that is, assont — is tantamount to an agreement. 
It is an implied contract, and it requires for its validity the power to 
contract. 

"A fcmc covcrt is sui jurls as regards propertj- settled to lier sepa- 
rate use in possession, where there is no restraint against anticipa- 
tion. Whether the separate estate of a married woman, who is re- 
strained anticipation, can be afi'ected by her acquiescence, appears at 
présent unsettled." Lewin, Trusts, 777. 

By the North Carolina décisions, however, (Fra~ier v. Brownlow, 3 
Ired.Eq. 237; Knoxx. Jordan, 5 Jones, Eq. 175, 177,) the English doc- 
trine, that a married woman was sui jurls as to her separate prop- 
erty, was, as it has been in most of the states, limited, and the law 
hère was that, to bind her separate estate, she must expressly contract 
with référence to lier separate property, and her trustées must assent. 
Of course, she could not by sluj contract bind herself personally. 
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The constitution of Nortli Carolina of 1868 gave married women a 
légal estate in tlieir separate property. It left them, as before, inca- 
pable of binding themselves personally by their contracts, and a mar- 
ried woman is still compelled, in order to àlîect herself, to in some way 
charge her separate property. 

The words of the présent constitution are that "the real and per- 
sonal property" of the wife "shall remain her separate estate, 
* * * and may be devised and bequeatiied, and, with the written 
assent of her husband, convei/ed, by her as if she were unmarried." 
The act of 1871-2 (Battle's Êevisal, c. 69, § 17) reads: "No woman 
during hercoverture shall be capable of making anycontract to affect 
her real or personal estate without the written consent of her husband." 
Since the new constitution, it has been held that a married woman's 
separate property is not bound by her bond as surety for her hus- 
band, even tliough the husband's assent be expressed in writing, 
when there is no spécifie attempt to charge such property on the 
bond. P'qypen v. Wesson, 74 N. C. 437. 

It has also been held that a married woman could not bind lier 
separate property in any form without the written consent of her 
husband. Harris v. Jenkins, 72 N. C. 183. In the case last cited 
we assume that Mrs. Harris had specifically charged her separate 
property, as otherwise the case would fall directly under the princi- 
ple in Pippen v. Wesson, and the bond would hâve been inoperative, 
even with the husband's written consent. 

Harris v. Jenkins is direct authority for the proposition that in 
North Carolina a married woman's disability to dispose of lier prop- 
erty without her husband's written consent extends to indirectly dis- 
posing of it by binding it by her contracts. But there are two cases 
in which she may seek to bind it, — one when the charge is not for 
the benefit of lier separate estate. It is to such a case only that the 
authority of Harris v. Jenkins applies. There is no décision on, the 
other case of a contract made by her for the benefit of her separate 
estate without her husband's written consent. , 

We should be inclined to say that any législative restriction upon 
her right to contract in managing her property would be^a restriction 
of the right of separate property given her by the constitution. The 
suprême court of North Carolina, in Kirkman v. Bank of Greennhoro, 
77 N. C. 394, has decided that the restriction of article 10, § 6, of 
the constitution of North Carolina, does noc operate to prevent mar- 
ried women from receiving and reducing to possession their property 
without the written consent of the husband; and Eeade, J., in the 
case expressly déclines to consider the power of the législature to re- 
strict the wife's rights in property under the constitution, becauséj 
as be says, the constitution and the statute meaa the same thing. ,^ 
We are of the opinion that a married woman may managei.and 
control her property under the laws of North Carolina without.'jnak-; 
ing her husband her bailitî, and may, in doiug so, ineur and'render 
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her separate property liable to such charges as are proper to its man- 
agement. 

In equity a married woman could only sue by a next friend, and 
the reason was that there might be some one responsible for costs. 
Now, in North Carolina she may sue by herself with respect to her 
separate property, and it would seem that she wouM by so dohig 
charge her separate property with the costs. However this may be, 
the case of Manning v. Manning, 79 N. G. 293, is direct authority for 
the right of a wife to sue alone. In that case she successf uUy main- 
tained ejectment against her husband for her land. If she has the 
right to sue, she has the right to control the suit. Our conclusion is 
that had the plaintiff been a résident and domiciled in North Caro- 
lina she would bave had, by virtue of her ownership, the right to man- 
age and control her Carolina Central bonds. She would hâve had the 
right to sue upon them. The right to sue would hâve included the 
right to control the suit. She could in good faith hâve compromised it. 
She could bave made any terms to arrange its results, and she could 
hâve not only consented to one plan of reorganization, but to any 
plan that she thought advantageous as a substitute for it; and this, 
although it might change the form of her securities, or lessen their 
nominal amount and value. But, while the locus of the property is 
in North Carolina, the domicile of the plaintiff is in New York. 

The North Carolina law must govern as to the construction of the 
contract, for it is the place of solution, — the place with a view to whose 
law it was made. It must govern as to the form of the remedy, for 
the law of the forum controls that. But as to the ability of the party 
to contract, that dépends upon the law of the domicile, when the ques- 
tion is one of personal ability or disability ; and as to the form of en- 
tering into the contract, the law of the place where the contract is 
made must control; that is, in the last two points the law of New 
York is to be looked to. Kent v. Daicsnn Bank, 13 Blatchf. G. C. 237; 
Pritchard V.Norton, 106 U. S. 121; [S. C. 1 Sup. Ct. Eep. 102.] In 
New York there is no statute requiring the written consent of the hus- 
band to contracts to charge the wife's separate property, and a mar- 
ried woman can bind her separate property, either by making a con- 
tract for its benefit, or by expre«sly charging it in the contract. Yale 
V. Dederer, 22 N. Y. 450. 

We pass to another branch of the case. The first praj'er of the 
complaint asks for the removai of the trustées, and that the bond- 
holders be allowed to appoint new trustées. By the bondholders, we 
suppose the plaintiff to mean the old firsts. Thèse bondholders are 
not, as such, — many of them are not in any capacity, — before the 
court; and we bave no powerin their absence to do what the prayer 
demands. But assuming that, under the gênerai prayer for relief, 
we might grant whatever relief the case warrants, we shall consider 
whether the plaintiff is entitled to the appoiutment by tlie court of 
new trustées. 
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Neitlier the laborious research of plaintifï's counsel, nor what labor 
we hâve been able to bestow on the case ourselves, has brought to 
light any case similar to that of the trust that we are called upon to 
enforce, — a trust for five years, to be exercised by a portion of the cestuis 
que trustent, with power to appoint successors from the cestuis que 
trustent upon résignation. 

Three years and a half of the term has expired. Nearly the whole 
of it will hâve expired before this suit can be possibly determined in 
the suprême court; and the resuit of removing the présent trustées 
■would necessarily be, if it granted the relief desired by the plaintiff, 
to take the railroad in controversy for a few months at most out of 
its présent control, which is that of a majority of its stockholders, 
and then at the end of those months return it to its présent manage- 
ment; for, if the court stopped short of such return, it would do in- 
justice, and would leave the reeovery of the road by those who must 
ultimately be its possessors, to the end of a long and expensive suit. 
Counsel for plaintiff, in their argument at this term, called our 
attention to the fact that on this point in the case its décision would 
practicably be final. The suggestion could not but turn our minds to 
a considération of evils that would ensue were we, without any possi- 
bility of remedy by appeal, to change for so short a time the entire 
management of a long line of railroad, its ofBcers, and other employés, 
its policy and connection, and unsettle, with no possible permanent 
good results, an important factor in the business interests of the state. 
Were this an action for the possession of land for a short unexpired 
term, we would doubtless be bound, upon the finding of a jury, to fol- 
low that finding as of strict right. But the parties to this action are 
in a court of equity, — a court bound to look carefully to the whole re- 
suit of its discretionary action. 

The relief given against a breach of trust is twofold; it is rétro- 
spective, in order to remedy the mischief already done ; and, secondly, 
prospective, with a view to the prévention of furtber injury. Hill, 
Trustées, [*522.J Under the first head comes the following of prop- 
erty illegally disposed of, and capable of being followed mî. specie, ac- 
count with trustées, charging them with interest, etc.; and in this the 
court enforces strict équitable rights, exercising discrétion only in 
the question of interest. 

Under the second head comes the removal of trustées and the ap- 
pointment of new ones; and this dépends upon the exercise of légal 
discrétion. It is not every act amounting to a breach of trust which 
will induce the court to remove a trustée. The acts must be such as 
to endanger the trust property, or to show a want of honesty or ca- 
pacitj-; and when the failure in duty has proceeded from misunder- 
standing, the court has refused to discharge them. Hill, Trustées, 

(*524:.) 

An attempt has been made to show to the court that the présent 
v.lT.no.ll— 49 
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management is siich as to endanger the (riist fund. Perhaps what 
we bave already said about the shortness of time to which the rem- 
edy sought woald apply, would be a sufficient answer to this elaim of 
the plàintiff; but, as a matter of faet, we hâve not been convinced by 
any légal proof that the présent management is engaged in wrecking 
the road. It wonld be very diffieult to corne to a conclusion of this 
kind upon the results of a management that bas had so short a 
time to develop itself in, as has the présent one of the Carolina Cen- 
tral. Certainly, we ought to require something more definite than 
the comparison of one year's receipts with those of a preceding one. 
Too many éléments enter into the annual receipts of a railroad to 
make such a test for any short period a safe one, and the présent 
case is complicated by the faet that the road has just corne out of the 
hands of a receiver, with road-bed, track, and rolling stock ail to be 
renewed. 

It is said by one of plaintiff's witnesses that the Seaboard System is 
a competing, and necessarily hostile, line as to that position of the 
Carolina Central between Hamlet and Wilmington. This may be so, 
and yet it may be a proper Connecting and feeding line for the largest 
part of its mileage. However this may be, and whatsoever might be 
dur opinion had we the power to legislate upon the question of allow- 
ing one railroad System to run auother, which might be projjerly a 
competing line, we are not at liberty to legislate, and we cannot say 
that that shall not be done which the législature of the state allows. 
The act of August 15, 1868, § 4, allows any railroad company 
within the state to purchase stock in any other railroad company in 
the state. We cannot assent to the claim that a comjjany allowed 
to purchase stock cannot vote upon that stock. 

An ingenious argument has been made to convince us that the act 
of August 15, 1868, has been repealed. The power to purchase re- 
ferred to is given in an act making an appropriation to a railroad 
company. It was passed. at wbat is well known in North Carolina 
as the summer session of 1868. That session adjonrned without day 
in the month of August, 1868, and the same législature met in Xo- 
vember the same year, and held what is also well knovrn as the winter 
session of 1868-9. In the following year — 1S69 and 1S70 — the légis- 
lature repealed ail the acts passed at the last session of the législature 
making appropriations to railroad eompanies. The argument of 
counsel is that the summer session of 1868 and the winter one of 
186S-9 were parts of one session. But the question is one of inten- 
tion. The législature did not mean by its act (Laws 1869-70, c. 71) to 
repeal any acts of what was always styled the summer session. The 
laws of the two sittings were published in sejjarate volumes, and are 
always referred as the acts of tbe différent sessions. 

"We hold the act of August 15, 1868, to be in force, in so far as it 
has not been declared unconstitutional by the suprême court of North 
Carolina, and that section 5 of that act is still the law of the land. 
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To bold that tlie control of one railroad company by a majority of 
its stock owned by another railroad company is ground for taking 
away that control, would be iiot to enforce but to nullify the law. 
Beyond the argument that it is te the interest of the Seaboard & 
Eoanoke System to wreck the Carolina Central, and therefore it is 
wrecking it, and thei-efore the court ought to appoint a receiver or 
new trustées, we see very little in this branch of plaintifï's case. We 
can see that the management of the road takes less cotton to Wil- 
mington, and that it is very probable that the road is run less in the 
interest of Wilmington than under the Murchison management; but 
we are not satisiied, by any évidence before us, that there is any 
attempt to run the road against its own interest. No System of 
charges for freight that would indicate this — no giving au unfair 
percentage to the other lines on the freight carried over both — is 
shown. The most that is claimed is that the gieat bulk of the cotton 
carried from the west is shipped north at Hamlet over the Kaleigh & 
Augusta Air-line instead of being sliipped at "Wilmington. We can- 
not say that tbis is necessarily against the interest of the Carolina 
Central Eailroad. We cannot say that the Carolina Central Eail- 
road earns less by this arrangement than it would by the other, be- 
cause we cannot tell whether or not the cotton could be profitably 
sent, to Wilmington rather than to Ncrfolk. We do not know how 
the shipments would naturally be made by shippers. We cannot 
measure the iuducements ofTered by rival lines. 

It is a question of railroad policy that the évidence does not ena- 
ble us to détermine, and that in its nature must be almost beyond 
the reach of courts. The évidence that would induce a court to in- 
terfère in the control of a railroad corporation en the ground that it 
is not run in its own interest, must be clearer than that ofïered in 
this case. 

We pass to tlie alleged breach of trust on the part of the former 
trustées involved in their i-esignations and appàintment of successors. 
The original trustées hâve ail, with the exception of Murchison, who 
is dead, resigned. Their successors hare been appointed, in strict 
conformity with the terois of Ihe trust, from among the new second- 
mortgage bondholders. The original trustées were also large hold- 
ers of second -mortgage bonds, with the stock annexed. Tiiey pooled 
their bonds and sold them to Marchison & Ce, and as a part 
of the sale they agreed to resign and allow IMurchison to name their 
successors. The sale was a sale of a majority of the stock in the 
road, and of the control of the road, and the sale of the control im- 
mediately enhanced the priée recei\'ed for the bonds. They might 
hâve sold stock and control, and received a considération for the 
control, had there been no trust. 

Concède, for the sake of the argument, that the arrangement was a 
breach of trust, they being trustées and not mère bond and stock- 
holders. The same process was repeated when Murchison sold out. 
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The Murcliison trustées resigned, and the Seaboard &; Eoanoke 
trustées came in. Now, the question of what the court ought to do 
is not to be necessarily answered by conceding that there has been a 
violation of duty on the part of the trustées. We recur to the law 
extracted from Hill on Trustées: "The acts must be such as to 
endanger the trust property, or to show a want of honesty or capac- 
ity; and when the failure in duty has proceeded from misunder- 
standing, the court has refused to discharge them." Two sets of 
trustées bave resigned. We hâve been shown nothing to indicate a 
want of capacity or honesty in the présent trustées. As to the original 
trustées, if there has been a failure of duty, and it has arisen out of 
misauprehension or a misunderstanding of the trust, it would be no 
ground for their removal, and therefore no ground for the removal of 
their appointées. 

Was the trust so clearly written as toraake a transfer of the trust 
to the purchasers of a majority of the stock a plain breach? A trust 
so unusual as to be, as far as we know, without a précèdent, expressed 
in terms so meager as simply to say that a certain committee should 
hold certain stock for iive j'sars, without one word about whose 
interests they are to protect, or how, and with such unrestrained 
powers of substitution, may well hâve been the subject of misappre- 
hension on the part of the trustées. 

It is évident that Edward Matthews did not originally ssppose that 
the control of the road could not be turned over to a purchaser of a 
majority of its stock. In his letter of August 18, 18S0, (p. 339,) he 
says to John M. Eobinson, the président of the Seaboard & Eoanoke 
Eaiiroad Company: 

»'I beg to confirm in writing what I said to vou in Paris, tliat I would re- 
duco my offer for tlie sale of 7,600 shares of sto'ck from S3j0,000 to 8800,000: 
ferut, in regard to tlie otlier two offers, I wish you to consider tliem as my td- 
timatiim, and under no circumstances can raake one dollar's réduction, as in 
eitlier offer you get In stock what is intrinsically wortli more than you pay, 
and tlie coîiiraZ of the rortf/ will really cost you nothhig. * * * Our road 
is the naturel onliet of theair-line corapany's line, and I am confident that 
sooneror later tl:ey will realize it, îuid be glad to make some running arrange- 
ment, if not to purchase, uniess I sell the control to you." 

In the letter of September 16, 18S0, (p. 341,) to Mr. Eobinson, 

Mr. Matthews says: , - , , ■ 

"At any rate, I would sell you a majority of the stock, and would .'/â-e you 
a control of the road, and those who refused to sell before would be glad to 
sell after thes' knew that it luul passed under your control, as they would not 
wish to own a minoiùty when anotlier road or roads control." , , 

In his letter to Eobinson of November 26, 1880, (p. 348,) he 
says : "I made you, when hère, a definite oflfer to sell you the con- 
trol, and the 31,500,000 new third-mortgage bonds for §600,000;" 
and on December 4th, (p. 350,) he restâtes the same oflfer, and 
says: "If you do not buy the third mortgage, I should want assur- 
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ance that tlie road would be run in the interest of the Carolina Cen- 
tral Eailroad. * * * if you buy the third œortgage I shall re- 
quire no condition, because you will be interested." 

The défendant trustées say that it was only after they had discov- 
ered that Matthews was tryïjrg to sell a control to Eobinson that they 
Ijooled their stock with that of others, so as to eiîectively p-event 
Matthews from doing so, and it was after that discovery that they 
sokl to Murchison & Co. How Matthews could hâve delivered con- 
trol for the ensuing few years, e%'en had lie secured a majority of the 
seconds, it is hard to say. The majority did pass the control by a 
change in the trustées. We do not think that, even if they did what 
the trust did not allow, they did it with such dishonesty as to brand 
them as incapable of holding positions of trust ; and a fortiori we do 
not think such incapacity attached to the third set of trustées, who, 
at the most, nierely accepted the positions left vacant by their rés- 
ignations. We hold that the case, at the most, cornes under the 
head of misunderstanding, and this we are the more inclined to do, 
as we hâve ourselves experienced great difficulty in understanding the 
trust. We do not know what may hâve been the purposes of the 
différent parties to the création of the trust. The plaintlff's agent 
may hâve expected to protect his third-mortgage bonds by it; the 
other bondholders may hâve devised it to protect themselves against 
the plaintifï, and prevent her from obtaining an immédiate control of 
the road. But if we look only at the terms of the trust itself, mea- 
gerly as it is expressed, there is enough in it to show that it was so 
written as to make a trust for the benefit of the holders of the new 
second-mortgage bonds, and of them only. This clause, the only 
one indicating the purpose of the trust, shows it: "But the same 
may be distributed sooner, when full interest upon second mortgage 
shall hâve been paid," upon request, and so forth. The purpose in- 
dicated is that there should be no séparation of the stock from the 
second-mortgage bonds for five years, so that the direction of the 
road should be determined by the holders of those bonds, with a view 
to the road being so controlled as to earn income for this class of 
bonds. The fact that the trust might be '■ determined by two-thirds 
of the second-mortgage bondholders when interest should be earned 
upon that mortgage, no référence being made to earning income for 
the third, seems very strong évidence of the correctness of this view 
of the trust, — the one presented by Mr. E. R. Robinson in his brief. 
The plaintifï's last contention is a claim that she is the équitable 
owner of the 615 bonds sold by the pool to Murchison & Co., and by 
D. E. Murchison to the Seaboard & Eoanoke Eailroad Company. 
Her prayer is that the latter corporation or Murchison be declared 
her trustée for thèse bonds, with the annesed stock. To this claim 
the défendant pleads an estoppel of record. 

On the twenty-ninth of October, 1881, the présent plaintiff brought 
an action in the suprême court of the city and county of New York 
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against the firm of Murcliison & Co. for tlie bonds in question. Ey 
her complaint in that action she demanded judgment against défend- 
ants for the possession of said bonds, or damages. A final judgment, 
stated on its face to be upon the merits, dismissing the action, was 
rendered on the twenty-sisth of January, 1882. 

It is contended by the plaintif! that the New York action was an 
action at law of the nature of an action of detinue, and that it is no 
bar to the relief demanded in this bill in equity; that the former 
action asserted a légal and this an équitable title to the bonds; that 
Mrs. Matthews might net be the légal owner of the bonds, and so 
might not be entitled to maintain an action at law for them, and yet 
might be entitled to sue for them in chancery; and that, therefore, a 
judgment for plaint'iï in this court upon the présent cause of action 
might well stand with the judgment against her in the New York 
court. 

As one of the members of this court entertains this view, and as 
we agrée that the plaintiff has no right upon its merits, either at law 
or equity, to the bonds in question, we prefer to put our décision on 
the ground on which we stand together. The burden of proving that 
Murchison & Co. purchased the 615 bonds for the plaintiff resta 
upon her. Such a purchase is evidenced by not a scrap of writing; 
and Mr. D. E. Murchison's claim, that "if there had been any such 
arrangement we should surely hâve had it in writing," seems reason- 
able. 

It is difûcult to conceive that Murchison & Co. agreed to bind 
themselves to undertake a liability of upwards of half a million of 
dollars without any writing which would bind the plaintiff, and with- 
out any security for the money to be disbursed. It would take con- 
vincing évidence to satisfy us of this, and there is no such évidence. 
None exists in the correspondence. There can be no doubt but that 
Murchison & Co. had undertaken to purchase for plaintiff a number 
of bonds in aid of her effort to secure a controUing interest in the 
road. 

On the second of April, 1881, Matthews wrote to Murchison: "Our 
only way is to buy 85 second-mortgage bonds. I am willing to buy 
one-half of them, or ail. " On the thirtieth of April, Murchison wrote : 
"If you will keep quiet, others can no doubt buy the bonds; think we 
can." On the twenty-sixth of June he wrote to Matthews that ail 
the holders of seconds had combiued, and that they would accept 110 
for GOO seconds. As late as July 13th he wrote: "If the pool breaks, 
we will buy the fifty bonds at once;" meaning, as we suppose, for the 
plaintiff. Whenit became évident that it was impossible to buy any 
small number of bonds, that undertaking necessarily fell through. 
This was évident in July, 1881. We know of nothing to hâve pre- 
vented Murchison & Co. from buying thepooled bonds for themselves. 
It is évident that if they had not done so, Eobinson would. Cer- 
tainly, Murchison & Co. would not bave been authorized, under a 
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commission, to buy enough bonds to make, •with wliat plaintiff thon 
liad, a majority — to buy 615 bonds. This would hâve required, in- 
stead of say fifty, over five hundied thousand dollars. If they were ever 
employed to buy thèse, it was at tbe meeting of the second of July, 
1881. The previous correspondence is irrelevant to -what then uap- 
pened. The wbole évidence upon that subject is in brief compass. 
Edward Matthews swears that on tliat day W. F. Sorey, of the firm of 
Murchison & Co., asked bim •whether, "if they could not buy part of the 
bonds without buying ail," affiant would take ail, and affiant replied 
that he would. Priée, it is stated, was mentioned, but it is not stated 
tbat then, or at anj' otlier time, anything was said about raising the 
large sum required for the purchase. Watson Matthews (p. 140) 
conflrms this ^tatement, and Mr. Roberts, (p. 160.) 

We should find it difficult from this to find that concurrence of 
mind that makes a binding contract. But against it stands tbe dé- 
niai of Sorey, the testimony of Murchison tbat he had just told Mat- 
thews that he should act solely and entirely for bis firm in buying the 
bonds, the improbability of so large a transaction being so loosely 
undertaken, and the letters of Edward Matthews, wbieh seem in- 
eonsistent with the existence of such an undertaking. On the twenty- 
ninth of July, 1881, Murchison & Co. wrote to Mattbews that they 
bad purchased the 616 bonds on their own account. It is natural 
to look to Matthews' reply to see whether he immediately claimed the 
bonds as bis. He wrote on the 30tb : 

"I supposée! that I was to liavo part of the purchase. I tliink you oiight, 
under the circumstauces, to treat me frankly, and inform me what you paid, 
and who is associated with you in the purchase, if auy one, and inform me 
what your plans are." 

On the next day Watson Matthews wrote to his brother, Edward : 

'' I do believe that you will be called on sooner or later to buy thèse bonds, 
at a considerably his^her price than Murchison & Co. paid for tliem, or they 
wi!l be sold to other parties; but you can do nothing." 

On the thirtieth of July, Matthews writes to Murchison & Co. a let- 
ter, introduced in Sorey's affidavit, which is also clearly iuconsistent 
with any claim to the bonds. We think the prépondérance of testi- 
mony is very strong against tbe claim that the plaintiff is the owner 
of the 61.5 bonds, in either law or equity. 

The pleadings and évidence in this suit are Yolumir»jus ; the printed 
arguments submitted to us hâve been even more extonded than the 
record. 

This opinion is longer than we would wish it, but wç bave en- 
deavored to cover ail tae material points in the case. If any bave 
been omitted, it bas not been through any failure on our part to es- 
aminé the whole of the immense mass of papers presented to the 
court. 

Bond, J., concurs. 
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MiTCHELL and another v. Eoberts, as Assignée, etc. 
(Gireuit Court, B. D. Arkansaa. April Term, 1883.) 

1. MOKTGAGB OF NoT^S— PlEDGE. 

A mortgage of personal property is a sale of the property by way of securing a 
debt, witli a condition lliat if tlie mortgagor pays llie debt the sale shall be 
void ; a pledge contains no words of sale, but an authority, if tlie debt is not 
paid, to sell tlie pledge for tliat purpose. In the former case the title passes to 
the mortgagc-e ; in llie latter, llie title remains in the pledgeor, allhougli pos- 
session is given to the pledgeo. 

2. BAME — TeNDER AT COMMON LaW. 

At common law a tender of the debt on the law-day satisfies the condition of 
the mortgage, and discharges the property froin the incumbrance as elïectually 
as payment, but the debt rcmains, and may be recovered by action at law. 

3. Sajie — Tender after Breach of Condition. 

The gênerai rulo is that at common law a tender of the debt after breach of 
the condition does not operate as a discharge of the mortgage. Uut this rulo 
is not uniform, and in New York, jMichigan, and New Hampshire a tender of 
the del)t after maturity has the same ellect as a tender on the Jaw-day, and re- 
leases the lien of the mortgage. 

4. Same — Tender apter JIatuiîitt — Effect on Lien. 

A tender of the debt after its maturity extinguishes the lien on personal 
property pledged to secure its payment, and the pledgeor may recover the 
pledge or its value in any proper form of action, without keeping the tender 
good or bringing the money into court; and the pledgee may hâve his action 
for the debt. 
6. Debt Payarle in Monet — Effect of Tender. 

A debt payable in money is never discharged by a tender. It is only wKere 
a debt is payable in specih'c articles of personal property that a tender opérâtes 
as a satisfaction of the demand. 

6. Pledge for Debt of AKOTnER. 

■\Vhere the owner of property pledges it for the debt of another, he is to be 
treated as standing in the relation of a surety. 

7. Same — Tender by Principal, Debtor — Discharge of Surett. 

If the principal dcbtnr, after the maturity of the debt, tenders the amount 
due to the créditer, and lie refuses to receive it, the surety is discharged. 

8. Bajie — WiiEN Considered a Surett. 

When property of any kind is mortgaged or pledged by the owner to secure 
the debt of another, such property occupies the position of surety, and what- 
ever will discharge a surety will discharge such property. 

The plaintif! B. E. Mitchell -was the payée and owner of two ne- 
gotiable promissory notes executed by one A. H. Blythe, each for the 
sum of $1,000, wbich he indorsed and delivered to the Commercial 
Bank of Texarkana for collection. Subsequently his brother, S. T. 
Mitchell, borrowed $500 on his own account from the bank, for which 
he executed his note, and to secure its payment assumed, as agent 
for B. E. Mitchell, to pledge the two Blythe notes belonging to the 
latter, and then held by the bank for collection. S. T. Mitchell tend- 
ered payment of his note after its maturity, and afterwards, as agent 
for B. E. Mitchell, demanded the surrender of the pledged notes. The 
défendant declined to accept the tender or deliver the notes, upon the 
ground that B. E. Mitchell was liable to the bank upon his iudorse- 
ment of the note of one H. M. Beidler for $350; and afterwards ad- 
vertised the notes for sale to pay the note of S. T. Mitchell and the 
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Beidler note. Thereupon the bill in this case was filed, setting up 
tLe tender, and praying for an injunction to restrain the sale of the 
pledged notes, and for a decree requiring the défendant to surrender 
the same to the plaintiff B. E. Mitchell. The tender was not brought 
into court, and the bill does not offer to pay the S. T. Mitchell note. 
The answer admits the tender of the amount due on the S. T. Mitch- 
ell note, and allèges it "was not accepted and the pledge surren- 
dered because B. E. Mitchell was indebted to the bank in the further 
sum of $350 on his indorsement of the Beidler note. The tender 
was not refused because it was coupled with any condition, but be- 
cause it did not inelude the amount of the Beidler note. 

Joyner é Byrne, for plaintiffs. 

0. D. Scott and J. M. Moore, for défendant. 

Caldwell, J. The authority of S. T. Mitchell to pledge the Blythe 
notes, belonging to his brother, as security for his own note of $500, 
is not open to contestation. The original bill expressly admits hia 
authority to do so ; and the amended bill admits it by implication 
and ratifies the act, and pleads the tender of the amount due on the 
S. T. Mitchell note in extinguishment of the lien of the pledge. 

It is equally clear the Blythe notes were not pledged as security 
for the Beidler note discounted to the bank by B. E. Mitchell. The 
answer allèges that Mitchell's liability aa indorser of this note was 
fixed by due presentment for payment and notice of non-payment. 
This is denied by the replication, and tbere is no proof to support 
the answer. It is clear, therefore, upon the case as it stands, that 
the assignée had no right to retain the Blythe notes as a pledge for 
the payment of the Beidler note, because it is not shown that the 
bank or its assignée had any claim against B. E. Mitchell on account 
of his indorsement of that note or otherwise. The foUowing, then, 
are the facts upon which the case must turn : The debt due the bank 
was the debt of S. T. Mitchell. The notes pledged to secure its pay- 
ment were the property of B. E. Mitchell. The debtor, S. T. Mitch- 
ell, tendered to the défendant, who is assignée of the bank, the full 
amount of the debt after its maturity, and as the autborized agent 
of B. E. Mitchell demanded the return of the notes pledged as security. 

Upon thèse facts is the plaintiff B. E. Mitchell entitled to recover 
the notes belonging to him, and which were pledged to secure the 
payment of the debt of S. T. Mitchell, without paying the latter'a 
debt? This question is of easy solution, both upon principle and 
authority. The transaction was not a mortgage, but a pledge, and 
must be tested by the rules applicable to that class of bailments. 
This distinction is important. Mr. Parsons says: "The différence 
between a pledge and a mortgage bas not until lately been strongly 
marked. In récent times, however, and in this country, this distinc- 
tion is assuming a new importance. In ail our commercial cities 
the pledging of personal property, especially of stocks, bas been very 
common, and récent cases hâve established, or at least atËrmed, rigbts 
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and liabi'lities peculiar to sncli contraets.and quite différent from 
those which attend a mortgage." 2 Pars. Cont. 112; Jones, Chat. 
Mortg. § 7. 

In a late work the différence between a mortgage and a pledge of 
stocks is coneisely stated. "A mortgage," says the autlior, "is a 
sale of the stock by way of securing a debt, with a condition that if 
the mortgagor pays the debt the sale shall be void; a pledge coiitains 
no words of sale, but an aiithority, if the debt is not paid, to sell the 
pledge for that purpose. In the former case the tiîie passes to the 
mortgagee; in the latter, the title remains 'u the pledgeor, although 
possession is given to the pledgee." Dos Passes, Stock Brokers, 058. 

At common law a mortgage was a convenance to the mortgagee, to 
be void upon condition the mortgagor paid the debt at the specified 
day, and to become absolute on failure so to pay. 'X'ùe mortgagee 
■was invested with the légal title. It was not necessary to the valid- 
ity of the mortgage that the possession should pass to the mortgagee, 
though the right et jiossession was in him. The mortgagee acqnired 
the title of the property, and the mortgagor parted with the title as 
in the caseof sale, reserving only the right to defeat thetransfer and 
reacquire the property by paying the debt on the day named. If the 
mortgagor paid tiie debt or made a légal tender of it at the specified 
day, the condition of the mortgage was satisfied, and the property 
forever discharged from the incumbrance; but upon default of pay- 
ment aceording to the condition, the absolute title, at law, vested in 
the mortgagee. 

A pledge is a bailment of personal property as a security for 
some debt or engagement. It is completed by a delivery of the prop- 
erty ; it does not transfer the title ; it only gives the pledgee a lien 
upon the property for his debt, and the right to retain the possession 
until his debt is paid. But the non-payment of the debt, even after 
it is due, does not work a forfeiture of the pledge; the title remains 
in the pledgeor until it is divested either by a foreclosure in equityor 
bya sale on due notice. Story, Baihn. §§ 2S6, 287, 308-310; Edw. 
Bailm. §§ 245, 279. 

Where the thing pledged is a chose in action, the term "collatéral 
security" is now most commouly applied to the transaction, andis the 
term used by the parties in this case; but this change of name bas 
worked no change in the law. 

At common law a tender of the mortgage debt on the law-day sat- 
isfies the condition of the mortgage, and discbarges the property 
from the incumbrance as eft'ectually as payment ; but the debt re- 
mains, and its payment may be enforced by an action at law against 
the mortgagor. And in pleading a tender on the law-daj' in dis- 
charge of the condition of a mortgage, the mortgagor is not required 
to allège continued readiness to pay, nor need he bring the money 
into court. The tender, when made, discharged the incumbrance, 
not conditionall}', but absolutely and forever. 
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"If A. borroweth a hundred pound of B., and after mortgagetli land 
to B. upon condition for payment thereof, if A. tender trie money to 
B. and lie refuseth it, A. may enter into the land, and the land is 
freed forever of the condition, but yet the debt remaineth, and may 
be recovered by action of debt." Harg. Co. Lit. [209^] § 338. And 
upon this point the cnrrent of authorities is unbroken from Lord 
Coke's lime to the présent. Jones, Mortg. §§ 886, 891, and cases 
cited ; Schearff v. Dodge, 33 Ark. 346. 

But the gênerai rule is that at common law a tender of the mort- 
gage debt after breach of the condition does not operate as a discharge 
of the mortgage. The ground of this rule is that upon failure to pay 
at the specified day, according to condition of the mortgage, the mort- 
gagee's title at law becomes absolute, and he cannot be required 
to accept the tender and restore the property. It is true that after 
breach of the condition the mortgagor bas in equity a right to redeem, 
but the only efïect of a tender after that time is to stop interest and 
protect from cost so long as it is kept good. Jones, Mortg. §§ 9, 892 ; 
Jones, Chat. Mortg. § 632 ; Whart. Cont. § 972 ; Rowell v. Mitchcll, 
68 Me. 21 ; Erskine v. Townsend, 2 Mass. 493 ; Currier v. Gale, 9 
Allen, 522; Holman v. Bailey, 3 Metc. 55; Shiclds v. Lozear, 34 N. 
J. Law, 496; Storey v. Krcivson, 55 Ind. 397; Perre v. Castro, 14 Cal. 
519 ; Himmchnann v. Fitzpatrick, 50 Cal. 650. 

But upon this point the authorities are not quite uniform. In 
New York, Michigan, and New Hampshire a tender of payment, after 
maturity of a debt, bas the same effect as a tender on the law-day, 
and releases the lien of a mortgage given to secure it. Whart. 
Cont. § 972; Jones, Mortg. § 893; Kortu-right Y.Cady,21 N. Y. 343; 
Edwards v. Ins. Co. 21 Wend. 4t)7; Moyiiahan v. Moorc, 9 Mich. 9; 
Potts V. Plnstcd, 30 Mich. 149; Swett y. Horn, 1 N. H. 332; RoUnsoa 
V. Leavitt, 7 N. H. 73. 

The ground of this ruling, in tlie states last mentioned, is that a 
mortgage is no longer what it was originall}' at common law — a con- 
vej'ance to the mortgagee, defeasible only upon pa_yment at the speci- 
fied day; but that it is merely a security for the debt to the mort- 
gagee, creating a lien on the property analogous to that created by a 
pledge of goods as a security for a debt, and tliat a tender after 
breach of the condition lias tlie same effect as a tender made in case 
of a pledge of personal property. In Jones, Mortg., it is said the New 
York rule in regard to the efïect of a tender after breach of the con- 
dition does not appJy in that state, nor in other states, except Michi- 
gan and Oregon, to ehattel mortgages ; which, it is lield, do not create 
a lien merely, but vest the légal title in the mortgagee. Jones, Chat. 
Mortg. §§ G34, 637. 

But whether a mortgage is to be regarded as retaining ail its com- 
mon-law incidents, or as a mère security for a debt, and whether a 
tender of the debt after its maturitj^ does or does not diseharge the 
lien of the mortgage, need not be decided. 



780 FEDERAL REPORTËU. 

In the case at bar the question is whether a tender of the debt, 
after its maturity, extinguishes the lien on personal property pled^cd 
io secure its payment. Upon tliis question there is no conflict in the 
authorities. The rule is settled that a tender of the debt, for which îbe 
property is pledged as security, extinguishes the lien, and the pledgeor 
may recover the pledge, or its value, in any proper form of action, 
without keeping the tender good or bringing the money into court; 
because, like a tender of the mortgage debt on the law-day, the 
tender having once operated to discharge the lien it is gone forever. 
This rule accords with justice and fair dealing. It would be an ex- 
eeeding great hardship on the debtor if the créditer had the right to re- 
fuse to accept payment of the debt after it was due, and at the same 
time retain the debtor's property or a lien upon it for the debt. Ad- 
vantageous sales would be prevented, collections delayed, and crédit 
lost by the inability of the debtor to free his property. In many 
cases debtors would be ruinrd before they could obtain relief by the 
slow process of a bill in equity to redeein. And on a bill to redeem 
a debtor would hâve to pay interest and costs down to the decree, 
unless he had kept the tender good. Thus the debtor, in order to 
protect himself against interest and costs, would be deprived of botli 
his property and the use of his money at the pleasure of his creditor, 
or until the end of a chaneery suit could be reached. On the other 
liand, a creditor who refuses to reoeive payment of his debt when law- 
fuUy tendered, eannot complain at the loss of his securitj' for that 
debt, "because it shall be accounted his own folly that he refused the 
money when a lawful tender of it was made unto him." 

A dabt payable in money is never discharged by a tender. It may 
operate to discharge liens and sureties, and deprive the creditor of ail 
collatéral securities, but the debt remains. It is onl}^ where a debt 
is paj'able in spécifie articles of personal property that a tender 
oijerates as a satisfaction of the demand. In such cases, a tender 
properly made discharges the debt, and the articles tendered become 
the property of the creditor, and afterwards are kept at his risk and 
expense Bamet/ v. Bliss, 1 D. Chip. (Vt.) 390; S. G. 12 Amer. 
Dec. 696; Sheldon v. Skhmer, 4 Wend. 525; S. C. 21 Amer. Dec. 161 ; 
L imb V. TMthrop, 13 Wend. 95; S. C. 27 Amer. Dec. 174, and note. 

The pledgee may, therefore, notwithstanding the tender, bave his 
action at law against the debtor for his debt; for while the tender 
extinguishes tke lien and renders the further possession of the pledgee 
tortious, it does not relieve the debtor from personal liability to pay 
the debt. Bacon's Abr. tit. "Bailment, B;" Edw. Bailm. § 230 
Story, Bailm. § 341; Jones, 'Mortg. § 893; Jones, Chat. Mortg. § 7 
Kortwriglit v. Carli/, 21 N. Y. 348; MoijnahaH v. Mourc, 9 Mich. 9 
Potts y.'piatstcd, 30 Mich. 149. 

The same rule applies to meohanics' liens for work and labor be 
stowed on personal property. Upon a tender of the amonnt due, tht 
lien is discharged and the owner maj' recover his property, or dam 
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âges for its détention, and the bailee whobestowed tlie labor must re- 
sort to his action to recover his money. Phil. Mech. Liens, § 511; 
Bail V. Stanley, 5 Yerg. 199; Moynahanw. Moore, 9 Mich. 9. 

ïhere are other grounds upon wlaich tlie plaintiff B. E. Mitchell 
is entitled to the relief wliich he seeks. Where the owner of prop- 
erty pledgesit for the debt of another, he is to be treated as standing 
in the relation of a surety. Edwards, Bailm. § 302; King v. Jiald- 
win, 2 Johns. Oh. 554; S. C. 17 Johns. 384; Sirong v. iVoostcr, 6 
Vt. 536; Ingallsv. Morgan, 10 N. Y. 178; Eddy v. Traver, 6 Paige, 
521. And it is well settled that if the principal debtor, after the ma- 
turitj' of his debt, tenders the amount due to the créditer and he re- 
f^ises to receive it, the surety is discharged. Brandt, Suretyship, 
§ 295; Sears v. Van Dusen, 25 Mich. 351; Joslyn v. Eastman, 46 Vt. 
258; Ctiriac v. Packard, 29 Cal. 194. x\nd when property of any 
kind is mortgaged or pledged by the owner to secure the debt of 
another, such property occupies the position of surety, and what- 
ever will discharge a surety will discharge such property. Brandt, 
Suretyship, §§ 21, 22; Chrïstncr v. Bioivn, 16 lowa, 130; lîoivan 
Sharps' Il\1ïe, etc., Co. 33 Conn. 1; Union Bank y. Govan, 10 Smedes 
à M. 333; White\. Ault, 19 Ga. 551. 

There is nothing in the décisions of the suprême court of the state 
in confiict with the conclusions reached. In Schearffv. Dodge, 33 Ark. 
346, the court afHrm the doctrine that a tender of the debt on the law- 
day discharges the mortgage, but hold that a tender of the money due 
on a contract for the purchase of land, where the vendor retains the 
légal title, does not discharge the vendor's lien, and that he cannot 
be divested of the légal title except upon actual payment of the pur- 
chase money. In Hamlett v. Tallman, 30 Ark. 505, défendant was 
entitled to a landlord's lien, under the statute, on the crops, consist- 
ing of cotton, for the rent, and was in possession of the cotton, but 
had not commenced prooeedings under the statute to enforce his lien. 
The rent, whicli was payable in money, was tendered by the pur- 
chaser of the crop from the tenant, and the landlord refusing to accept 
the tender the purchaser brought suit to recover the cotton, and ob- 
tained a judgment below for its value, without déduction for the rent, 
and without bringing the fonder into court. In the opinion in the 
case, the différence between the efïect of a tender on a creditor's rigbc 
afterwards to recover his debt, and its efïect on a lien to secure the 
debt, is not adverted to, and the décision seems to be rested solely on 
the well-understood rules applicable in the former case, viz., that a 
tender is not équivalent to paj'ment of the debt, and that its only efïect 
is to stop interest and proteet from costs solong as the tender is kept 
good. It is undoubtediy true that a tender does not operate as a sat- 
isfaction of a money debt, but it is equally true that it does in manj' 
cases hâve the effect to discharge liens and deprive the créditer of ail 
collatéral seeurities, and for tbis purpose it is the exact équivalent of 
payment. The case décides that the landlord's lien given by statute 
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is not discharged by a tender of the rent, but the reasoning by which 
that conclusion was reachedis not given, and is not very obvious, and 
for that reason the case as an authority must be restricted to cases on 
ail-fours, as was the case of Bloom v. McGehee, 38 Ark. 329, wliero 
Hamlett v. Tallmnn was foUowed without inquiry or discussion. 

The authorities supporting the conclusions reached in the case at 
bar are not cited or referred to, and it is extremely plain the court did 
not intend to overrule them or dispute their authority. 

Let a decree be entered requiring the défendant to deliver to the 
plaintiff B. E. Mitchell the two Blythe notes, pledged to secure the 
payment of the note of S. T. Mitchell. 



A pledge differs from a cbattel mortgnge in three essentiel characteristics : (1) 
It niay be constitutetl without any coutract in wriling, meie'.y by delivery of 
the thing pledged; (2) it is coustituted by a delivery oï the tliing pledged, 
and is eontinued only so long as the possession remains with the creditor; (3) 
it does not generally pass the title to the tliing pledged, but gives only a lien 
to the creditor, while the debior retaius tlie gênerai property. But, as re- 
gards choses lu action, the distinction that a mortgage is a transfer of the title, 
while a pledge is a mère lien witliout a transfer of title, does not hold good; 
for, in most cases, a pledge of choses in action can only be raade effectuai by a 
transfer of the légal title. Thus, in a pledge of negotiable paper, tlie title 
necessarily passes by a delivery of the paper if this does not require indorse- 
ment, or if it does requii'e indorsement, then by delivery after such indorse- 
ment. To make the pledge an effectuai security, it is necessary that the pledgee 
should hâve the légal title. ïhe same is true iu gênerai as to otlier transfers 
of choses in action, such as transfers of corporate stocks. A transfer of the 
title to s-uch incorporeal property is generally an essential part of the delivery 
of it in pledge. An absolute transfer of sucli property as seourity for a debt, 
is a pledge and not a mortgage. The gênerai property may be regarded as re- 
maining in the debtor, though the légal title be transferred to the creditor. A 
transfer of such property by an assignment which is not in form or substance 
a mortgage, will constitute a pletlge of it.^ 

It is true that tbere may be a mortgage of a promissory note or other chose 
in action, but to constitute a mortgage of it the convej'ance must be made 
substaritially in the f orra of a mortgage; that is, it must be a conveyance u{X)n 
a condition or defeasance expressed in the instrument of conVeyance, or by a 
separate instrument which would be construed as part of tlie conveyance. 
Thus, if a policy of Insurance be assigned, and the instrument of assignment 
or a separate defeasance provides that the assignment shall be nuU and void 
upou the payment of the debt secured, but otherwise shall continue in full 
force, the transfer constitutes a mortgage and not a pledge. " The purport and 
substance of the coutract, and the intention of the parties, as disclosed by the 
language they hâve made use of to e.xpress it, clearly iiwlicate a sale or mort- 
gage rather than a pledge."^ An assignment, absolute in form, of a promis- 
sory note, or other coutract, as collatéral security, is a pledge rather than a 
mortgage of it. The fact that the title passes in form, does not make the 
transaction a mortgage. A transfer of title is necessary in ovder that the 
creditor may hâve full control of the coutract, and the means of promptly en- 
forcing it.^ 

IWilsonv Llttle, 2X. y.443; Dewey V EoiV- SDilr^in v. Mnt. Ben. Life Ins. Co ns .M'1.31.', 

man, S Cal 131. per Mili.kr. J. 

3 ay V. -Mi,-s, 31CaI. Ii3. 
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A tender of tlie amount due on a debt for which property is lield in plpdge, 
or fo" which collatéral security has been given, at the time the debt is due, or 
afterwards, whoUy discharges the lien of the pledge, and revests the titlo to 
the thing pledged in the pledgeor, so as to entitle hitn to maintain trover or 
replevin therel'or.' In this respect a tender is équivalent to actual payment. 
A tender of a part of the amount of the debt will not hâve the elïect to revest 
the atle to any part of the property pledged;^ the debt must be paid as a 
whole, ■,rAû the tender, to be effectuai, must be co-extensive with the whole 
lU'bt seoured.' In one respect a tender is not équivalent to payment; for, al- 
though the lien is discharged by either, the debt is not discharged by a tender, 
l)ut tue pledgee may still maintain lus action for this. 

A creditor, by refusing a tender properly made cf the amount of a debt se- 
cu:«d by a pledge, couverts it to his ovvn use. Ile makes it liis own so far 
lis to run the chance of any dépréciation that may afterwards occur. Ile ean- 
not sue for and recover the debt without niaking a proper allowance for the 
value of the pledge as it was at the time of the tender in reducing or satisfy- 
ing the dobt.* Ii in such case there be a surety of the debt, he is released; 
for the surety is entitled to bave the security delivered up to bim upon his 
payiug the debt; and when the creditor has, by his own act, destroyed tlie 
security or rendered it valueless, or put it out of his power to give the surety 
the benefit of the substitution, the latter is discharged.-^ 

Upon the pledgee's refusai of a tender of the whole amount of the debt se- 
cured, the debtor may maintain trover for the property, and he is entitled to 
damages to the full value of the property, without any abatement for the 
amount for which the property was pledged. ïhe creditor must resort to an 
action to recover the debt. ïhe refusai of tlie tender diseharges the lien upon 
the property, and places the parties in relation to the property in the sauie 
position as if the debt has been paid, and no pledge had ever existed.'' 

A tender, t > hâve the effect of dischargiiig tiie lien of h pledge, must be 
absolute and unconditional, and must in ail otber ways conform to the gên- 
erai rules re'.iting to the mode of making n tender. The money need not be 
actually produced, if the debtor has it ready and offers tp pay it, but the cred- 
itor dispenses with the production of it in any manner; as, for instance, by 
Bxpressly saying to the debtor that he need not pioduce the money, as he 
wot'.ld not accept it." But a bare refusai to receive the sum offered, and a 
demand of a larger sum, are not enough to excuse an aetual tender of the 
money. Thus, where a debtor met his creditor for the purpose of redeeming 
stock held in pledge, and the amount due upon It having lieen agreed upon, 
the debtor's agent and broker was about to lill up a check for the amount, 
when the creditor requested that the business shouldbe postponed to the next 
day, and demanded the whole value of the stock, amountlng to niucli more 
than the sum liquidated, under tlie pretense that lie was responsible assuretj' 
^'or the debtor, on another and separale account, the tender was held to be 
ineffectual.^ 

A tender, accompanied with a demand for a receipt, or a discharge of a 
lien, or a return of securities, is not an unconditional tender. A tender 
sliould not be accompanied with a demand for anything more than tlie pro- 
duction and delivery of any negotiable paper representiug the debt which is 

IRr.icMfl" V. Davies, Cro- Jac. 244; S. C. 1 afflimed, 4 Hill, 5E2; Ilathnwny v. Fall River 

Balslr. 2.>: Coggi v. Bernard, 2 Ld. I-aym. 9;'!) ; Nat. Bai'k. 131 Mass. 14; Hancock v. rrai.kiin 

S. C Holt, 52S; Byall v.Rowles, 1 Atk.l65,lGr; Ins. Co. 114 Mass. 155. 
Kaskmsv. Keliy, 1 Rob. (N. Y.) lùO; S. Cl Aljb. ôGriswold v. Jactscn, supra. 

Pr. (.X. s.) 63; Bail v. Stanley, 3 Yerg. (Tenn.) 6 Bail v. Stanley, 5 Vers. (Tenn.) 100. 

U9; McCalla V. Clark, 65 Ga.53. TTIiomas v. Kvans. 10 Uast, 101; Kraus V. 

2 Appîeton V. DonaKlson, > Pa St.oSl. Arnold,* Jîoore, 50; Hancock v. Franklin Ins. 

SBigelow V. Voung. 30Ga. IJl, Co IC4 Mass. 13.5. 

4Gr:swold v. Jackson, 2 td-.v. (.V. Y.) Ch. 401 ; SDunham v. Jackson, G Wend. (N. Y.) 22. 
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soiight to be paid.^ Moreover, the tender miist at ail times be kept good; 
that is, tlie debtor must constantly keep on liand the money tendered, separate 
from his other money, ready to pay over to tlie créditer whenever lie might 
t)e ready to take it, and niust bring the money into court.^ 

A tender need not include interest upon the debt if none was con- 
tracted for, and none has accrued by way of damages after a demand. Thus, 
upon a pledge of a watch by way of a sale of it for S82, with an agreenient 
ïhat the seller should hâve it again in 30 days, upon the payment of 887, a 
tender of the latter sum was held sutlicient, the five dollars bonus being re- 
garded as in lieu of interest.^ 

Upon the tender of the amount of a debt for which an accommodation 
note is held as securiiy, the maker of such note, being in effect a surety, is 
discharged. The creditor, by a tender from the principal debtor, has in his 
liands the means of payment, and by his refusai to accept it disoharges the 
surety; and in an action by the créditer upon the collatéral note, tlie maker 
of that need not plead the tender, or bring the amount into court.^ 

Leonaiid a. Jones. 

Ifass v.Higenbotam. 27 Hun, (N. Y.) AK ; SHines v. Strorg, 46 How. N. Y. Pr. 97; af- 

Brookl n 1 aiik v. De Grauw, 23 Weiid. (N. Y.) flrmed. 6 N. Y. 070. 

342. 4 Appleluii v. Dunaïason, 3 Pa. St. 381. 

Scass V. Hiéeuboiam, supra. 



Staffoed Nat. Bank v. Sprague and otliers. 
(Circui' Court, V. Connecticut. September 15, 1883. 

1. Dniîecoiîdf.d Ueed— Attaching Creditor — Connecticut Statute. 

B}' tlie law of Connecticut an unreeorded deed is inetlectual, as against at- 
taching creditors of the grantor, uniess they had notice of such conveyance. 

2. Same— Possession of Ghantee — Notice. 

As a gênerai rule, open, notorious, and exclusive possession by the grantee, 
iinder an unreeorded deed, is sufficient to raise a légal presumptinn of notice, 
to an attachinï creditor of the grantor, of the existence of sucli conveyance ; 
but the testiraony in regard to the notorious possession must be clear and cer- 
tain, and such as to make the inference of notice to the creditor be3"ond serious 
queslion. 

3. S.\ME — Notice of Tenanct. 

In such a cas;' notice of a tenancy will not, it seems, amount to construct- 
ive notice of tlie les-or's title. 

4. Ueed fou Benefit op Ci!Editor — Description of Peopertt. 

By the !aw of Connecticut, wliere the unly des;Tiption of property conveyed 
by a deed of niortgatre is ail the property of the grantors, real and personal, 
in certa n town~ in tliat sta'e, named in such conveyance, the description is in- 
sufflcient, and the deed conveys no title to the Connecticut lands. 

5. Samf. — TitrsTEE to Carry on Business — Non-Assentfng Crkditors — Fiîaud. 

]!y tbe law of Connecticut, wiicre assignments.intended for the benetit of ail 
the "creditors, place the entire estate of the debtor bej-ond the rcach of non- 
E!=senting creditors. in the hands of a trustée, wlio is empowered and d.rectcd to 
carry on an e.xtcnsive and bazardons manufacturing busi iCss for an indetinite 
peiiôd. and thus suljject tlie property of the non-assenting creditors to the haz- 
ards and uncertainties of such business, tbe conveyanceswill be held frauiiulent 
in law, so far as they attempt to convey lanJs in Connecticut as against iiou- 
assenting creditors. 

In Equity. 
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Raicliffc Hicks and -7. Halsey, for plaintiff. 

Charles E. Perldns, for défendants. 

Shipman, J. In the year 1880 the plaintiff recovered judgment for 
$6,479.50 in this court in an action at law against Amasa Sprague 
and William Sprague, having attached as the property of said dé- 
tendants, at the commencement of the suit on October 1, 1878, the 
real estate which is the subject of this bill in equity. On June 10, 
1880, the plaintiff, to secux-e this unpaid judgment, filed its certiô- 
cate of lien upon the attached real estate, in accordanee with the 
statute of Connecticut, whereby a statutory judgment lien was 
placed upon the land described in the certificate, which lien can 
be foreelosed or redeemed in the same manner as mortgages upon 
the same estate. Fifteen pièces of land were described in the 
certificate. The tirst seven pièces and the fifteenth pièce are in the 
town of Sterling. For sufficient reasons the plaintiff has abandoned 
its claim to the seventh pièce, and also to the eighth pièce, which is 
in the town of Canterbury, and the facts hereinafter stated in regard 
to the attached lands will hâve no référence to those two pièces. 
The ninth pièce is in Scotland, the tenth, eleventh, twelfth, and thir- 
teenth pièces are in Windham, and the fourteenth pièce is in Frank- 
lin. Ail the lands now claimed by the plaintiff, except the tenth 
and thirteenth pièces, were originally conveyed to the défendant 
Amasa Sprague. Said two pièces were originally conveyed to the 
défendant William Sprague. AU the lands except the thirteenth 
pièce were conveyed to said grantees prior to August 9, 1805. The 
thirteenth pièce was conveyed to William Sprague on September 28, 
1866. 

On or about August 9, 1863, the A. & W. Sprague Manufacturing 
Company was formed, its capital stock consisting in gênerai of the 
property of the firm of A. & W. Sprague. This firm was originally 
composed of Amasa Sprague, who was the father of the défendants 
Amasa and William, and William Sprague, Sr. Each of the original 
partners had died, leaving a widow and children. The estate of 
neither had been settied, the partnershij) had not been wound up, 
and its affairs had not been adjusted ; but the business had continued 
under the same name, with new partners and the acquisition of new 
pi-operty, until in 1865 the firm consisted of said détendants. For 
the purpose of an ascertainment and adjustment of the rights of ail 
the heirs of the two senior Spragues, and the distribution of the 
interests of thèse parties in the common property, the A. & W. 
Sprague Manufacturing Companj' was formed, and stock was distril)- 
uted to the heirs, or the assignées of the title of the heirs, in propor- 
tion to their respective interests. For the purpose of vesting in the 
corporation the property which was held and managed by A. & W. 
Sprague, except that known as the Quidnick Company property, the 
défendants Amasa and William, with the représentatives of Amasa, 
v.l7,no. 11—50 



786 FEDEr.AL EEPOr.TER. 

Sr., and William, Sr., and the guardian of tlie minor children of tlie 
deceasîed daughter of William Spragae, Sr., conveyed ail their right 
and title, whether derived as iieira at law or personal représentatives 
of the said Amasa Sprague and William Sprague, botli deceased, or 
however dexived, in possession, action, reversion, or remainder, wliich 
the grantors had in and to the prope.r*y, real, per.»)' al, and mixed, 
whoiesoever situated and in whatsoever name any record titles thereof 
stood, "in the posses-^ion of, and held, managed, and contjnlled by, 
the iirm of A. & W. Sprague," saving and exceptuig certain specified 
exceptions, and also excepting the property, rights, crédits, and as- 
sets at any time heretofore held and managed by the tirm of A. & W. 
Sprague, which had been chargea to the grantors, said Amasa and 
William, either jointly or seve-rally, on the oooks of said property so 
charged." This deed was not recorded in the land records of either 
of the towns in this state where anyattached reril estate was situate, 
and the only deed or conveyaiice by said Amasa or said William of 
any of said claimed and attached lands which was ever lodged for rec- 
ord, or w'as recorded in the records of any of said towns, was the 
trnst deed of Decemher 1, 1S73, to Zechariah Chafoe, which is liere- 
inaftev mentioned and which was recorded in the land records of 
Windham, Sterling, and Scotland. 

On or about November 1, 1S73, the A. & W. Sprague Manufactnr- 
ing Company became deeply insolvent. Its stockholders — Amasa 
Sprague, William Sprague, Mary Sprague, widow of William, senior, 
and Fanny Sprague, widow of Amasa, senior — :were also severally 
liable for the debts of the corporation. The property of the corpo- 
ration and of the individuals, estimated to be worth some $19,000,- 
000, was widely scattered, and largely consisted in factories. In this 
state of things, by advice of a committee of their creditors, the A. & 
W. Spragae Manufacturing Company — William Sprague and Amasa 
Sprague, as individuals and as copartners nnder the tirm of A. & W. 
Sprague, Mary Sprague, and Fanny Sprague — mortgaged to Zech- 
ariah Cbafee ail property, real, personal, and mixed, not exempt from 
attachment by law, which the grantors, or either of them, had in cer- 
tain speeified towns in Ehode Island, (tne property in Ehode Island 
being also more particularly described,) Massachusetts, Maine, and 
other named states, and "in the foUowing towns of the state of Con- 
necticut, viz., Steiiing, Sfirague, Scotland, and Windham," but ex- 
cepting from the conveyance ail shares of stook in any corporation 
belonging to any of the grantors, tlie same to be transferred to the 
grantee, upon bis request in writing, by way of pledge to secure tlie 
performance of the condition of the deed. This mortgage was to se- 
cure the notes of said corporation in divers sums, but together 
amounting to 314,000,000, payable to the order of A. & W. Si^-ague, 
and by tl;em indorsed, payable tbree years from January 1, 1874, 
with interest from said date at the rate of 7 3-' per cent, per an- 
num, payable semi-annually, ail which notes W6*€ placed in the bands 
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of said Chafee, "to be by liim used and applied in the payment or 
retiring of such of tlie présent outstandLng indebtedness and J'abil- 
ities aforesaid as the liolders thereof shall, within nine months from 
the date of thèse présents, briug in and surrender and discharge, or 
agrée to extend for the term, and according to the provisions of said 
notes, as so issued by said trustée, to be countersigned by him." 
baid property was to be held by said Chafee in trust, but subject to 
the condition that if the grantors paid the debts which should be 
brought in under tlie deed, tlie expenses of tlae trust, and the soid 
notes that were issued by (he trxistee, then the deed was to be void, 
and nntil default was made in the performance of the conditions, or 
until sale under the trusts, or until entry by the trustée, the grantors 
were to retain the possessiou and use of the granted premises : "Pro- 
vided, and it shall be lawful for said trustées or trustée for the time 
being, at any time, or from time to time, before such default or 
breach, and with or without préviens entry, in their or his discrétion, 
to sell at public or private sale any part or parts of said granted es- 
tâtes and propertj', and to exécute and deliver such deed or deeds as 
may be necessary or proper to vest in the purchaser" a good title : 
"and provided further, that said trustées or trustée for the time be- 
ing may at any time, or from time to time, before default or breach, 
as well as after, enter upon said granted estâtes and property, or any 
part or parts thereof, and take and assume the fuU and absolute pos- 
session and contre] of the same, and in their or his discrétion to con- 
tinue to run and operate, or to close, the mills or print-works of said 
manufacttiring company, or any or either of them, as said trustées or 
trustée for the time being shall deem for the best interests of the 
creditors." The trustée was to apply the purchase moneys (1) to the 
payment of the expenses of the sales and of said trust; and (2) to the 
payment of ail the debts of the grantors which should be brought in 
under the deed, and of ail the notes that should be issued by the 
trustée under the deed, aceounting to the grantors for any surplus 
that might remain after the full payment of the debts and issued 
notes. The trustée was not to be answerable for any loss which 
might happen to the trust estate unless it should occur by his own 
neglect or default. 

On April 6, 1874, the A. & W. Sprague Manufacturing Company, A. 
& W. Sprague, Amasa Sprague, and William Sprague, at the request of 
a large créditer of said corporation, severally executed grants or assign- 
ments in fee-simple to Mr. Chafee of his or their "right, title, and 
intarest, légal or équitable, iii or to ail the property of the grantor de- 
scribe^ or referred to in the trust deedof mortgage," dated November 
1, 1873, "and in or to any and ail estate, real, personal, or mixed, of 
whatever name and nature, wherever situate, not exempt from attach- 
ment by law," in trust, to sell the same at public or private sale, and 
convert the same into money, and the proceeds thereof to apply, first, 
to the payment of ail claims against the grantor provided for in the 
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mortgage of November 1, 1873, whicb had been, or should within nîne 
months from said date be, brougbt in and extended for the time pro 
vided in said mortgage, witb authority to the trustée to make earlier 
payments than in tiiree years; and, secondly, tbe residue of the pro- 
ceeds to apply to the payment of ail the creditors of the grantor. Tbe 
trustée was authorized to run the mills, or either of them, or to allow 
the grantor to run the same, if for the best interest of the creditors, the 
profits to be received by the trustée for tbe purposes above named, and 
he was not to be liable personally for tbe expenses or losses arising 
from running tbe mills, but tbe same were to be charged to the trust 
fund. Neither of thèse deeds was recorded in tbe towns of Sterling, 
Windbam, Scotland, or Franklin. Tbe plaintiff did not assent to either 
of said deeds, whether of mortgage or of assignment, and did not ac- 
knowledge in any manner their validity, did not présent any claim 
to the trustée, and bas not received any notes, dividend, or pay- 
ment. 

Tbe bill prayed, among otber things, in addition to a prayer for a 
foreclosure of the judgment lien, tbat tbe trust deed and assignments 
migbt be decreed void and of no efïect as against tbe plaintiff, and as 
against its rigbts and said judgment lien. 

The position of the plaintiff is founded upon two statutes of Con- 
necticut, and upon what it allèges to be the established course of the 
décisions of tbe supreane court of errors of the state in the construc- 
tion of those statutes, and in regard to tbe efïect of non-compliauce 
"with the recording System of the state on the titles of real estate, and 
upon tbe principlo that the fédéral courts are bound to follow the 
course of décisions of the bighest court of tbe state in tbe construc- 
tion of its statutes, if the course bas been uniform. Townsend v. 
Tudd, 91 U. S. 452; Chicago City v. Rohhins, 2 Black, 428; Graftan 
y. Cmnmings, 99 U. S. 100. 

Thèse statutes are as follows : 

"ICo conveyaiice shall be effectuai to hold lands agajnst any otJier pprson 
but the grantor and lus heirs, unless recorded on the records of the town in 
■wliich the lands lie." 

"AU fian .talent conveyances, suits, judgments, exécutions, or contracts, 
made or contrived with intent to avoid any debt or duty belonging to otliers, 
sliall, notwithstanding any pretended considération tlierefor, be void as against 
those persons only, tlieir heirs, executors, adminlstrators, or assigns, to 
whom siich debt or duty belongs." 

The last statute, "in substance, is pursuant to the stafute of 13 
Eliz. c. 5, and must receive a similar construction." Beittou v. Jones, 
S Conn. 185. 

By tbe law of Connecticut the unrecorded deed of August 10, 1865, 
was ineffectual as against attacbing creditors of the grantor unless 
tbey had notice of sucli conveyance. Ga-rter v. Champion, 8 Conn. 
548; l^lieaton v. Dyer, 15 Conn. 307; Orvis v. Xeurll, 17 Conn. 101 ; 
Bush V. Golden. 17 Conn. 600; Thcallx. Dishrow, 39 Conn. 318. Tbe 
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dépendants do not elaim that there was actnal notice, but insist that 
the plaintiff had implied notice of the conveyance, and of the tille of 
the Sprague Manufacturing Company, from tht fact that it had been 
in possession trom 1865 to the date of the trust deed. 

The question has not arisen before the suprême court of this state, 
but probably hère, as in other states, as a gênerai rule, open, notori- 
ous, and exclusive possession by the grantee under an unrecorded 
deed is sufïicient to raise a légal presumption of notice, to an attach- 
ing créditer of the grantor, of the existence of the conveyance. Mc- 
Mechan v.Griffing, 3 Pick. 149,- Weld v. Madden, 2 Cliff. 584; Pomroij 
V. Stevens, 11 Metc. 244. The remarks of Butler, G. J., in Theall v. 
Disbrow, supra, apparently recognize the doctrine. But the testi- 
mony in regard to the notorious possession of the Sprague Manufac- 
turing Company is meager, whereas it should be clear and certain, 
and should be such as to make the inference of notice to the créditer 
•without serions question. Pomroy v. Stevens, supra. 

Mr. Guild, the book-keeper or assistant book-keeper of the corpora- 
tion from November 1, 1867, to October 1, 1873, and since then in 
the employ of Mr. Chafee, in the same capacity, saj's that the at- 
tached lands hâve been entered upon the real estate accounts of the 
Company ever since its organization, and that the expenses and taxes 
of the lands bave been paid by the company and charged as a part 
of its expenses, and that thèse lands were treated by the companj' 
in ail respects as were its other lands. The Sterling town clerk testi- 
fied that the Sterling land was farming land, and that in 1880 the 
Williams farm "was occupied by a foreman and gang of hands, quar- 
rjdng and farming," and that the lands described in Exhibits 6 and 8 
were occupied by a tenant. The Seotland land is farming land, and 
in 1880 "was used for farming purj)oses." This is the entire testi- 
mony on the subject, and shows that the corporation deemed thèse 
lands to be its own, and treated them as such, but shows nothing of 
the character of the possession, whether palpable or consistent with 
the possession of the Spragues, and nothing in regard to the knowl- 
edge or notoriety in the respective communities where the land was 
situate, of the fact that the corporation was in possession, and shows 
no facts in regard to the acts of ownershi]) by the companj' from which 
such knowledge can be inferred. The j^oint to be proved is notice of 
the unrecorded conveyance to the attacliing créditer. ExiDi-ess notice 
cannot be shown. Notice can be sufficiently inferred by proof of pos- 
session of the land bj- the grantee, which is visible, and accompanied 
by such manifest acts of ownersliip as will naturally be observed by 
others, and impart knowledge that the party in possession is the owner. 
If, after J S65, there was no manifest change of possession, and there 
were no acts by which the public, or so much of the public as was 
conversant with the lands in question, eould infer that the corpoi'ation, 
and not one of the S^oragues, was the real owner, then tne rule which 
raises an inference of ownership from apparent possession does not 
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apply to the case; and frotn the absence of testimony on tbis point — 
an absence which is not due to thoughtless or careless préparation — I 
am led to believe that the apparent ownership was quite consistent 
W'ith the ownersiaip iipon the land records. Some of those Inuds, per- 
baps ail, were occupied by tenants; but the mère fact that a tenant 
occ'^.pied, without knowing to whom he paid rent as bis landlord, is 
not important. "Notice of a tcnancy will not, it seems, affect a pur- 
chasei-with constructive notice of the lessor's title." Siigdaei, Yendors, 
745; Flagfi v. Mann, 2 Sumn. 4S6. 

Tbe Connecticut décisions are definite that the mortgnge deed to 
Cbafee conveyed to bim no title to the Connecticut lands in question. 
Wbether assenting creditors can take advantage of tbis defect of title 
need not be considered in this case. The only description in the deed 
of those lands was, ail the property of tbe grantors, real and personal, 
"in the foUowing towns of the state of Connecticut, viz., Sterling, 
Sprague, Scotland, and Windham," and it is not denied by the de- 
fendants that the deed was, in légal efïect, a mortgage. A gênerai 
description like the foregoing is held in Connecticut to be elearly in- 
sufficient in the case of a mortgage. Tbe décisions are founded upon 
the necessity of strict adhérence to tbe policy of tbe législation of tbe 
state in regard to tbe records of titles of land. 

In Herman \. Dem.ing,4:4: Conn. 124, the court says: 

"It is a fixed principle of our law that mortgage deeds sliould give subse- 
quejit creditors of tlie mortgagor defmile information as to llie debt due to 
the mortgagee, and as to tlie particular property pledged for its payment. It 
is only by knowing what the property is tliat tliey can learn its value, and it 
is as important to them to know its value as to know the amount of tlie debt 
for whieh it is mortgaged; and tbey are entitled to the assistance of tbe law 
of registration in obtaining this information. ïo be told that tbe mortgage 
covers ail the real estate wliich the grantorowns in the town of Hartford is to 
impose iipon them tbe exaraination of many thousand pages of records; for it 
is to be borne in mind that tbe grantor bimself niay bave received bis titles 
by tbe same gênerai description, and from many différent grantors. ïhe 
récognition by tbe courts of such a mortgage as valid would be équivalent to 
the abrogation of the recording System, so far as mortgages are coucerfied." 

Tbis décision was aiSrmed in De WoI/y. Sprague Manufg Co. 49 
Conn. 283, in regard to the deed which is now under considération, 
the court, through Judge Ho\'ey, saying: 

" The deed of tbe A. & W. Sprague Manufacturing Company and others of 
Xoveniber I, 187-3, tested by the rule thus established, (in Herman v. Dem- 
ing.) does not contain a sufficient description to convey to the défendant 
Chafee any title to or interest in the premises songht to be foreclosed by tlie 
plaintiff, unless it is to be regarded as an assignmeut, and not as a mortgage 
or a deed of trust in the nature of a mortgage." 

In gênerai assignments to trustées for tbe benefit of creditors, a 
gênerai description of the land conveyed is sufficient, and the objec- 
tion on account of the insuffieiency of the description in the mortgage 
deed does not, probably, apply to the unrecorded assignments of April 
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6, 1874; bnt by tlie décision in De Wolf \. ManufgCo., supra, tlie 
asijignments, so far as they attempt to convey lands lying in Con- 
necticut, are fraudaient and void as against non-assenting ereditors. 

The mortgage deed and the assignments, taken togetlier, attempt 
to convey the entire title of the grantors in the conveyed property to 
a ti-ustee for the benefit of the ereditors of the corporation, and of 
Amasa and William Sprague, individually and as a copartnership, 
and of the other stockholders, giving a préférence to those who should, 
within nine monfhs from November 1, 1873, extend the time for the 
payment of their debts for three years from Jannary 1, 1874. The 
trustée is aaLhori'^ed to run either or ail of the mills and print-works 
which belonged to the corporation, or to allow the grantor to run the 
same, the profits being receivable by the grantee, and the expenses 
to be chargeable to the trust fund. Thus the property, which was a 
fund for the payment of debts, having been placed beyond the reach 
of non-assenting ereditors, is further subjected for an indefinite time 
to the hazard of the losses resulting from the running of the mills, and 
the manu facturing expenses are chargeable to the entire fund, as 
well that derived from the individual property of the Spragues as 
from the corporate property. The intent of the mortgage and the as- 
signments was not only, by a set of convcyances professedly for the 
benefit of ail the ereditors, to put the entire estate into the hands of 
a trustée for a period not necessarily definite and determined, but 
also to subject the property against the will of non-assenting ered- 
itors, for a like indefinite time, to the hazards of a business exceed- 
ingly extensive, and of uncertain pecuniary profit. "No debtor has 
a right thus to postpone or put in péril tlie rights of his ereditors 
without their cousent, and a cc>nveyance which attempta so to do, or 
which is executed for the purpose of depriving ereditors of their right 
to enforce their just claims against the property of their debtor by 
j)lacing it beyond their reach or control for an unlimited, indefinite, 
or uncertain period, is, in conscience, as well as in law, fraudaient." 
De Wulf V. SpraguS'Manu'''fi Co., supra. 

This legally fraudaient character is apparent upon the face of the 
deeds, and paroi évidence is of no avail that both the grantors and 
the majority of the ereditors thought that the arrangement was for 
the best interest of ail the ereditors, and tliat the experiment would 
be a suecess, because neither the grantors nor a majority of the 
ereditors hâve a légal right, in an assignment for the benefit of ail the 
ereditors, to subject the property of the assigner for an indefinite time 
to the hazards of enterprises which are not only far more extensive 
than those incidental to the windiug up of the business, but are a 
continuation of the business of the debtors to its full extent. Tbe 
cases which just'fy the carrying on ot a manufacturing business by 
a trustée until the stock is exhausted, or the purchase of new mate- 
rials to enable the stock to be worked up, bave no analogy to this 
case, in which the deeds contemplated the carrying on by the trustée 
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of a vast business. Notwithstanding the motivo of tlie debtors and 
the assenting creditors was not tinged with bad faith, the deeds were. 
of sueh a character that the law pronounces them to be fraudaient 
towards non-assenting creditors, and refuses to lend its aid to the 
coercion which would compel them to enter into a business which 
they disapproved. 

The De Wolf Case was decided upon demurrer to the biil, and the 
court held the mortgage to be void, because it appeared upon ttie 
face of the deed that the property of" the corporation was to be ap- 
plied to the payment of the debts of the Spragues individually. In 
this case paroi évidence has been given of the reason tor turning the 
property of the corporation and ail its stockholders into a common 
f und upon one trust for the payment of ail the debts of the grantors. 
I therefore do not think that the De Wolf décision upon that point 
can be regarded as of binding authority in a case in which other 
facts are shown than those stated in the bill and admitted by the 
pleadings. 

The défendant insists that the lands were held by the Spragues 
from 1865 to 1873 in trust for the corporation, and that the mort- 
gage deed was a transfer of the lands to tlie corporation for the ben- 
efit of its creditors, and was, therefore, simply an exécution of the 
trust, and that thereafter those lands were not subject to be appro- 
priated at the instance of the individual creditors for their debts. 

As between the corporation and the Spragues, the latter were 
trustées for the former; but as between the Spragues and their cred- 
itors the lands were permitted to be subject to attachment for the 
debts of the légal owners from 1865 to 1873. If, prior toany action 
by a créditer, the lands had been conveyed by a sufficient deed, they 
wouM no longer hâve been open to attachment, but the transfer by 
the mortgage deed, being governed by the rules pertaining to mort- 
gages, and being operative only as a mortgage, did not convey the 
title to the Connecticut land to Cliafee, and it is not material that, if 
it had been some other kind of a deed, it would hâve conveyed a valid 
title. The deed attempted to transfer the lands to Chafee by way of 
mortgage, and if it was inoperative to vest a title in him, the lands 
still remained liable to attachment. 

Let there be a decree for foreclosure, and that the trust deed and 
assignments are not valid to vest a title in Chafee to the lands in 
question as against the plaintiff, a non-assenting and attaching and 
judgment créditer. 
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United States v. Daubner. 
iDùtrid Court, E. D. Wisconsin. May 21, 1883.) 

1. Maktng and Pkesektii^g Talse CLAur — False Affidavit to Procure Pb;^- 

siox — Rev. St. ^j. 5438, 474G — NoT Felont — CiiaIjLenge of Juuoiîs. 

The offenses described in sections 5438 and 474(i of tlie Revised Statutes are 
not félonies, and a party indicted tlierefor, is not entitled, undor section 819 
of the Kevised Statutes, to cliallenge more tlian three l'urors. 

2. Samk — Rev. St. ^ 819 — Waiting (Jiialeknge — Pi!Actice. 

In tlie trial of sucli a case tlio district court is gnverned by section 819 of the 
Revised Statutes, and under lliat section eacli part_y will be entitled to three 
pereinptorj' challenges ; and wlien tho calling of a new juror is necessitated by 
the challenge of either party, tho other party lias a right of challenge as lo 
such juror, although he niay hâve previously passed the list, provided he has 
not airead}' e.xliaustcd his three peremptorjr challenges. 

3. New Tiîial — JIiscosduct op Jukor — Veiîdict. 

The raere circumstance that a juror in a criminni case rode from the court- 
house witli a witness for the prosecutjon, and boarded at the same place with 
such witness during the trial, without soine further évidence that the circum- 
stance operatcd prejudicially to the défendant, is not ground fordisturbing the 
verdict. 

4. Same — Speaking of Case. 

The tact that twoof tho jurorsspoke of the trial, and the length of tinie con- 
sumed thorein, and one of tliem exhibited a mémorandum book in whieh the 
names of the witnesses were writlen, will not be ground for setling aslde the 
verdict when it does not appear that anyiliing as to the merits of the case was 
discussed in tlie conversation. 

5. Impeaciiiîto Verdict — Affidavits of Juroks. 

The affidavits of jurors as to what transpircd in the jury-room, and thcir 
understandingof the verdict they rendered,or were to render, and of theruling 
of the court in relation to the évidence of a certain witness, cannot hâve the 
ellect to impeach the verdict. 

6. New Triai. — 1>'scfpiciexcy of Evidence. 

"While the court should set aside a verdict which is clearly against the évi- 
dence, and while greater latitude is allowcd in the examinations of motions 
for a new trial, on the ground of the insuOiciency of the évidence, in criminal 
than in civil cases, it should be well satistied of the insufflcieecy of the évi- 
dence to convince the judgmenf, reason, and conscience of Ihe jurors of the 
correctncss of the verdict ; and as the cireumstances whieh properlj^ influence 
the jury are so varions, and so often impossible to be known to the court, there 
should be greater hésitation before the verdict witl be disturbed when the évi- 
dence is contlicting. 

7. S.\ME — Motion D.-,nied. 

As, upon examination of the ruiingsof the court as to the admission and ex- 
clusion of évidence, and the instructions as to the ellect tbcreof, no error ap- 
pears, and the verdict of guilty on the tirst and third counts, and acquittai on 
the second and fourtli, are not inconsistent, and the verdict is sulHcient]}- sujj- 
ported by the évidence, the motion for a new trial is deuied. 

The inflictment in this case was nased upon sections 6138 and 
4746 of the Eevised Statutes of the United States. Section 5438 
provides that "every person who makes, or causes to be made, or pré- 
sents, or causes to be presented, for paj'ment or approval to or by 
any person in the civil * » * service of the United States, any 
claim upon or against the government of the United States, knowing 
such claim to be false, fictitious, or fraudulent, or who, for the pur- 
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pose of obtaining or aiding to obtain tlie paj'ment or approval of 
such claim, makes, uses, or causes to be made or used, any false 
* * * affidavit, knowing the same to eontain any fraudulent or 
fictitious statement, * * * shall be imprisoned at hard labor 
for not less than one nor more tban five years, or fined not less tban 
one thousand nor more than five thousand dollars." Section 4746 
provides that "every person wlio knowingly or willfuUy in anywise 
procures the making or présentation of any false or fraudulent afS- 
davit concerning any claim for pension or payment thereof, » * * 
shall be punished by a iine not exceeding five hundred dollar», or by 
imprisonment for a term not exceeding three years, or by both." 
The indictment contained four counts. The first two counts alleged 
offenses under section 5438, and the last two stated offenses under 
section 4746. « * * Jhe jury found the défendant guilty on the 
first and tbird counts, and not guilty on the second and fourth counts. 
A motion for a new trial was tlien made and argued. 

G. W. Hazelton, for the United States. 

Geo. B Goodwin and James G. Jcnkins, for défendant. 

Dyer, J. The motion is based on various grounds. 

1. "When the jury was impaneled the défendant claimed the right 
to challenge peremptorily any number of the jurors to the extent of 
10, under section 819 of the Eevised Statutes. He asserted such 
right on the ground that the offenses with which he was charged 
were félonies. The court ruled against him on the point, and al- 
lowed him but three peremptory challenges. Section 819 referred to, 
is as follows: 

"Wlien the offense charged is treason, or a caDital offense, the défendant 
shall be entitled to twenty and the United States to flve peremptory chal- 
lenges; on the trial of any other felony, the défendant sliall be entitled to ten 
and the United States to three peremptory cliallenges; and in ail other cases, 
civil and criminal, each party shall be entitled to three peremptory clial- 
lenges." 

\Yhat offenses, under the laws of the United States, constitute 
félonies, as that term is used in section 819, is, perhaps, a close ques- 
tion. It was contended at the bar, by counsel for the défendant, that 
whether or not an offense named in the fédéral statutes is a felonj', 
dépends on the character of the punishment affixed to the commis- 
sion of the offense, and where such punishment is imprisonment at 
hard labor, the offense is a felony. On the part of the prosecution 
it was argued that an offense, to be a felony, must be one expreasly 
declared such by statute, or one that at common law would be a 
felonj'. I shall not attempt a discussion of the question, since it 
bas been so well considered in the case of U. S. v. Coppersmith, 
4 Fed. Eep. 198. In that case Judge Hammond decided that the 
clause quoted from section 819 may operate in other than capital 
cases to give a défendant 10 challenges, in the following classes of 
cases: First, where the offense is declared by statute, expressly or 
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impliedly, to be a felony ; second, where congress doos not define an 
offense, but simply punisbes it by its common-law name, and at com- 
mon law it is a felony; third, where congress adopts a siate law as 
to an offense, and under such law it is a felony. In tiiis statement 
of what constitates a felony under tbe laws of tbe United States I 
concur; and no argument is needed to show tliat tlie offenses charged 
in this indictment do not corne under either of tlie catégories named. 
In {/. S. V. Yates, 6 Fed. Eep. 861, it was held that the crime of 
passing counterfeit trade dollars is not an infamous crime, witbin 
the menning of the fiftb amondment of the constitution of ihe United 
States, and that such an offense may be prosecuted upon informa- 
tion filed by the district attorney. In his opinion Judge Benedict 
makes an observation applicable to the case at bar. He says : 

" By tlie statutes of maiiy states any crime punishable by hard labor is a 
felony; but no such test is furnished by the statutes bf tlie United States. 
Indeed, a provision declaring that ' a felony under any law of tbe United 
States is a crime punishable with death, or by imprisonmcnt at liard labor,' 
andtliat ' every other crime is a misdenieanor,' submitted by the revisers of 
the statutes in their draft, was rejected." 

If punishment by hard labor were the test of a felony, it might 
even then be doubted whether tbe offenses hère charged would corne 
within the raie; because section 4746 does not impose as a punish- 
ment for its violation imprisonment at hard labor. The punishment 
under that section may be by a mère fine, or by simple imprison- 
ment, or by both, while the penalty imposed by section 5438 may be 
a fine or imprisonment at hard labor. 

In U. S. V. Baiigh, 1 Fed. Rep. 784, — a case which, I think, was 
not referred to on the argument, — it was held that a state statute 
which declared ail offenses to be félonies which are punishable by 
confineraent in the penitentiary, does not apply to criminal cases in 
the fédéral courts; that the rules of procédure in those courts in such 
cases are derived from the common law; and that under the fédéral 
laws nothing is felony unless expressly so declared to be by congress, 
with the exception- of capital offenses. Judge Hughes further ob- 
serves that it bas always been the policy of congress to avoid, as 
much as possible, the multiplication of statutory félonies; citing 1 
Greenl. Ev. § 373, and 1 Whart. Crim. Law, § 760. 

It was said on the argument, by one of the counsel for the défend- 
ant, that because the indictment charges that Daubner feloniously 
made, or caused to be made, presented, or caused to be presented, a 
false and fraudulent claim for a pension, and false and fraudulent 
affidavits in support thereof, tbe offenses charged should be treated 
as félonies. But to predicate of an act that it is felonious, is simply 
to assert a légal conclusion as to the quality of the act; and unless 
the act charged of itself imports a felony, it is not made so by the 
application of this epithet. This was distinctly held in Mattheirs v. 
State, 4 Obio St. 539, 542. Touching the point under considéra- 
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tion, the conclusion of the court ie that the offenses hère charged are 
not félonies, and therefore that the défendant was entitled to only 
three challenges. 

2. When a jury was called to try the case, the list was passed al- 
ternately to tUe district attorney and to counsel for the défendant, 
according to the usual practice, The attorney for the governnient 
exercised his right of peremptory challenge once, and counsel on the 
part of the défendant then exercised their right of peremptory chal- 
lenge three times. Up to the time that the last challenge was made 
on the part of the défendant, the district attorney had twice passed 
the list of jurors without strking anynames therefrom; but when the 
last juror was called, after the défendant had exercised his right 
to challenge the third time, and upon the list being passed to the dis- 
trict attorney, he struck from the list the name of such juror, and 
another was called in his place. This was objected to at the time 
by the defendant's counsel, but the court held that the prosecutor 
had the right of peremptory challenge when he so struck the name 
of such juror from the list, although he had previousîy passed 
the list before that juror was called. The défendant, although he 
had already exercised his right of peremptory challenge three times, 
thereupon asked leave generally to strike the name of another juror 
from tlie list. This application was denied. He then asked permis- 
sion to strike from the list the name of one of the jurors called since 
he had made his third peremptory challenge, and this request was 
refused by the court, for the reason that the défendant had exercised 
the right of peremptory challenge three times, and had, therefore, 
exhaiisted his l'ight of challenge. 

Although the method thus pursued in organizing the jury was, as 
the court understands it, in accordance with the practice as it bas 
always prevailed in this court, it is contended that it was error to 
permit the district attorney to peremptorily challenge a juror after 
he had challengec'- once, and twice passed the list without challenge. 
It wili not be overlooked that the défendant was given and had three 
peremptory challenges, and that the district attOrney struck but two 
names from the list. Before his last challenge he had twice passed 
the list without challenge, — that is, he declared himself content with 
the jury as it then stood ; but after that the defendant's counsel exer- 
cised his right a third time, which necessitated the calling of a new 
juror, and it seemed to the court that the prosecutor's right to per- 
emptorily challenge that juror was undoubted, because each party 
under the law was entitled to three peremptory challenges. 

It is claimed, however, that when the district attorney twice passed 
the list he twice waived the right of challenge, and that by each such 
waiver he losta right of challenge; and the provisions of section 2S51 
of the Eevised Statutes of Wisconsin hâve been called to the notice 
of the court. That section provides that "each party shall be en- 
titled to three peremptory challenges from a full panel of jurors 
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called in the action. The challenges shall be made alternately by 
the parties, one at a time, the plaintiff beginning, and when either 
party shall décline to challenge in his turn he shall be deemed to 
hâve waived each time one challenge." If this statute were applica- 
ble hère, the objection made to the course of procédure in organizing 
the jury would seem to be well taken; but clearly this court must be 
eontrolled by section 819 of the Kevised Statutes of the United 
States, and that section déclares absolutely that each party in such 
a case as this shall be entitled to three peremptory challenges, and 
when the calling of a new juror was necessitated by the challenge of 
either party, I think the other had a right of challenge as to such 
juror, although he may hâve previously passed the list, provided he 
had not already exhausted his three peremptory challenges. It is 
argued that by the course pursued the district attorney in effect was en- 
abled to exercise his right as to 13 jurors, while the défendant was lim- 
ited in the exercise of his right to 12; but the calling of the thirteenth 
juror was made necessary by the defendant's last and third peremp- 
tory challenge, and the court cannot perceive anygood reason forde- 
nying to the prosecutor the right to challenge that juror, although he 
had declai-ed himself content with the jury as it previously stood, 
wlien the fact was that he had exercised his right of peremptory chal- 
lenge but once before the thirteenth juror was called. In other words, 
I do not think, under the practice in this court and the statutes of the 
United States, the prosecutor waived his right to make the peremp- 
tory challenge objected to by previously passing the list as he did 
without challenge. 

3. It is f urther urged that the findings of the jury are inconsistent, 
in that they find the défendant guilty on the first and third counts of 
the indictment, and not guilty on the second and fourth counts, and 
therefore that the verdict cannot stand. It seemed to the court, on 
the argument, that there was much force in the point made hj the 
district attorney, that the first and third counts are sufficient in law 
to warrant a verdict; and that a verdict of not guilty on the second 
and fourth counts cannot, in any event, vitiate a verdict of guilty 
on the first and third. But an analysis of the counts, I think, 
shows that the findings of the jury upon the différent counts are not 
so inconsistent as to affect their verdict. While the second count 
does, in its preliminary statements, refer to the defendant's claim for 
a pension, and characterizes it as false and fraudulent, it is évident 
that the count is really based upon Daubner's affidavit of April 21, 
1879, and that that affidavit constitutes the gist of the count; and, 
upon careful examination of the affidavit, and its particular subject- 
matter, I think a finding that its statements are true is not necessa- 
rily inconsistent with a finding that certain material statements con- 
tained in the déclaration for a pension, set forth in the first count, 
and in the affidavit set forth in the third count, are not true. The 
same may be said of the affidavit of Cunderman, which forms the 
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basis ot the fourtli coimt; and tliis was the view of tlie coure \vben 
it submitted tbe case to the jury, and instructed tbem with référence 
to their right to find upon the différent counts. The al'tidavit of Daub- 
ner set forth in the second count relates entirely to bis condition of 
bealth before enlisting in the service ; to iiis health and the médical 
treatment he received after liis discharge ; to bis occupation, and 
physical ability to perforai labor and engage in business; while the 
atïidavit ot Cunderman merely states that he never heard of Daubner 
being sickuntil he weut intothe army; that he took care of Daubner 
in some of hia sickness in the service, without stating what tbe sick- 
ness was; that sinoe bis discbarge Daubner bas labored uiider a dis- 
ease which he claims to be catalepsy, contracted in the service; and 
that be is so atïlicted, and is unable to follow bis business, and bas 
been so since his discbarge. AU this may bave been true, and yet 
certain vital statements of fact in the déclaration for a pension, and 
in other affidavits set out in the tbird count, may bave been false. 
I conclude, therefore, that the objection of inconsisteucy made against 
the verdict is untenable. 

4. In connection with the déclaration for a pension, and the affida- 
yits set out in the différent counts of tbe indietment, the prosecution 
off'ered in évidence the discbarge of the défendant from military 
service granted to him April 8, 1863, and tbe surgeon's certificate of 
disability upon which it was claimed tbe discharge was granted. No 
objection was made on the part of the défendant to the introduction 
of the discharge in évidence; but when the surgeon's certificate of dis- 
abilitj' was off'ered, it was objected to, and the court overruled the ob- 
jection. This ruling is assigned as error on the présent motion. The 
discharge recites, among other things, "that George H. Daubner, a 
private of Capt. John A. Williams' Company A, twenty-eigbth régi- 
ment of Wisconsin volunteer infantry, who was enrolled on the 
twenty-first day of August, 1862, to serve three years, is hereby dis- 
cliarged from tbe service of the United States, this eigbth day of April, 
1863, at Helena, Arkansas, by reason of disability, as per surgeon's 
certificate," and purports to bave been signed by H. M, Lyons, post 
surgeon. The certificate of disability is in the prescribed form, and 
tlie post surgeon, H. M. Lyons, therein certified that he had carefully 
examined the said George H. Daubner, of.Capt. Williams' company, 
and found him incapable of performing the duties of a soîdier, because 
of chronic inflammation of the left hand, oausing the anchylosis of the 
joints of the first and second ijngers in such a position as to render 
tbe organ useless, together with a cataract of the right eye, and that 
in tbe opinion of the surgeon Daubner could not be rendered fit for 
service by any treatment. This certificate bears the same date as 
that of the discharge, namely, April 8, 1863, and was admitted in év- 
idence by the court on the ground that it was part of the record or hîs- 
toryof Daubner's connection with the service; that it was essentially 
part of the discharge from service. But when it was admitted, tlie 
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court ruled that tlie défendant was not bound or affected by statements 
in the certificate, of the character of his disability, by the surgeon, 
without proof Connecting him with the making or exécution of the 
certificate. 

In its instructions to the jury the court said : 

" ïhere lias been put in évidence tlie discl)arge of tlie défendant from tlie 
service, and in connection tlierewith the surgeon's certificate of disubility, 
and tiiere bas been some discussion concernlng the. conipetency and effect of 
tliis certificate as a pièce of évidence in the case. You may take that certifi- 
cate into considération as sliowing that the défendant was not discliarged for 
catalepsy, but that he was discliarged on the alleged grounds therein stated. 
It does not prove that the défendant did not hâve catalepsy. It is only évi- 
dence to the extent Indicated, and will only be considered to that extent by 
you." 

Upon mature considération the court is satisiied that its ruling 
upon the admission of the surgeon's certificate in connection with 
the discharge, and its instruction to the jury in relation thereto, were 
right. The discharge and the certificate bear the same date. They 
were executed at Helena, Arkansas, by the same person. The dis- 
charge refers to the surgeon's certificate, and it was evidently in- 
tended that in ascertaining the character of the disability which con- 
stituted the grounds of the discharge, the certificate should be looked 
into as containing a statement of such disability. In efïect, the sur- 
geon's certificate was made part of the discharge, and the discharge 
and certificate together constituted the record, forming the basis of 
the action of the post surgeon in relieving Daubner from the further 
performance of military duty. The court, in its instructions to the 
jury, endeavored to state with care the extent to which this certificate 
was compétent as évidence in the case ; that is, that it might be 
taken into considération as showing that the défendant was not dis- 
charged for catalepsy; but that it was not proof that in fact lïe did 
not then hâve catalefisy. It does not seem to the court, after refiec- 
tion, that this was error ; but, on the contrary, that as part of the rec- 
ord of the discharge the certificate was competeus proof that Daub- 
ner was not discharged for catalepsy. And as it was necessary to 
show, as a step in the proofs on the part of the government, that the 
défendant was discharged from the service, it was entirely proper to 
show the grounds on which he was discharged, when the discliarge 
itself in terms referred to the surgeon's certificate of disability. 

5. Mr. Cushman K. Davis was called as witness on the part of 
the défendant. He testified among other things that he was a mem- 
ber of the twenty-eighth régiment of Wisconsin volunteer infantrj-, 
and accorapanied the régiment to Helena, Arkansas; that after a 
certain expédition, knowu as the Yazoo Pass expédition, he saw the 
défendant in the post hospital at Helena; that Dr. Lyons was the 
surgeon in charge; that he, the witness, saw défendant lying on a 
cot, apparently unconscious; that after some conversation with Sur- 
geon Lyons about the défendant, he iuterested himself somewhat in 
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procuring his discharge; that he called upon one Pierce, and urged 
him to see that Daubnergot his discharge; and that he did this be- 
oause of what he saw of the def-endant, and of what Surgeon Lyon s 
had told him. The witness was then asked this question by counsel 
for the défendant : " At the 5ime you saw the défendant in a fit at the 
post hospita', what did Dr. Lyons state with respect to the disease, 
and what did he state with respect to his ability thereafter to continue 
in the service ?" This question was objected to by the district at- 
tomey, and the answer of the witness was taken under objection, 
which was finally sustained by the court. The question was then 
repeated, and counsel for the défendant said that they ofifered to show 
that Dr. Lyons was in attendance upon the défendant as post sur- 
geon at the time of this fit at the hospital, and that, while the défendant 
was in the fit, he stated to the witness that the défendant was in a 
cataieptic fit, and that he never wonld he able to serve efficiently as 
a soldier, and would always be subject to such fits, and recommended 
his disehargeon that ground, and that ground alone. ïhis proposed 
testimony was objected to, and was received under the objection, 
which was ultimately sustained and the testimony excluded. It is 
now contended, in support of the motion for a new trial, that the 
court erred in not permitting this testimony of the witness Davis to 
be considered by the jury. When the testimony by which it was 
proposed to show a conversation between the witness and the sur- 
geon was ofïered, the court thought, and is still of the opinion, that it 
was hearsay, and was incompétent. It was not shown that the al- 
leged statements of the surgeon accompanied or were part of any act 
of his in connection with the discharge ot the défendant from ths 
service. It was not shown that they were contemporaneous with the 
making of the discharge and the certificate of disability. The con- 
versation which it was proposed to prova was had at a time prier 
to thè discharge. As the testimony of Mr. Davis shows, his talk 
with Lyons was concerning the future discharge of défendant. To 
make it compétent, in the judgment of the court, it was essential 
tbat the statements of Lyons should be shown to hâve accompanied 
the act of discharging Daubner from the service, otherwise it was 
hearsay. 

6. Another point urged in support of the motion for a new trial is 
this: One Coates, who was a member of the same company as that 
to which the défendant belonged, was a witness for the prosecution, 
and was examined at length. He testified generally with référence 
to the defendant's connection with the service, the state of his health 
while he and his company were in Arkansas, and during the time 
the régiment was on the White river expédition, — an expédition con- 
cerning which much testimony was given on both sides, — and as to 
the truthfulness of such of the statements in the defendant's déclara- 
tion for a pension as related to his service and health at the time 
and place when and where the défendant claims he contracted 
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catalepsy. In the course of the examination of the witness it was 
sliown that he hadinterested himself somewhat activelyinthe original 
investigation of the case, and, on cross-examination by defendant's 
counsel, he was asked whether he did not accompany the spécial pen- 
sion examiner •who had charge of the examination when that officer 
visited parties whom it was thought might be witnesses, and in référ- 
ence to an interview with Dr. McMiller concerning the exécution 
and contents of his afïïdavit, which is set out in the third count of 
the indictment. Undoubtedly the primary object of this examination 
was to show the interest and feeling of Coates in the case. In an- 
swer to questions put to him on the cross-examination, the witness 
testified to statements he made to McMiller about the latter's affida- 
vit, and to certain statements McMiller made in reply, touching the 
same; among other things, that the witness told McMiller he was 
mistal<en in some of his statements in the affidavit. On re-examina- 
tion, the court permitted the district attorney to inquire further about 
that conversation with McMiller, and the witness gave further state- 
ments of McMiller, made in the conversation, which tended to im- 
peach his affidavit, and to the effect that tbe affidavit which he, 
McMiller, signed, contained représentations about the défendant 
which he did not uuderstand were in it when he signed it. Tlien, on 
recross-examination, the witness further testified to other statements 
which he made to McMiller at the time of their interview in relation 
to the contents of the affidavit. The questions put to the witness by 
the district attorney, on re-examination, and by which he sought to 
draw out more fully the conversation between the witness and Mc- 
Miller in relation to the affidavit, were objected to; and it was very 
earnestly insisted by counsel for the défendant that what McMiller 
told Coates in that conversation, in relation to his affidavit, was not 
évidence which could be received to show the falsity of the affidavit, 
and should therefore be rejected. The court permitted the évidence 
to stand as it was given by the witness, and, when the case was sub- 
mitted to the jury, the point was renewed in the form of a request to 
instruct the jury, in substance, that the affidavit of McMiller could 
not be impeached by that évidence; and now, on this motion, it is 
again urged that the court erred in allowing the évidence to go to the 
jury. 

Although the primary purp"se of defendant's counsel in examining 
Coates with référence to his interview with McMiller was to show 
that Coates had interested himself in the case, and was, therefore, not 
an impartial witness, the court was at the time and is still unable to 
perceive how that circumstance could deprive the district attorney of 
the right on re-examination to call out the entire conversation be- 
tween those parties. A part of the conversation having been devel- 
oped by the cross-examination of defendant's counsel, the prosecu- 
tion was entitled to the whole of it, and the entire conversation 
v.lT.no.ll— 51 
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having been testified to by the witness, the court, in its opinion, 
could not properly limit the application oî the évidence to the single 
question of Coates' interest in the prosecution of the case, or his 
credibility; nor déclare what weight or effect it should bave in the 
case. It was compétent testimony, made so by tbe fact that the de- 
fendant had opened the door for its introduction. The défendant 
could not, as it seemed to the court, take the position that that tes- 
timonj', in tbe circumstances under which it was called out, might be 
used to affect or impair tbe crédit of the witness, but not in any 
manner to préjudice the défendant. Touching this point the court 
entertains the same opinion now that it did on the trial ; and in this 
connection it may be remarked that mucb of tbe testimony offered 
generally in the case to show tbe alleged falsity of the defendant's 
déclaration for a pension, bore upon tbe question of tbe trutbfulness 
or falsity of tbe McMiller affidavit. 

7. Varions affidavits bave been submitted to the court in support of 
tbe claim that there was misconduet on the part of some of the ju- 
rors as another ground of the présent motion. Two of the jurors 
bave made affidavits to the eiïect that wbile the jury were deliberat- 
ing on tbe case tbeir foreman told them, in the présence of tbe jury, 
that be knew two of the witnesses for tbe prosecution, namely, Coates 
and Carlson, and knew them to be men of bonor and truth, and that 
tbeir statements as witnesses could be relied on. One of them also 
states in bis affidavit that the foreman told the jury in effect that one 
of tbe counsel for tbe défendant had taken spécial pains to discrédit 
Coates and Carlson in bis cross-examination of them, and in his 
comments upon tbeir testimony ; also that it was understood in the 
jury-room that the court had by its instructions taken ail of the tes- 
timony of the defendant's witness C. K. Davis out of the case; and, 
further, that it was understood by jurors that if Daubner did not bave 
a fit on the White river then be must be guilty, The other juror re- 
ferred to, states further, in bis affidavit, that he intended to return a 
verdict of not guilty on the charge in tbe indictment in relation to 
the affidavit of Arthur Holbrook, and that he understood that tbe 
jury intended to acquit the défendant upon that charge. Still an- 
other of the jurors makes an affidavit that it was bis understanding 
that tbe défendant was acquitted of the charge against him so far as 
it related to tbe Holbrook affidavit ; also that be supposed and un- 
derstood that the greater part of the testimony of G. K. Davis was 
"thrown out" by the court, and was not to be considered by tbe jury; 
and that that part of the witness Davis' testimony wberein he testified 
in substance that be saw the défendant in a fit at the post hospital 
in Helena, Arkansas, was discarded by the court, and was not, there- 
fore, to be considered by tbe jury, Tbe affidavit of one Schraidt is 
also submitted, in which be states that, wbile- the trial of this case 
was in progress, he met at tbe botel two gentlemen, who informed 
bim in conversation that tbey were jurors in the Daubner case; that 
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the déponent remarked to tliem that tlie trial was lasting a long 
time; and that thereupon one of thèse persons took from liis pocket 
a small pass-book and opened it, and exhibited written therein the 
narues of some or ail the witnesses that had been sworn in the course 
of the trial; "that déponent notieed that there were notes or writing 
of soine kind in said pass-book, in connection with the names of wit- 
nesses therein, but what said writing was, or what said notes were, dé- 
ponent does not know;" that directly afterwards the two jurors sat 
down together, and, with the pass-book still open before them, began 
to converse together, as the déponent believes, about matters con- 
nected with the trial, but about what particular matters he did not 
know. The défendant has made an affidavit in which he states that 
during the trial he twice saw one of the jurymen get into a buggy 
with one Carlson, who was a witness on the part of the government, 
aid saw him ride away from the court-house building with Carlson. 
He f urtlier states that he is informed and believes that this jnror and 
Carlson boarded at the same place in the city of Milwaukee during 
the trial. 

It seems very clear to the court that nothing contained in thèse 
affidavits, which the court can rightfully consider, furnishes any 
ground for setting aside the verdict. Surely, the mère circumstance 
that one of the jurors rode from the court-house in a carriage with a 
witness for the proseeution, and that they boarded at the same place, 
is wholly insufBeient as a ground for disturbing the verdict, without 
some further évidence that the circumstance operated prejudicially 
to the défendant. As to the affidavit of Sehmidt, it is not shown 
that the two jurors mentioned therein had any conversation with him 
about the merits of the case, nor does it show that the notes or writ- 
ing in the pass-book of one of the jurors related to the case. Indeed, 
Sehmidt says that he does not know what the writing was; nor does 
he know what the conversation between the two jurors was about, 
after they left him in the manner stated in the affidavit. 

Within the settled rules of law on the subject, the affidavits of the 
three jurors who testified to what transpired in the jury-room, and to 
their understanding of the verdict they rendered, or were to render, 
and of the ruling cff the court in relation to the évidence of the wit- 
ness Davis, cannot hâve the effect to impeach the verdict. In re- 
lation to the testimony of Davis, the court, in its instructions to 
lue jui'y, distinctly said this : 

"In tlie course of his testimony tlie witness Davis testified to a conversation 
he had with the post surgeon at Ilelena relative to tlie défendant, and his con- 
dition and dischai'ge. ïhis testimony was objected to at the time, but w;is ad- 
mitted subject to the objection. The court has since held that testimony 
incompétent, aud now withdraws it from vonr considération. You will un- 
derstand tliat this ruling applies only to that ]iarticnlar part of the testimony 
of the witness wherein he stated tlie conversation with the post surgeon. AU 
the remainder of tlie testiinony of the witness Davis is to be considered by 
you, as you consider any aud ail other testimony in the case." 
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Of the Holbrook affidavit it may be said that it is one of the affi- 
davits set out in the third count of the indictment, the McMiller 
affidavit being the other. Together they constituted one count. The 
count is an entirety ; and the jury could not render a verdict of guilty 
as to part of the count, and not guilty as to another part of it. In 
other -words, if they found the charge as to the McMiller affidavit 
sustained, of necessity their verdict would be guilty on that count, 
whatever might be their conclusion as to the Holbrook affidavit. 

In Folsom v. Manchester, 11 Cush. SS^r, it was held, on a review of 
the authorities, that jurors cannot be aUowed to testify what one of 
their number stated to his fellows, after they had retired for délibéra- 
tion, concerning the character of the parties to the suit. 

In Hil. r^ew Trials, 240, the law is thus stated : 

" It is now the gênerai rule that the affidavit of a juror will not be receîved 
to inipeaoli his verdict, more especially to sliow wliat may hâve transpired 
among tlie jury in the jury-room while considering tlie case and agreeing 
upoii their verdict. Such affidavit has been called 'an after-thoiight of the ju- 
rors,' and the rule is justified upon the ground that it miglit sometime happen 
that a jaryman, being a friend to one of the parties, and not being able to 
bring over liis companions to his opinion, might propose a décision by lot, 
with a view afterwards to set aside the verdict by his owu affidavit, if tlia 
décision should be against him. So, also, it is said, one might testify one 
way; anotlier, differently. ïtiis would opon a novel and alarming source of 
litigation, and it would be difflcult to say when a suit was terminated. * * * 
It might be the means, in the hands of a dissatisHed juror, to destroy a verdict 
at any time, after he had assented to it. * * * 8o, in a late case, it is re- 
marked: It is a rule founded upon obvious considérations of public policy, and 
it is important that it should be adhered to, and not broken in upon to af- 
ford relief in suppos^d hard cases.' * * • So, affidavits are not admissi- 
ble thiit one or more of the jurors misunderstood the charge. * * • Nor 
will the affidavit of a juror be received that he misunderstood the évidence, 
or disregarded the évidence and the charge, even in a capital case." 

Many cases are cited in the notes to Mr. Hilliard's chapter on ^bîs 
Bubject in support of the text. In some of the cases the courts 
hâve, perhaps, adopted too strict a rule, and one not entirely sup- 
ported by other adjudications; but I am clearly of the opinion that 
the affidavits submitted hère contain matters which bring them with- 
out doubt with'n the rule established by authorities not to be ques- 
tioned. And, on the whole, my conclusion isthat the verdict cannot 
be disturbed for any reasons alleged in supnort of the charge that 
there was misconduct on the part oi the jury or of individual jurors. 
• *»»«* • *» 

8. Arthur Holbrook, who was the first lieutenant of the company 
to which the défendant belonged, and the person who made one of the 
affidavits set out in the third count of the indictment, was examined 
as a witness for the government. He identified the affidavit referred 
to, and stated that he signed it at the instance and request of the de- 
fendant; further, that he knew nothingof any sickness of the défend- 
ant at St. Charles, in Arkansas, nor of a snow-storm at that place; 
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that he was not on the White river expédition, but left the régiment 
before that expédition, and knew nothing that transpired in rela- 
tion to the défendant, after he left the régiment. He was then asked 
the foUowing questions, and made the following answers, against the 
objection of defendant's counsel: 

"Question. Is the following language in theaffidavit [meaningthe affidavit 
of tlie witness mentioned in tlie tliird count of tlie indictinent] true, as appli- 
cable to any disease contracted by tlie défendant on the White river expédi- 
tion, or afterwards, to-wit. ' That snbsequently, and during the montli of Jan- 
uary, 18 J3, said Daubner was atcaoked witii a disease, and as he had beeii 
tlieretofore exposed to a severe snow-storm, his siclîness was supposed to be 
tlie resuit of tlie sanie.' Ans/ver. It is not true, as so applicable, so far as I 
know. Q. Was tlie déclaration for a pension shown to you, or knowii to you, 
at the tiiiie of making tlie attidavits? A. Xo, sir." 

Clearly, the questions thus put to this witness were proper. The 
déclaration for a pension alleged that at St. Charles, Arkansas, in 
January, 1863, the défendant took a severe cold, from exposure to a 
snow-storm, and was suddenly attacked with a sickness, which pros- 
trated him, and rendered him senseless, etc., and that he, on that 
attaek, remained in an insensible condition for about eight hours; 
that he was treated on the hospital boat Impérial, in the White river, 
and immediately afterwards at the hospital in convalescent camp at 
Helena. As we hâve seen, the affidavit of Holbrook stated that lie 
was attacked with a disease in January, 1863, and refers to his ex- 
posure to a snow-storm, and to sickness as the resuit of the same. 
Ând it further states that Dr. McMiller was second surgeon of the 
régiment, and was surgeon in the hospital in which the défendant 
was placed after his attaek of sickness. Now, confessedly, the affi- 
davit of Holbrook was procured in support of the defendant's claim 
and déclaration for a pension, and the indictment charges that the 
affidavit was false, in that it was calculated and intended by Daub- 
ner to support his déclaration for a pension touching his exposure at 
St. Charles, Arkansas, on the orrasion of the White river expédition, 
in January, 1863, whereas, in »u,ct, Holbrook had no knowledge what- 
ever of the White river expédition, and was not with the régiment 
at the time mentioned in Daubner's déclaration for a pension; the 
contents of said déclaration not having been communicated to him, 
and not being known by him when he made his affidavit. It was not 
claimed by the attorney fer the government that Holbrook intended 
to make a false affidavit ; indeed, it was shown, so far as Holbrook was 
concerned, that when he made his affidavit he understood that he 
was referring to a condition of things existing while the régiment was 
in Kentucky, and before he, Holbrook, had left the re,:iment. But 
it was claimed in behalf of the prosecution that the défendant pro- 
cured Holbrook's affidavit in support of his déclaration for a pension, 
which located the place of his alleged sickness and condition of in- 
sensibility at St. Charles, and when the régiment was on the White 
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river expédition, for tlie purpose of satisfying tlie department of the 
truth of the allégations of his déclaration. So it became a material 
question, under the allégations in the indictment, as the court in its 
charge subsequently said to the jury, -whether the affidavit of Hol- 
brook was to the defendant's knowledge false, as an affidavit intende. 1 
to support liis déclaration for a pension; that is, whether the de- 
fendant intended to mislead and deeeive by the use of an affidavit 
true on its face, but false when applied to such a state of facts as 
was alleged in the déclaration for a pension. Did the défendant in- 
tend to deeeive the commissioner of pensions by presenting an affi- 
davit appearing on its face to relate to the same state of facts as that 
set forth in the déclaration, but, in fact, and in the mind of the per- 
son who made the affidavit, having référence to another and différent 
state of facts? Thèse being pertinent and substantial points of in- 
quiry, bearing upon the defendant's understanding and intent in the 
transaction, the questions put to the witness Holbrook, whioh were 
objected to, were undoubtedly compétent. 

9. It was in proof that in 1875, and subsequently, the défendant 
was treated for catalepsy by Dr. N. A. Gr^y, and that he continued 
his treatment until the défendant applied for a pension. The de- 
fendant testified that Dr. Gray told him finally that his disorder was 
incurable. The foUowing questions were then put to the défendant, 
which were objected to by the district attorney, and the objections 
were sustained, namely: 

"Question. What, if anything, did Dr. Gray at that time advise you witli 
référence to your riglit to liave a ppnsion for that disability? Question. 
AVhen were you advised, and when did you flrst know, that you were entitled 
to a pension from the government on account of this disease of catalepsy î" 

The last question was then repeated, and the défendant ofïered to 
show that he first knew his disease was a subject for an application 
for a pension within a few days of the date of the application, and 
then first learned the same from his physician, Dr. Gray. The court 
r^fuscd to permit the défendant so to testify. It will be observed 
that the court allowed the défendant to state everything which the 
physician said to him in relation to his disorder, and as to its alleged 
incurableness. Concerning the disorder the physician was of course 
compétent to speak, and any information he gave to the défendant 
which pertained to the disease itself, it was proper to show, and the 
court permitted it to be shown. But it will be noticed that, in the 
additional questions put to the défendant, counsel songht to go fur- 
ther, and to show statements which it was claimed the physician 
made to the défendant in relation to the latter's right to claim and to 
obtain a pension. This was outside such statements or communica- 
tions as could be properly called professional. The law fixed the 
rights of the défendant with référence to a pension, and the state- 
ments of the physician to him on that subject were no more admissi- 
ble than would be the statements of any other person on that subject, 
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made under the same circumstances. The fact tbat the défendant 
may tlien hâve been suffering from catalepsy, did not of itself make 
him a subjeet for a pension. His right to a pension depended, among 
other tbings, upon whether he contracted the disease wbile in the 
military service. Tbe questions objected to did not call for any opin- 
ion given by the pbysician to tbe défendant, which it was compétent 
for bim to give as an opinion witbin the line of bis profession; and 
I can bave no doubt tbat the questions were objectionable. 

******* 

10. The court bas been very strongly urged to grant a new trial 
on tbe ground tbat tbe verdict is not warranted by the évidence. 
Appreciating fully tbe force of tlie argument made by counsel to 
the court, on the merits of the case, I bave endeavored with the 
utmost care, and not without anxiety, — Fhst, to ascertain witbiu 
what bmits the court may act in exeroising tbe power of granting or 
refusing a new trial in a case of this character; and, sccoitdlij, by 
weighing and considoring tbe testimony adduced on botb sidos, to dé- 
termine whether the verdict is just and ougbt to stand. Tbe author- 
ifies are not in entire barmony in their statements of the rule which 
should control the court in exercising the power of granting new trials 
in eriminal cases. In Hil. New Trials, at page 114, it is said: 

"A new trial may be granted in case of conviction upon insuflicient évi- 
dence; l)nt in eriminal as well as civil cases a verdict will always hâve 
great weight witli the court, and a new trial will not, of course, be granted, 
because tlie court is not satisiied beyond a reasonable doubt, from the évi- 
dence in the record, of the guilt of the défendants." 

And autborities in support of this proposition are cited in the 
author's notes. In tbe same work, at page 480, cases are referredto 
in whicb it bas been held tbat a new trial will be granted in eriminal 
cases wbere circumstances of guilt are sligbt, or wbere tbe testimony 
î:)reponderates against the verdict. So, wbere tbe court was satisfied 
tbat tbe faets were involved in too much doubt and uncertainty to 
warrant the conviction, or wbere tbe jury in a trial for murder bad 
not, in the considération of tbe évidence, given tbe prisoner the ben- 
efit of every doubt. Again, on page 44S, it is said: 

"Courts sliould rare!}- take it upon themselves to décide upon the eiïect of 
évidence. "Were tliey so to act tliey migljt with truth be charged witli asarp- 
ing tlie privilèges of tiie jury. If the verdict is clearly wrong, we niust do so. 
If we only doubt its ccu-reetness, \ve miist let it alone. * * * A mère dif- 
férence of opinion between the court and jury does not warrant tlie former in 
setting aside the tinding of tlie latter. ïliat wouid be, in effect, to abolisli 
the institution of juries, and substitating the court to try questions of fact." 

In Wallcr \. State, 4 Ark. 8S, it was beld tbat, in a eriminal case, 
tbe presumption of law is in favor of tbe verdict; unless tbe record 
alïirmatively overthrows this presumption, it will not be disturbed; 
and it must do tbis in such manner as to show tbat manifest injustice 
and wrong bave been done in the premises. 
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In Kirhy v. State, 3 Humpli. 30i, it was said : 

" It is not to be understoood * * * tliat tlie verdict of the jury in a 
criminal case weiglis nothing with this court, and that a nevv trial vvill be 
granted if, upun the évidence certifled in the bill of exceptions, we are not 
convinced, beyond a reasonable doubt, of the gnilt of tlie party. On the 
contrary, the jury are tlie exclusive judges of the crédit of the vvitnesses, 
and in ail cases much niust occur before the court and jury, properly calcu- 
lated to act upon their minds, which caniiot be transferred to paper. A ver- 
dict, therefore, in ail cases, must hâve great weight with this court." 

In People v. Goodrich, 3 Parker, Crim. Cas. 518, it was held that the 
power to grant new trials ought not to be exercised, except in cases 
where it was the duty of the court to advise the jury to acquit the 
défendant, or to inform them that it was unsafe to convict upon the 
évidence before them; and that in cases of doubt, where the évi- 
dence is conflicting, and the credibility of the witnesses is in question, 
and no error has been committed by the court, a new trial will gen- 
erally be denied. In this case a new trial was refused, although the 
court said that it would hâve been better satislied with the action of 
the jury if they had aequitted the défendant. 

Perhaps the correct rule on this subject is as well stated în the 
case of State v. Elliott, 15 lowa, 72, as in any other. It was there 
held that while the court should set aside a verdict which is elearly 
against the évidence, and while greater latitude is allowed in the ex- 
amination of motions for a new trial on this ground in criminal than 
in civil cases, it should be well satisfied of the insufiSciency of the 
évidence to convince the judgment, reason, and conscience of the ju- 
rera of the correctness of the verdict. In the opinion of the court in 
this case it was said, as may be well said hère, that in the considéra- 
tion of the testimony much depended — 

"Upon the character of the witnesses, their nieans of knowledge, their rela- 
tion to the parties, their demeanor upon the stand, the agreement or noii-agree- 
ment of their statements witli the tacts otherwise established, and nianj- other 
matters not necessary to refer to in détail; and while a jury is not justified 
in arbitrarily disregarding tlie testimonj' of a witness, the circumstances 
which properly influence them are so varions, and so often impossible to be 
known by this court, that, in case of conflict, tliere should be great hésitation 
before their conclusion should be disturbed. * * * it was the duty of 
the jury to be satisfied of tlie guiit of tlie accused, beyond ail reasonable 
doubt, and this doubt is removed wlien they hâve arrived at tliat ceitainly 
' which convinces and directs tlie understanding, and satisfles the reason and 
judgment of those who are bound to act conscientioush- upon it,' (Cum. v. 
Webster, 5 Cush. 320;) and while we recognize the duty of the court to inter- 
fère with an unjust verdict, it should, nevertheless, be \Yell satisfied, when 
the testimony is conflicting, of its insulliciency to convince the judgment, 
reason, and conscience of tlie triers before setting aside tlie conclusion ar- 
rived at, as it must be presumed, after the requisite patient thought and at- 
tention." 

The inquiry would seem to be, therefore, not alone whether the 
court, upon a considération of ail the évidence, might corne to a dif- 
férent conclusion from that arrived at by the jury, but whether it is 
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clear, from the insufficiency of the évidence itself, that the jury hâve 
not rendered such a verdict as in reason and justice ought to hâve been 
rendered. In other words, the court should be able to say, *hi3 is 
such a verdict as cannot stand. Its injustice is manifest, because of 
the insufSciency of the évidence to sustain it. And where the credi- 
bility of witnesses is involved, so that it becomes necessary for the jury, 
in arriving at a conclusion, to détermine -who of the witnesses they 
will believe and who they will not believe, — who are corroborated and 
who are not, — and thus ascertain where lies the weight of crédible év- 
idence upon a given point, it is the duty of the court to exercise ex- 
ceeding care lest it usurp the necessary functions of the jury, while 
at the same time it sees to it that an nnjust conviction is not brought 
about with its sanction or concurrence. 

Now, as the court stated to the jury, the oral proofs on the part of 
the prosecution consisted — First, of the testimony of persons who 
were members of the twenty-eighth régiment, the object of which 
was to establish the government's claim that the défendant was not, 
while in the line of his duty at St. Charles, in conséquence of expos- 
ure to a snow-storm, attacked with a sickness which rendered him 
senseless, or which resulted in catalepsy, or any kindred disease; 
that he did not contract catalepsy while in the service, and was not 
treated in hospital, on the beat Impérial, or elsewhere, for any such 
disease. Second, of testimony relating to the performance of manual 
labor by the défendant, and his ability to perform such labor since 
he returned from the service. Third, of médical testimony concern- 
ing the disease known as catalepsy. Fourth, of testimony in support 
of the claim that certain relatives of the défendant, in the ancestral 
line, had what had been spoken of as fits and sinking spells, and 
that the defendant's alleged disorder was inherited. kxÀ,fifth, of 
testimony tending to show the circumstances under which certain of 
the afBdavits set forth in the indictment were prepared and esecuted. 

The évidence on the part of the défendant was addre^sed to, and 
was intended to meet the évidence of the prosecution upon thèse sub- 
jects of inquiry; the testimony on both sides embracing within its 
scope, numerous incidental points. 

The testimony which the court and jury were required to consider 
was voluminous. Upon varions points it was conflicting, as might 
well be expected in a case of this character. Listening to it atten- 
tively, as the court did when it was delivered ; observing the witnesses 
as they testified, and the varions points in their esamination indica- 
tive of strength orweakness of recollection concerning the facts about 
which they testified, — when finally a conclusion was reached, aud a sur- 
vey could be taken of the whole case in its gênerai features and in 
ail its détails, the mind of the court was impressed with the convic- 
tion that the stain of fraud rested upon the claim which the défend- 
ant had made and successfuUy prosecuted for the allowance of a 
pension. Subséquent reflection bas not removed this belief. With- 
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out going into an analytical examination of the évidence, it must suf- 
fice to say that the case was peculiarly one involving questions of the 
credibility of witflesses, and the àccuracyof their recollëction of facts 
and events; and it is impossible for the court to say that the jury 
exercised a perverted or mistalien judgment upon those questions. 
Of course, it cannot be said of the case made against the défendant 
that it is devoid of ail doubt. Earely can this be said of any case. 
At the same time it cannot be successfully maintained, I think, that 
the évidence is insufficient to snstain the verdict, or that the conclu- 
bÎoiis of the jury are not consistent with an honest, reasonable, and 
fair considération of the évidence ; and, applying to the case the 
rules of law which adjudications of undoubted authority déclare 
should govern the court in determining the question hère in judgment, 
I am of the opinion that the verdict should stand. 



DuNHAii V. KiMBALL, and others. 

(Circuit Court, D. Massachusetts. September 5, 1883.) 

Patekts ro>. Tnvextions — Infhixgement. 

Claitns 1, 2, and 3 of patent No. 1^4,281, e;ranted to Ilenr}' Dunham, August 
18, 1874, for an improveraent in machnies for driving nails in boots and s.ioes, 
are infringed Uy the nailing machine made hy J. E. Kimball, but the fourtli 
claim in said patent is not infringed by said machine. 

In Equity. 

Charles H. Dreiv, for complainant. 

James E. Maynadicr, for défendants. 

Before Lowell and Nelson, JJ. 

LowELL, J. The plaintiff is the owner of three patents for im- 
provements in machines for driving nails in boots and shoes, invented 
by lier husband, Henry Dunham, two of which are relied upon in 
this suit. Dunham conceived the idea of a machine to drive nails 
with heads by combining parts of two old machines. There were old 
and well-known machines for drivUig nails into separate pièces of 
leather, called tack-leathering machines ; and other machines for 
feeding and pegging soles automatically with nails or pegs which had 
no heads. Dunham united the feeding and nail-driving devices of 
one class of machines with the devices for delivering and centering 
nails with heads which were found in the other class. He made no 
substantial change in the several devices. This is the patent, No. 
154,129, dated August 18, 1874. He soon after made improvements 
in the machine, and obtained the second patent. No. 184,281, dated 
November 14, 187G, but applied for August 10, 1874. The chief 
value of the improvement described in the first patent seems to be in 
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the idea of combining tlie two old machines. As a -working nail- 
driving apparatus, tlie machine described in the second patent is 
much better; and we are of opinion that a reasonably libéral con- 
struction should be given in favor of the person who both originated 
the idea and made, for the first time, a good machine; but that it is 
better to apply this construction to the second patent, which describes 
the commerciallj' successful resuit. The spécification of No. 184,281 
déclares that the impro%'ement consists of — 

"A rotary sliaft, with a oam, for tlie raising of the driver, and a spring for 
the purpose of forcing of the driver downward onto tlie nail; in combinatioii 
witli an antomatically operating nail réservoir, and automatically moved ways 
on wliicli the nails are conductwl to a side opening in the lower part of a sta- 
tionary tnbe, tlirongh wliich tlie driver descends as soon as tlie nail has en- 
tereil the tube. Ti.c side opening in the aforesaid stationai-y tube is closed 
by an automatically moved picker as soon as the nuil has entered the station- 
ary tube, and ;'. pair of elastic springs on each sii'.e of the statioiiary tube serve 
for the purpose of centering the nail previous to its being driven." 

The description of the machine and its opération, so far as vfe are 
concerned with it, may be thus given : 

A réservoir supplies nails to an inclined nailway, or track, of a form already 
well known, consisting of two parallel rails upon which the nails slide by 
their heads, called naiiways (plural) in the patent. ïhese ways hâve an ad- 
justable cover, said to be new, wliich lias two functions, to assist in holding 
and guiding the nails in their course down the ways, and to close the end of 
the nailway duiing a part of the opération. The ways reciprocate in and ont 
of the throat of the nail tube. The opération of driving a nail is this. The 
ways move forward into the nail tube; at this time, the lower or springing 
end of the cover is lifted, and a tliin blade of iron is thrust between the low- 
est nail and the others; the ways are drawn back, and the lowest nail is left 
in the tube and is driven by the driver. As the ways recède, the lower part 
or end of the cover Is released and snaps over the nails. 

The défendant J. E. Kimball was formerly in partnership with 
Dunham, and had an interest in the patents. Since their séparation, 
he has made a nailing machine, which, in bis opinion, does not in- 
fringe the plaintiff's patents. The other défendant, Merritt, is not now 
interested in the case, and is a witness for the plaintifif. 

The opening gênerai description of Dunham's spécification would 
nearly describe the defendant's macliine. There are certain différ- 
ences upon which the question of infringement turns. Tlie défendant 
has a mechanism for feeding the leather which difïers from that of 
the plaintiff; but both are old. He has stationary inclined ways, 
which extend to an opening in the side of the nail tube. Thèse ways 
are met by what he calls a fork, which is a pièce of iron, divided in 
the middle, like a section of the naiiways. Tliis fork reciprocates in 
and out of the nail tube in the opposite direction from the reciprocat- 
ing naiiways of the plaintifï. When a nail has slid down upon this 
fork, a thin blade moves forward and séparâtes it from the body of 
nails; the fork then recèdes, and leaves the nail in the tube to be 
driven. 



812 FEDERAL EEPOETEE. 

The plaintîff contends that the part which the défendant calls a 
fork is really a portion of the nailways; and that it reciprocates for 
the same purpose, and with the same elîect as the whole track or way 
reciprocates in the patent; and that, in truth, the mode of opération 
of the two machines is substantialJy similar. 

The défendant insists upon the différences between the two organi- 
zations, which ail dépend upon the fact that the defendant's machine 
has no spring to stop or protect the end of his nailway. In ail other 
respects the machines are alike. The pièce called a fork is one with 
the nailway, and a part of it when the nail is delivered into the throat 
of the nail tube; the separator acts in the same way to divide the 
lowest nail from the others ; the fork, which, when at rest, was a part 
-of the nailway, recèdes, and the nail is driven in the same way as in the 
plaintiff's machine. The différence is that the nailway is eut in two 
and the lower end moves in the opposite direction from that in which 
the plaintiff's nailway moves. The part of the cover which acts as a 
stop is not needed, and is not présent in the defendant's machine. 
We doubt its being an essential part of the plaintiff's machine. At 
any rate it is distinctly and separately described and clnimed. We 
agrée with the plaintiff that the fair construction of his patent will 
cover the defendant's machine. 

The fourth claim, which contains, as an élément, the stop, or spring- 
ing end of the cover, is not infringed. Claims 1, 2, and 3 — which 
are for combinations, (1) of the nailway and nail tube, (2) of the nail 
tube with an opening in its side, and the picker (or separator) and 
nailways, and (3) the ways and the adjustable cover — are infringed. 

Decree for the complainant. 



Nat. Pump Cylinder Co. v. Gunnison. 

{Circuit Court, W. V. Pennstjlvania. September 4, 1SS3.) 

Patents for Inventions— Claim in Reissub Repeatino Claim in Orioinai. 
Patent. 

Wliere. the claim in a reis^ue, -n-hile dilîering verbally from tlie claim in the 
original paient, is siibstantiall.v and in Ic^gal elIcct a mère répétition of that 
elaiin, the claira in thf reissue may be sustained. 

Oitge V. llerrinn 2 Sup. Ct. Kep. S19; bchilUiirjer v. Grceuicaj/ Urnioiug Co. 
17 FisD. Rep. 2U, followed. 

In Equity. Sur demurrer to bill. 

John K. Hallock, for demurrer. 

J\rr. Taylor, contra. 

AcHKSON, J. The ^/?rsf, second, and third gronnds of deranrrer go 
to the entire bill of complaint, and, if sustained, would require the 
court to hold that the reissued letters pateut are void in iotu by reason 
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of the alleged unwarrantable expansion of the elaim. But it has been 
authoritatively decided that the invalidity of a claim in a reissue 
does not impair the validity of a claim in the original patent which 
is repeated and separately stated in the reissued patent. Gage v. 
HerriiiQ, 23 0. G. 2119; [S. G. 2 Sup. Ct. Eep. 819;] Schillinger v. 
Greemvay Brewing Go. 24 G. G. 495 ; [S. G. 17 Fed. Eep. 244.] Now, 
in the présent case, the second claim of the reissue, while differing 
verbally from the first claim of the original patent, is, it seems to 
me, substantially, and in légal effect, a mère répétition of that 
claim; and therefore, under the authorities cited, such second claim 
may be sustained. The/oitri/i ground of demurrer is conceded. 

And now, September 3, !l883, the fourth ground of demurrer is 
sustained, but the first, second, and tliird grounds of demuvrer are 
overruled, and leave is granted the défendant to answer within 30 
days. 



The Mary N. Hogan, etc. 
(District Court, S. D. Mew York. August 10, 1883.) 

1. Netjtrai.ity Laws— Foupfutuke dp Vessel — Admiralty Rulb 11. 

Tlieelcventhrulein udmirulty, authorizing the bondingof vessols arrestcd.is 
not imperative in ail cases ; it is designed to apply in suits to rccover pccuniary 
deinands, and sliould nol be aiiplied where it would defeat the object of the 
suit. 

2. Same— Kev. st. h 5283, 4189— I5ondixg Vessel. 

Section 52S3 of the Revised Statutos is designed to prevent hostile expédi- 
tions altogetlier by the seizure and forfeiture of the vessel engaged in thera; 
not to ^et a price, by releasing Ihe vessel on bond, upoii the violation of in- 
ternational obligations ; and no interprétation of the admiralty rules should be 
permitted which would admit of that resuit. 

3. Same — Case Stated. 

"Where the s'.eam-tug M. N. H. was seized for forfeiture nnder sections 5283 
and 4189, on a libel charging, upon responsible authority, that i^\\y. had been 
fitted ont for, and was about to départ upon, a hostile expédition against Ilaytl, 
and was registered under a false certiflcate of ownership, and application wai 
made by tiie alleged owr. ;r. under rule 11, for app.)intment of appraisers for 
the purpose of bonding the vessel, held, that rule 11 was not designed for such 
a case, and that the vessel should not be released on bond, and the application 
for appraisers was deaied. 

In Admiralty. 

Elihu Root, U. S. Atty., for libelant. 

Weekes <& Forstcr, for claimant. 

Bkown, J. The steam-tug Mary N. Hogan being in the custody 
of the marshal, under arrest upon process issued for her forfeiture to 
the United States, application is made in behalf of John H. McCarthy, 
her alleged owner, for the appointœeni of appraisers to détermine her 
value, preliminary to giving bond for her release from custody. The 
application is opposed b}- the district attorneyon the ground that the 
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claimant is not, in this case, entitled to bond the vessel. The pro- 
ceedings for the forfeiture of the vessel are instituted under sections 
5283 and 4189 of the Eevised Statutes. The former section subjects 
to forfeiture any vessel "furnished, fitted out, or armed within the 
limits of the United States with intent that sucb yeseel shall be em- 
ployed in the service of any foreign prince or state, or of any colony, 
district, or people to cruise or commit hostilities against tlie subjects, 
citizens, or property of any foreign prince or state, or of any colony, 
district, or people with whom the United States are at peace." ïhe 
libel charges that the Mary N. Hogan, on or about the fifteentli of 
July, 1883, was furnished, fitted out, or armed within this disti'ict, 
with the intent that slie shouid be employed in the service of certain 
rebels in the islaud of Haj'ti, to cruise or commit hostilities against 
the subjects, citizens, or property of the island of Hayti, with which 
the United States are at peace. 

By section 4189, also, every vessel is made liable to forfeiture 
whose certiticate of registry "is knowingly and fraudalently obtained ;" 
and the libel charges that John H. McCarthy, on or about the 
fifteenth day of July, 1883, knowingly and fraudulently procured the 
registry of said vessel in his name as sole owner, upon oath that there 
was no subject or citizen of any foreign prince or state directly or 
indirectly interested in her, whereas, in fact, a foreign citizen was 
part owner. 

The proceedings for the forfeiture of the vessel are proceedings in 
admiralty, and governed by the admiralty rules. ïhe appointment 
of appraisers and the bonding of the vessel are claimed under rule 
11 of the suprême court rules in admiralty, which provides that 
"where any ship shall be arrested, the same man, upon the applica- 
tion of the claimant, be delivered to him upon due appraisement to 
be had under the direction of the court, upon the claimant's deposit- 
ing in court so much money as the court shall order, or upon his 
giving stipulation with sureties," etc. 

In the great majoriiy of cases suits are brought, and the arrest of 
the vessel is made, for the purpose only of securing payment of some 
pecuniary demand. In such cases the object of the suit will be fully 
secured by permitting a good bond, with sureties, to be substituted as 
security in place of the vessel during the pendency of the litigation; 
and thereby not only is the great expense of keeping the vessel in 
custody for a considérable period avoided, but the vessel is also al- 
lowed in the mean time to be engaged in the pursuits of commerce. 
Eule 11 is cleariy designed for this purpose. It is not in form im- 
perative in ail cases of the arrest of vessels, but provides onlj- that 
the vessel "inay" be delivered, etc. ; thus leaving to the court a discré- 
tion which may be rightly esercised under peculiar circumstances ; 
and, as it seems to me, the rule cleariy shouid not beapplied in those 
cases where the object of the guit is not the enforcement of any monej' 
demand, nor to secure any payment of damages, but to take posses- 
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sion of and forfeit the vessel herself, in order to prevent her depart- 
ure upon an unlawful expédition, in violation of tiie neutrality laws 
of the United States. Such, by the statements of the libel, appears 
to be the sole object of tbis suit; and to permit the vessel, as soon as 
arrested, to be bonded by the very persons alleged to be engaged in 
tbis unlawful exi^edition, and bonded presumably for the purpose of 
immediately prosecuting it, would be to facilitate in the most direct 
manner the unlawful expédition, and would practically defeat the 
whole object of the suit, and render the government powerless by 
légal proceedings to prevent the violation of its international obli- 
gations. 

No section of the statutes other than section 6283 fully meets the 
circumstances of thiscase. That section is rightly invoked toenable 
the government to préserve itself from large possible liabilities through 
a violation of its treaty obligations to Hayti. It is clearly not the 
intention of section 5283, in imposing a forfeiture, to accept the 
value of the vessel as the priée of a hostile expédition against a 
friendly power, whicli might entail a hundred-fold greater liabilities 
on the part of the government. No unnecessary interprétation of 
the rules should be adopted wliich would permit that resuit; and yet 
such might be the resuit, and even the expected resuit, of a release 
of the vessel on bond. The plain intent of section 5283 is effectually 
to prevent any such expédition altogetlier, through the seizure and 
forfeiture of the vessel herself. ïhe government is, therefore, enti- 
tled to retain her in custody, and rule 11 cannot be properly applied 
to such a case. 

Upon the papers submitted it appears that the proceedings are 
promoted at the instance of responsible ofiicers of the Haytian gov- 
ernment ; and there is no évidence before me tending to show that 
the proceedings are in bad faith, or malicious, or on insufScient ^rima 
fac'ie grounds; and the application for appraisers for the. purpose of 
bonding should, therefore, be denied. 

As the vessel is in custody, either party, under the rules of the 
court, is entitled to an immédiate trial. No term for the trial of cal- 
eudar causes being in session at this time, upon the consent of the 
United States attorney, already given in open court, the claimant, 
upon filing bis answer to the libel, may hâve an immédiate order of 
référence to the clerk to take the testimony in the cause; and when 
eompleted the case may be submitted, and will be at once dis- 
posed of. 
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The New Champion. 

(District Court, S. D. New York. July 15, 1883 

1. Admirai.tt — LiKN — SupriiiBS- -Pkesitmptiotî. 

Necessarj' supplies furnislied ' to a vessel in a foreign port are presumptively 
fornislied upon tlie crédit of the vessel as well as of lier owners, and a lien on. 
tlie vessel tlierefor will be sustained, unless the évidence is sufficlent to rebut 
this presumption. 

2. Same— OwNsn's Agueement. 

The lien wiii not be affected by an agreemen* between the owners and tho 
captain that the latter should find the crow and provisions, where the seller 
had no knovvledge or notice of the agreement. 

In Admiralty, 

Alexander é Ash, for libelants. 

J. A. Hyland, for claimant. 

Brown, J. The supplies for which this action lâ brou'ght were 
provisions f urnished at Bergen Point, New Jersey, to the steward, in 
accordance with the master's orders; and ail belong to the class of nec- 
essaries. The captain was running the barge on an agreement with 
the owners that he should hâve $60 per month and find the crew 
and provisions. The libelants, who kept a groeery store at Bergen 
Point, had no knowledge or notice of this arrangement, as in the 
case of The Wm. Cook, 12 Ped. Eep. 919, and hence were not bound 
by it. The John Farron, 14 Blatchf. 24, reversing 7 Ben. 53; The 
S. M. Whipple, 14 Fed. Eep. 355; The India, Id. 476. 

The libelant testified that the supplies were furnished on the 
crédit of the vessel; and upon ail the circumstances I do not think 
there is sufficient évidence to rebut this testimony, or the légal pre- 
sumption that the supplies, being furnished in a foreign port, were 
furnished upon the crédit of the vessel, as well as of her owners. 
The Secret, 15 Fed. Rep. 480; The Plijmouth Rock, 7 Ben. 448 ; The 
E. A. Bnislei;, 13 Fed. Eep. 703; The E. A. Barnard, 'I Fed. Eep. 
712, 714; The Grapeshot, 9 Wall. 129, 136. 

The libelants must, therefore, hâve judgment for the value of the 
goods furnished, amounting with interest to $33.45, with costs. 



VAN DOLSEN V, CITY OF NEW YOBK, 817 

Yan Dolsen V. Mayor, Etc., of New York, and others. 

{Circuit Court, S. D. Neic York. Aiigust 30, 1883.) 

JdRISDICTION — LeASE OP KEAIy ESTATE TO CoNPEI! — TiTI.B TO AVatEK FkONT. 

The owner of certain dock property, who derived liis titlc frora the ISritish 
ci'own tlirough a grantof land Ijounded bytlie " water side," in anticipation of 
the action of the défendants, leased the same to plaintill, who was a citizen of 
another stale. Défendants, who derived tlieir title also frora the crown, at- 
tempted, under authorit}' of the laws of tlie state of New Yorlî, to flll into 
the water, and build a new water front before the landing phice, and eut it olï 
from tlie water. Ileld tliat, as défendants were grantees of tlie crown, they 
were limited as if they had made tlie grant the crown had made, and coiild not 
grant land bounded on a way, and afterwards remove the way witliout com- 
pensating the parties injured. Held,further, that, although the principal mo- 
tive 't making tlie lease was to enable the plaintifî to sue m the circuit court 
of the United States, as it did not appearthat the lease was not real and effectuai 
to pass the title of the term to plaintilî, the suit involved a controversy prop- 
erly within the jurisdictiou of tlie court. 

In Equity. 

James W. Gérard, for orator. 

James C. Carter, for défendants. 

Wheelee, J. This cause has been beard upon pleadings and proofs, 
from which it appears that while the whole proprietary interest in ail 
the land and water now in question was vested in the British crown, Sir 
Edmund Andross, royal governor of the province of New York, granted, 
in 1676, to Gabriell Curtessee a tract of land on the east side of Man- 
hattan island, bounded south-east by the river, and in 1677 to David 
Deffore another tract adjoining this, bounded "by ye water side." 
Thèse lands, between now Forty-ninth and Fifty-first streets, on the 
water front of which there lias been, and been used for many years, 
a landing place, are the property of Gérard and James W. Beekman, 
who leased the front to the orator for two years from November 11, 
1880. The défendants are attempting, under authority of grants 
from, and laws of, the state of New York, to fill into the water and 
'build a new water front before this landing place, and eut it off from 
the water. This bill is brought to restrain such action, and for an 
account of damages. The owners hâve been accustomed to lease 
thèse premises for dock purposes before. They apprehended such 
action as has been begun by the défendants, and a controlling reason 
for making this lease was the fact that the orator is a citizen of an- 
other state, and could, as was supposed, proceed against the défend- 
ants in this court for an_y inteference with bis rights. It is objected 
that this controversj' ib really between the lessors and the défendants, 
who are citizens of the same state, and not between the orator and 
the défendants, and that, therefore, the suit does not really involve a 
controversj- properly within the jurisdiction of this court, and should 
be jjroceeded with no further, but dismissed, under section 5, act of 
v.l7,uo.l2— 52 
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1875, (1 Supp. Eev. St. 175.) If the lease was real and not ficti- 
tious, the wrong, if any, during the term would be to the orator, and 
not to the lessors. Nothing is involved now exccpt what occurred d ur- 
ing that time. No right can be passed upon but his. If he bas 
none, and the lessors are merely using bis name to try their rights, 
the suit should be dismissed under the provisions of that act. It 
would not seem that the fact that he acted in view of tlie remédies 
afforded him by the laws of the land, and of ail remédies under ail 
the laws, could deprive him of any of the beuefits or remédies of any 
of the laws of either jurisdiction. McDonald v. Smalley, 1 Pet. 620. 
The question in a case like this seems to be the same as before the 
act, and to be, as stated by Chief Justice Maksiiall in that case, 
whether the transaction was real or fictitio , althongh dismissing 
the bill without proceeding furtber may be more summary. Upon 
this question the évidence, although fuli as to the motive, is that the 
lease was real, or, at most, does not show that it was not real and 
effectuai to pass the title of the term to the or-'.tor. Tiiere is, there- 
fore, no good ground apparent for dismissing îhe orator's case with- 
out passing upon his rights involved in it. 

The original grants are shown by entries and are not set forth at 
large; and there are several breaks in the chain of title in the pub- 
lic records, but the chain is perfect since very ancient times, and ref- , 
erences are made from subséquent to prior grants, and from thence 
to the original grants, so as to be traceable throughout, and, in con- 
nection with peaceable possession shown beyond memory, the title 
from the crown by the grant of the royal governor down to the orator 
satisfactorily appears. Mayorof Kingston v. Horner, Cowp. 102 ; Roe 
x.Irelani, 11 East, 280; Ilead y. Brooknian, 3 Term R. 159; Fletcher 
V. Peck, G Grandi, 87; 1 Greenl. Ev. § 45. The défendants, the 
mayor, etc.,of New York, dérive their title from the charter of Thomas 
Dongan, royal governor in 1680, granting ail the lands about the isl- 
and to low-water mark, reserving prior grants made within 20 years, 
and from subséquent grants from tlie crown and state extending fur-- 
ther out under water. The rights of the crown at the révolution be- 
carae vested in the state. Martin v, JVaddcIl, 16 Pet. 367. Thns what 
was granted to Curtessee and Deffore in 1676 and 1677, in respect to 
the front of this hmd, bas corne to the orator during his term, and what 
remained' to the crown after those grants bas come to the défendants. 
The river bj' which the grant to Curtessee, and the water by the side 
of whicli the grant to Peffore were bounded. is the East river, through 
which the tide ebbs and flows, and which is a great highway for ail 
peoplo with ail kinds of water-craft. The shore at this place was so 
steep that there was little or no différence, laterally, between high 
,and low water, and vessels could always land there without artificial 
docks or wharves. The owners, and others by their permission, could 
and did pass freely from the land on to the river, and from the river 
on to the land; and could alvrays do so while the river should remain 
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where, in the grants, it. was describecl to be. There is no question 
but that the grants sti^pped at liigh-water mark, and left the right to 
the soil under water beyond in the crowa, subject to the right of Ihe 
public to the river as a highwcy over it. Bract. bli. 1, c. 12, p. 5; 
Rex Y.Smith, 2 Doug. 44-1; Coin. v. Charlcstown, 1 Pick. ISO; Martin 
V. Waddell, 16 Pet. 367. This highway was a way to this land ^viien 
the successive grantees took it, and when the orator took his lease of 
it. So far as the défendants could iiave any rigtit to it, or to tiie soil 
under it, the original grantor, the crown, had ihe same right. The 
crown, after Magna Charta, could net grant land bounded on a way, 
and afterwards, without compensation, remove the waj, „ny more 
than an individual could. The défendants, as grantees from and 
under the crown, are limited as if they had made the grant v/hich the 
crown made. They could not grant land to a w-ay on land and after- 
wards remove the way. Story v. Neiv York FAevated Ihj. Co. 90 N. Y. 
122. The title to the land under the way in that case came from 
the same source as the title to the land under this n-ater-way, and in 
the same manner. If the authority of the state and city was not 
equal to the obstruction of that way, it is not apparent how they can 
be adéquate to the total removal of this one. That is the latest dé- 
cision, so far as is now known, of the highest court of the state upon 
the subject, and, to the estent of the principles involved there, must 
oe considered to be the law of the state. The right of a land-owner 
to enjoy the way over navigable water adjoining his land seems to 
hâve been several times fully recognized by the suprême court. Dut- 
ton V. Strong, 1 Black, 25; Railroad Co. v. Schuniner, 7 Wall. 272; 
Yates V. Mïlwaiikee, 10 Wall. 497. In the latter case Mr. Justice 
Miller expressly states the proposition to hâve been decided in the 
two former. And in delivering the opinion of the court he further says : 

" This riparian right is property, and is valuable, anfl tliough it rrnist be en- 
joj'ed in due subjection to tlie rights of the public, it caniiot be arbitrarily or 
eapriciously destroyed or impaired. It is a riglit of v.'hich, when once 'vestéd, 
the owiier can only be deprived in accordance with establislied law, and, if 
necessary, that it be taken for the public good, upon due compensation." 

This doctrine does not appear to hâve been overruled. 
In Weher v. Harbor ComWs, 18 Wall. 57, Mr. Justice Field, in the 
opinion of the court, says : 

"It is unnecessary for the disposition of this case to question the doctrine 
that a riparian proprietor, whose land is bor.nded by a navigable stream, bas 
the right of access to the navigable part of the stream in front of his land, 
and to construct a wharf or pier projecting into the stream, for his own use, 
or the use of othcrs, subject to such gênerai raies and régulations as the lég- 
islature may prescribe for the protection of the public, as was held in Yates 
V. Milwaukee, 10 V.'all. 497. On the oontrary, we rcL-ognize the correctness of 
the doctrine as stated and afflriued in that case." 

Barney v. Keokuk, 94 U. S. 324, was an action of ejectment, and 
involved the right of soil, and not a right of way, and what is there 
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said appears to hâve been said in that view. This seems to be the 
English doctrine now. Lyon v. Fishmonger s Co. L. E. 1 App. Cas. 
662; 35 Law T. Eep. (N. S.) 509. In this case the lord chancellor 
appears to hâve said: "I cannot entertain any doubt that the ripa- 
rian owner on a navigable river, in addition to the right connected 
with navigation to which he is entitled as one of the public, retains 
his rights as an ordinary riparian owner, underlying and controUed 
by, but net extinguished by, the public right of navigation;" and 
Lord Selborne : "For the purpose of a riparian proprietor. latéral 
contact with a stream is, jure naturœ, as good as vertical right. It 
is true that the oank of a tidal river, of which the foreshore is left 
bare at low water, is not always in contact with the flow of the 
stream, but it is in such contact for a great part of every day, in the 
ordinary and regular course of nature, which is an amply sufficient 
foundation for a natural riparian right." The défendants are not 
prooeeding to take such rights for public use upon making compen- 
sation, but are proceeding arhitrarily in déniai of the existence of any 
such rights. Thèse cases and principles seem to entitle the orator 
to relief. There are numerous cases which, standing alone, would 
support the claims of tlie défendants. Lansing v. Smith, 4 Wend. 9; 
Gould V. Huduon River R. Co. 6 N. Y. 522; Fvrinan v. The Mayor, 
etc., ]0 N. /. 567; Stevens v. Paterson, etc., R. Co. 5 Vroom, 532 ; 10 
Amer. Jjaw Eeg. 165. They are not considered to be controlling, in 
view of the later cases referred to. 

The orator's title has expired now, but had not at the commence- 
ment of the suit nor at the time of hearing. The delay would not 
take away any right to relief which he then had, although his right 
to continued relief raight cease. He has no occasion now for the 
continuance of an injunction, but may be entitled to an account for 
damages. 

Let there be a decree for the orator accordingly, with costs. 

See FouiUain v. Towu of Anrjelica, 12 Fed. Hep. 8, iioie, iO. 



CnEWETT V. AloR\^^ 
[Circuit Court, E. D. Michigan. September 13, 18S3.) 
Equitt — SuBJECTiNQ Real Estate 1 V IIaxds op IIeirs to Debts of Ances- 

TOR. 

A bill in equity will lie to suli.ject real estate in tlie liands of heirs to the pay- 
ment of the debfs of their anccstor. 
Sa.me — ProcEEDixGS IX Probate Court — Lâches. 

It is not an absoUite bar to the maintenance of such bill in a fedpral court 
that the estate of the ancestor was administered In the probate court of the 
State; that commissioners \Tere appointpd to audit claims a^ainst the estate; 
that a time was limited within which ail claims must be presented ; and that 
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plaintifE did not appear before such commissioners or offer to make proof of 
her debt, notwithstanding a law of the state declared that ail claims against 
such estate not so presented should be forever barred. Ileld, further, that the 
failure to présent such claim was évidence. of lâches, and that the burden was 
iipon the plaintliï to excuse the saine. 
3. Sajie — Debt Secuked by Mcktoage — Payment of Intehest. 

It app>'aring Ihat the debt was secured by mortgage ; that the intercst upon 
such mortgage was regularly paid by the raortgagor during liis life-tirae, and 
by his administrator after his dcath, until the estate was closed and turned 
over to the heirs ; that the mortgage was thereupon foreclosed and the property 
sold, and that the daim was for a deliciency upon sucli .sale, — it was held that 
the mortgagee was not bound to prove her claim before the commissioners, 
and tliat lier delay was sufflciently excused. 

In Equity. On demurrer to bill. 

This was a bill in equity on behalf of complainant, and ail other 
creditors who might corne in and contribute to the expense of her 
suit, against the heirs of Peter Desnoyer, to charge his estate with 
the payaient of a balance remaining due upon a mortgage after sale 
of the property. The bill set forth that Desnoyer and wife in 1S75 
mortgaged to complainant certain lands in Sandwich, in the prov- 
ince of Ontario, to secure the payraent of $4,000. The mortgage con- 
tained a covenant that the mortgagor would pay the money thereby 
secured. Desnoyer and his wife died in 1880, and William B. Moran 
was appointed administrator. After payment by the administrator of 
two installments of interest, default was made, the mortgage was 
foreclosed, and the property sold for §2,100, leaving a balance due of 
$1,550. The bill further alleged that Desnoyer left real estate to the 
value of §58,000, now in the hands of the défendants, upon whieh 
complainant claimed an équitable lien. 

A. H. Fleming and >S'. M. Gutcheon, for complainant. 

Isaac Marston, for défendants. 

Browx, J. This is in substance a bill to charge certain real estate 
in the hands of heirs with the mortgage debt of their ancestor. While 
it would seem that an action at common law will lie against an heir 
for breach of an express covenant of the ancestor, contained in a 
sealed instrument, provided the ancestor expressly bound himself 
"and his heirs" by the obligation, and provided the heir bas légal as- 
sets by descent from the obliger, there can be no doubt of the juris- 
diction of a court of chancery to entertain a bill on behalf of a cred- 
itor and ail others who may choose to make themselves parties, to 
charge the real estate in the hands of the heirs with payment of the 
ancestor's debts. Story, Eq. PI. 99-102; Adams, Eq. 257; Skey v. 
Bennett, 2 Younge & C. 405; Stratford v. lîitson, 10 Eeav. 25; Poiis- 
ford V. Harfleij, 2 Johns. & H. 736; Riddle x. MandcvHlc, 5 Cranch, 
322; P,njson v. Haddack, 8 Biss. 293. 

The chief difficulty in this case arises from the fact that proceed- 
ings to settle the estate in the probate court were taken, commission- 
ers to receive proof of claims appoin'ed, a time limited within which 
creditors should présent their claims, the estate closed, and the ad- 
ministrator discharged before the filirig of this bill. Complainant did 
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not oiïer to prove her claim before the commissioners, and allowed 
the time limited by law for the proof of claims to expire before any 
proceedings whatever were taken. 

It is conoeded that, under the fédéral authorities, complainant was 
not boiind to appear before the probate court, but was at liberty to 
take the proper prooeedings for the collection of her debt hère. The 
jurisdiction of the fédéral court eannot be ousted or impaired by any 
provision of a state law requiring creditors to appear before a state 
court and présent their claims. Sut/dam v. Broadnax, 14 Pet. 67; 
Hyde v. Stone, 20 How. 170; Union Bank of Tennessee v. Jolly's 
Adm'rs, 18 How. 503 ; Payne v. Hook, 7 Wall. 429. 

It is claimed, however, that complainant bas been guilty of lâches in 
not proving her claim before the probate court, or at least in not insti- 
tuting proceedings hère within the time limited by statute, and before 
the estate was settled and the administratordischarged. We are re- 
ferred to the case of Board of Public Works v. Columbia Collège, 17 
Wall. 521, in support of the proposition that a court of equity will not 
exercise its jurisdiction to reach the property of a debtor applicable 
to the payment of bis debts, unless the debt be clear and undisputed, 
and there exist some spécial circumstances requiring the interposi- 
tion of the court to obtain possession of and apply the property. In 
this case, the debtor had died in 1861, leaving a will which was in- 
sufficient to pass real property, but sufficient to pass personal estate. 
His estate was administered in the orphans' court, but complainant's 
demand was never presented to it for allowance. In 1867 its bill 
was filed against the exécuter, heirs at law, and legatees, to reach the 
real property of the deceased which did not pass under the will, but 
which vested in his heirs. The object of the bill was to charge the 
exécuter for the assets which came into his hands, which he had dis- 
tributed to the legatees under a decree of the suprême court of the 
district, on the ground that he was informed of the debt of the com- 
plainant, and failed to bring it to the notice of the court, directing a 
distribution, and to compel the legatees to refund the amounts re- 
ceived by them. In their answer défendants claimed that the distri- 
bution under the decree of the court afforded a complète protection 
to the exécuter and legatees. Upon the argument, the only question 
really controverted was the liability of the legatees to refund the 
amounts received by them to be applied on the demand of the com- 
plainant. The court held that to sustain a bill of this description the 
debt should be clear and undisputed, and that some satisfactory ex- 
cuse should be given for the failure of the créditer to présent his claim 
in the mode prescribed bylaw to the représentatives of the estate be- 
fore distribution. I think this case disposes of defendant's claim that 
this court bas no jurisdiction to entertain a bill by reason of a failure" 
of complainant to présent her claim to the commissioners for allow- 
ance, or to prosecute this suit before the time allowed by law for the 
présentation of such claims had expired. 
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By Comp. Laws, § 4424, the probate court mnst alîow frora 6 to 18 
months for the proof ,of claims against tlie estâtes of deceased per- 
sons, whieh time, by section 4425, may be extended to two years, but 
no longer; and by section 4433 it is provided that creditors who shall 
Qot exhibit tiieir claims witliin the time allowed by the courtier that 
purpose shall be fore ver barred from recovering them iu any action 
whatever. It does not appear from the report of the above case 
whether a similar practice obtained in the orphan's court in the Dis- 
trict of Columbia; but it does appear that auditors were appointed, 
who advertised for persons having claims against the estate to présent 
them, and that the complainant did not in any way appear, or make 
its claim before sucli auditor. Decree was then entered, directing a 
distribution among the legatees. From the fact that the failure of 
complainant to présent its claim before the auditors was not treated 
by the suprême court as an absolute bar to its bill, but only as évi- 
dence of lâches, requiring explanation and excuse, we are led to infer 
that the limitation contained in thèse acts was not considered appli- 
cable to non-resident creditors, or pleadable as an ordiuary statute of 
limitations in the fédéral courts. ïhis inference is strengthened by a 
référence to the earlier cases of Sutjdam v. Broadnnx, 14 Pet. 67, and 
Union Bank of Tennessee v. Jolly's Adm'rs, 18 How. 503, although the 
question was not squarely presented in either case. Tiie whole ténor 
of thèse décisions is ineoiisistent with the idea that foreign creditors 
are limited in their choice of a forum, or subject to other limitations 
of the act. We think the whole enactment should be read together, 
and that if a non-resident creditor is not bound to prove his claim 
before the probate court, he is not restricted by the other provisions 
of the act requiring ail daims to be proved within a limited time. In 
otiier words, the limitation is applicable only to such claims as are 
required to be proven in the manner pointed out by the act. 

We think, too, that tins ruling may be justitied upon the broader 
ground that courts of equity are bound by statutes of limitation in 
gênerai only by analogy, and may relieve against them in cases of 
manifest injustice. Thus, in Story, Eq. Jur. § 1521, it is said: 

" Courts of equity not only act in obédience anrt analogy to the statutes of 
limitation in proper cases, but they also interfère in niany cases to prevent 
tlie bar of tlie statutes, where it would be inéquitable or unjust. T'-ius, for 
example.'if a party has perpetrated a fraud, wliich lias not been discovered 
until tlie statutable bar may apply to it by law, courts of equity will inter- 
pose, and remove tlie bar ont of the way of'tlie other injured party. A forti- 
ori, tliey will not allow such a bar to provail by niere analogy, to suits in 
equity, wliere it would be in furtlierance of a inanifest injustice." 

Instances of the p,pplication of this doctrine are not unknown even 
in this State. Thus, in Michigan Ins. Co. v. Broun, 11 Mich. 265, 
it was held that a remedy by foreclosure of a mortgage in equity 
was not lost by an action at law upon the debt becoming barred by 
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the statute of limitations. In delivering the opinion Mr. Justice 
Campbeli, said : 

"The statute of limitations is confined to actions or suits to enforce pay- 
ment of the contract as a personal riemand. Equity follovvs the analogies of 
tlie law in ail cases where an analogous relief is sought upon a simllar claim. 
But where the relief sought is in its nature one of équitable and not of légal 
cognizance, and the remédy is of a purely équitable nature, equity follows its 
own rules. * * * in regard to mortgages, equity, although raising pre- 
sumptions froni lapse of time, lias not raade thèse presumptions conclus' ve. 
* * * ïhe rule flxing such presumptions at twenty years was adopted, 
undoubtedly, in accordance witli the limitations of real actions in the com- 
mon-law courts, but it differs from that in not !)eing an absolute bar to the 
reniedy." See, also, Powell v. Smitfi, 30 Mich. 451. 

The case of Johnston v. Eoe, 1 McCrary, 162, [S. C. 1 Fed. Rep. 
G92,] présents features very similar to those of the case under con- 
sidération. This was a bill to subject certain property in the hands 
of the heirs of a debtor to the payment of the plaintiff's demand. It 
■vvas contended by the défense that the statute of Missouri, concerning 
the administration of estâtes of deeeased persons, required the présen- 
tation of ail claims against the estate within two years from the time 
of the publication of a notice of the administration to creditors, and 
declared that ail demands not thus exhibited should be forever barred. 
It was held that the fédéral court, sitting in equity, was lot bound 
by this statute, inasmuch as the court, in the exercise of the chancery 
jurisdiction conferred by the constitution and laws of the United 
States, was not governed by the state practice. It was averred in 
the bill that certain entries, showing the payment of the notes in 
suit had been fraudulently made, and that in fact the notes hadbeen 
paid. The court held that the statute in question was no bar to the 
prosecution of the demand. So, in the récent case of Tice v. Scliool- 
dist. No. 18, 16 Chi. Leg. News, 1, [S. C. 14 Fed. Eep. 886,] it was 
held that the fédéral court, sitting in Nebraska as a court of equity, 
was not bound by a state law requiring ail pétitions for new trials to 
be filed in one year from the date of the judgment. 

As no question is made regarding the vaiidity of complainant's 
debt in this case, it only remains to consider whether she bas been 
guilty of lâches in not filing this bill befoïe the estate was settled. 
It appears from the bill that the mortgagor, Desnoyei, died in Mardi, 
1880; that in .June of the same year an administrator was appoiuted 
and commissioners designated to receive proof of debts, sis months 
only being allowed to creditors within which to présent tlieir claims 
for examinatiou and allowance. Tlie commissioners reported prema- 
turely in October, ISSO. and in April, 1S81, the probate court allowed 
the final account of the administrator, discharged him, and closed the 
estate. In August, 1880, and January, 1881, the administrator paid 
two installments of interest upon the mortgage, and the mortsagee 
was thereby led to believe that the morttrace would be assumed bv 
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the administrator and heirs of the estate. On demand being made for 
a further installment in June, 1881, the administrator wrote the mort- 
gagee that the heirs were in possession of their interests. In March, 
1882, after due notice, and in accordance with the statutes of Canada, 
the mortgagee caused the property to be sold under a power of sale 
contained in the mortgage. Upon such sale the property realized 
but $2,100. This bill was filed in July, 1883. As the mortgage 
contained a personal covenant of the mortgagor to pay, the debt 
might undoubtedly hâve been proven against his estate. Yet the 
custom is to look to the land as the primary fund, and to resort to 
the Personal responsibility of the mortgagor only in case of a defi- 
ciency after a sale of the premises. Indeed, under our statute, it is 
by no means certain that if the mortgagee had sought to prove her 
debt, the court would net hâve required her to exhaust her remedy 
against the land. Clark v. Davis, 32 Mich. 154, 159. But vvhether 
the common-law rule, which treats the personal estate as the primary 
fund for the satisfaction of debts, be changed by statute or not, it 
seems to me that complainant is not chargeable with lâches in delay- 
ing this suit until a sale was had and the amount of the deficiency 
was ascertained. 

The demurrer must be overruled. 



Bryant and another v. Western Union Tel. Co. 

(Circuit Court, D. Kentucky. May 2, 1883.) 

Grain Gambling — CoMinssroN — Rigiit of Telegrapii Company to Reiiove 
"Ticker" from a "Bucket-Siiop." 

The complainants were dealers in grain and produce. They never bought 
or sold for présent delivery, but ahvays dealt in futures and upon margins. 
Wbcnever tlie required margin was plaeed in tlieir hands, tbey would buy or 
sell, for customers desiring tliera so to do, grain and produee at tbe last quota- 
tion of tbe Chicago Board of Trade. Such purchases or sales were always for 
tbe next or succeeding montb's delivery, and the deal was taken by the com- 
plainants tbemselvcs. Tbe eustomer w.as always required to keep his margin 
good, and that mtbout notice; and if, at any time before the date fixed for de- 
liver.v, the market in Chicago went against the eustomer to the cxteut of his 
margin, tbe trade was closed, the compiainants taking tbe margin and tbe 
eustomer not being held personally liable, the extent of his loss being bis mar- 
gin. If, however, the market went in favor of tbe eustomer, be could eall for 
a settlement any time and without regard to the maturity of his eontract, and 
be was then paid tbe différence between the then market priée and the priée 
at which he bought or sold, less a sum which was called by tbe complainants 
"commission," which sum was one-fourth cent per bushel of grain alleged to 
be bought or sold. Held — 

(1) That this was gambling of a most pernicious and demoralizing species, 
which a court of equit.v would not protect b3' enforcing contracts or otherwise. 

(2) Tliat the alleged commission was not commission at ail, but was really 
tbe odds which the eustomer gave tbe complainants in the wager on tbe future 
of tbe market; because the complainants always took tbe deal tbemselves, 
and did not prétend to buy or sell to others for tbe account of tbe eustomer. 



82(5 FEDEKAL UEPORTER. 

(3) Complainants-'being in the business of gamljling, cquity will not compel 
a telcgrapli Company to fiirnisli to tliem, bj- means of a telenraph machine 
knnwu as a "tickev,'' quolations of prices ruling upon tlie Uliicago lîoard of 
Trade, and tliis even lliuugb compUiiuants were menibers of tbal board. 

In Equity. 

Arthur Carey and A. P. Tlumphrey, for complainants. 

Ilozel IVisseiufcr, for défendant. 

Barr, J. Tliis cause is hère by removal from the Loiiisville chan- 
cery court, and is now submitted on the motion of the défendant to 
dissolve the injunction granted by the chancellor. This injunction 
was granted upon the ex parte motion of complainants, and cannot 
hâve the same weight with me as if granted upon notice and a hear- 
ing. The state practice seems to be to grant injunctions without no- 
tice, and almost as a matter of course, if the pétition sets out sufli- 
cient prima facie grounds. The particular thing complained of by 
complainants is the removal of a "ticker" in their office, and a con- 
séquent withdrawal of the reports of the daily transactions which 
take place on the Chicago Board of Trade. The Chicago Board of 
Trade is a private corporation, and can give or -withhold from the 
public its transactions. It may give thèse transactions to the pub- 
lie through Buch agents or upon sucii conditions as the board may 
deem advisable. The défendants, through their agents, were and are 
reporting the daily markets upon this board. This is done by the 
permission of the board, and not as aright which it bas without such 
permission. The défendants, therefore, in regard to thèse reports of 
the daily prices on the board, obey the properly expressed will of the 
board of trade. The duty of a telegrajDh companj' to the public in its 
business of telegraphing is not in this case. Neither is the question 
of whether or not a telegraph company can go into the business of 
news-gathering, and, having gathered news, which is common to the 
public, in the sen?e that ail bave a right to gather it, and then trans- 
mit it by niieans of its telegraph lines to some, and refuse it to others 
who are willing to pay the same rate and be governed by the same 
régulations as those who reçoive the news, before me for considéra- 
tion. 

The relations which telegraph companies bear towards the public 
may be such as to prevent any discrimination in the distribution of 
such news. Upon this subject I express no opinion, but it seems to 
be quite clear that a merchant, or a number of merchants and dealers 
orpranized into a corporation, can give to a reporter the termsof their 
private transactions, to be transmitted to others, upon any conditions 
they may choose to impose, even to the estent that thèse transactions 
shall not be transmitted to others dealing in the same goods or eom- 
modities. Thèse transactions on the board of trade are private trans- 
actions, in the sensé that the gênerai public are not entitled to them, 
escept'by the pei-mission of the board. The directors of the board of 
trade, in Xovember, 1SS2, made the permission to défendant to be on 
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the floor of the board, and to report the current transactions of tlie 
board, eonditional. Tliis condition was that tbese current reports 
would not be published to or for the use of any person or organization 
in the city of Chicago, or elsewhere, that would publicly post the said 
quotationswith a view of making transactions with otîier persons, 
based upon such quotations. The notice given défendant by Mr. Ean- 
dolph was not in the language just quoted, but prohibited the défend- 
ant furnishing, after the first of January, 1883, the current quotations 
of the board to those who carried on the trade or business linown as 
"bucket-shops." If the statement of Mr. Randolph gives truly the 
action of the board of trade, the complainants are of the prohibited 
class, as the affidavits of both sides concur in stating that they "pub- 
licly post their quotations with a view of making transactions with 
other persons, based upon such quotations." The notice, however, 
names those who carry on "bucket-shops" as the persons who are not 
to be furnished with thèse market quotations; hence it is material to 
inquire whether complainants carry on such a business. The com- 
plainants exhibit a form of contract which they use in thèse trades, 
and insist that it is légal, and that they do a legitimate business and 
do not carry on a "bucket-shop." The défendant, however, insists 
that the form of the contract exhibited, if légal, is a cover; and com- 
plainants' business is really that of betting and taking bets upon the 
fluctuations of the market priées of grain, produce, etc., and that they 
do carry on what is commonly known as a "bucket-shop." 

There is filed with one of the affidavits a pamphlet issued by com- 
plainants, explaining their business and urging the public to deal 
with them. From this.pamphlet and the affidavits filed by the par- 
ties I find that complainants' course of dealing is about this : 

The complainants never buy or sell for présent delivery, but al- 
ways deal in futures and upon margins. Whenever the required 
margin is placed in the hands of complainants, they will buy or sell, 
as oustomers désire, grain, etc., at the last quotation of the Chicago 
Board of Trade. This is always for the next or succeeding month's 
delivery, and the deal is taken by the complainants themselves. 
The CHstomer must always keep his margin good, and that without 
notice, and if any time before the time fixed for the delivery the 
market in Chicago goes against the customer to the extent of his 
margin, the trade is closed and the complainants take the margin 
and the customer is not personally liable, the extent of his loss being 
his maïgin. If, however, the market should go in favor of the cus- 
tomer, »o may call for a settlement at any time and without regard 
to the maturity ot his contract, and he is then paid the différence be- 
tween îhe then market price and the price at which he bought or 
sold.less a sum which is calledby complainants "a commission." This 
sum, which is one-fourth of a cent on each bushel of grain whiebis 
alleged to be bought or sold, is not a commission, as the complain- 
ants always take the deal themselves, and do not prétend to buy or 
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sell to others for the account of the cnstomer, but is really the odds 
■wMcfh the customer gives them in the wager on the future of the 
market. 

It is perhaps true that if the customer keeps liis margin good, so 
that he cannot be closed eut, and does not exercise his rigbt to set- 
tle upon the basis of ihe différence in the priées of the grain, etc., 
he can demand a compliance with the contract and a delivery, but 
if tho ?ourse of business between the complainant and their custom- 
ers is to settle their alleged contract by a payment uf the différences 
in the -market rates, rthe fact that a customer ma}', under certain cir- 
cumstances, require anactual delirery, does not rClieve ihe complain- 
ants from the charge of carrying on a "bucket-shop." It is the gên- 
erai course of a man's business which defines and classifies it. If 
"bucket-shop" meaus a place where wagers are made upon the fluc- 
tuations of the market priées of grain and other commodities, then I 
think the évidence shows the complainants keep such a "shop," and 
are of the class which défendants are prohibited from furnishing the 
market quotations of the Chicago Board of Trade. This is gambling, 
and a very pernicious and demoralizing species of gambling, which 
a court of equity should not protect even if the board of trade had 
not taken the action it bas. It is true that this kind of gambling 
bas not yet been made criminal by the statute law of the state, still 
if a case of wager is made out none of the state courts will enforce 
such contracts. Sazuyer v. Taggart, etc., 14 Bush, 727. Gambling 
on the fluctuation in the market prices of stocks, grains, etc., is 
against the public policy of the state, though it may not be a crime 
punishable by fine or imprisonment. 

The complainants, in the bill which they hâve tendered, allège an- 
other ground for this injunction, and that is their membership of 
the Board of Trade of Chicago. I am inclined to the opinion that if 
the complainants' rights as members of the board bave been violated, 
they must seek a remedy against that corporation, and bave none 
against the défendant. But, if wrong in this, I do not think this 
ground will avail, because this record does not show that their rights 
as members of that board bave been infringed or violated. The com- 
plainants were furnished the reports of this board by means of a 
"ticker" at their place of business in this city, not as members of the 
board of trade, but as any other person would be furnished them. 
The board of trade do not furnish or cause to be furnished thèse re- 
ports to its members, and the right to them does not in any way per- 
tain to the membership of the board, and is entirely distinct from it. 

The injunction should be dissolved; and it is so ordered. 



May a board of trade, or other similar association, lawfully discriminate in 
furnisliing quotations of its ruling prices? Judge Bakr, in deciding tlie 
principal case, seeras to imply tliat it may so discriminate. "Tlie Cliicago 
Board of Trade," says he, "is a private corporation, and can give or withhold 
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f rom tlie public its transactions. It may give thèse transactions to tlie public 
through such agents or upon such conditions as the board may deem advisa- 
ble." 

It may be true tliat that board "can give or withhold from the public its 
transactions," or tliat " it may give thèse transactions to the public through 
such agents or upon such conditions as the board may deem advisable ;" but it 
is doublful whether its right so to do results from its statua as a private cor- 
poration. Private corporations are not, siniply because they are private cor- 
porations, exempt from performing their duties to the public in a lawful and 
proper mode, any more than private individuals are. For example, the law 
proliibits one wlio carries for the public from discriminating unjustly as to 
whom lie will carry, or as to the priées he will charge for the service. This 
rule of law is as compulsory upon private corporations — for example, railway 
companies, who are common carriers — as it is upon private individuals. AU 
are equally within its meaning. It is obvions, therefore, that the duty of the 
Board of Tnide of Chicago, or of any similar institution, as to disseminating 
its quotations of priées, cannot be determined by référence merely to its status 
as a private corporation. 

Perhaps it will aid somewhat in determining the rule of law governingthe 
board of trade in distributing its quotaticus of priées to examine the nature 
of the service it performs, and to settle delinitely, if possible, for vvhom that 
service is rendered. 

The service consista in placing within reach of almost every one in the busi- 
ness world the quotations of iirices that rule upon the markets of the board. 
By telegraphing thèse quotations far and wide, the board informs farmers 
what priées they may get for their wheat, corn, and grain, where such priées 
will be paid, and by whora. By the same means the board informs consumers 
where they may buy wheat, corn, flour, and grain ; what the supply on hand 
is ; how mucli must be paid for a given quantity ; and wlio has it to sell. The 
board stands as a middle-man betwcen tlie producing and the consuming pub- 
lic. It serves both classes of the public by furnishing each with the infor- 
mation it desires. Nor is this service gratuitous. The board is paid for it 
in the profits which accrue to its memhers from their purchases from pro- 
ducers and their sales to consumers. A moment's reilection makes clear that 
a service is rendered, viz., the furnishing of information, and that it is ren- 
dered for somebody, viz., for the public. 

There being a service performed for the public, the next question is, what 
rule of law governs the performance of that service? Unquestionably there 
must be soma rule, else the conduct of the board in performing the service 
may be purely arbitrary, and subject only to régulation by its own caprice or 
will, with or without regard to right or wrong — a condition of things hardly 
to be credited. There is undoubtedly a rule. It is the same rule that governs 
every service performed for the public, namely: AU services which any per- 
son, natural or artificial, undertakes to render the public must be performed 
impartially for ail, and without undue préférence or unjust préjudice towards 
any. In support of this rule see the American cases in note.i The prin- 
cipal English cases are also in the note.^ In England and in many of the 

IMcDDfiefiT. Railroad, 52N. H. 14S; N. E. El. Ss W. T. Co. 17 Minn. 372; McCoy v. C, I., St. L. 

Co. V. M. C.B.Co. .57 Me. 1^8; Bennett v. Dntton, &. C. R. Co. 13 Fed. Rep. 7; Hays t. Peiin. Co. 12 

lili\, H.4?l;Saiiford v.RalIroadCo 24 Pa . St. 378 : Fed. Rep. 309; Kxpress Co. Cases, 10 Fed. Rep. 

C, B. & Q. R. Co. V. P.Trks, 18 111. 46'); Andenried SIO, S69. 

V. P. t R. Co. 6-î Pa. St. 370; C. & N". W. R. Co. zpickford v. G. J. K. Co. lOSt-îes. & W. 399; S. 

V People, re 111. 365; Me.=senger v. Penn. R Co. 7 0. m Equity, 3 Eng R. t C.Cas. û3S; Baxendale 

Vrooin, 407; Camberland Valley Co '.s Appeal, t. G. W. R. Co. 14 C. B. (.V. S.) 1; Baxendale v. 

eSPa.St.aiSj Camblosv. P fcR.R.Co. 4 Brewst. G. W. R. Co. 16 C.B. (X. S.)137; Sutton v. G.W. 

663,622; Vincent v. C & A. R. Co.49 111. 33 ; Ship. R. Co. 3 H. fc C. SOC; Baxendale v. !.. t S. W. R. 

perv. Penn. K. Co. 47 Pa. St. 333; Slewart v.£rie Co. L. R.lExch. 137 ; S. C. 4 H. t C. 130; Palmer 
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States this rule lias heen enaeted in the form of stattites refçulativo of rail- 
ways, but such statutes are declaratory nierely of tlie cominon law. 

There must be, in perforniing public services, no unjust, unreasonable tlis- 
crimination between persons. ïliis is the rule goveniiiig ail wlio serve the 
public, no matter wliat niay be tlie nature of tlie service tbey reiider, nor 
wliat may be tlie politicnl or légal status of tlie servant. Ile inay l)e a pri- 
vate person or a public person, a natural persou or a corporation. The ques- 
tion to be answered is: Is the service rendered for the public? If it is, it 
must be performed aliko for ail vvho are similarly situated. Governments 
themselves in the United States cannot discriminate unequally and unreason- 
ably auiong their citizens. Still less may corporations, which are but the 
créatures of governnient, so discriminate. 

It results from thèse prineiples that the Chicago lîoard of Trade, or any 
other similar association undertaking to serve tlie public with information, 
cannot hiwfully single out one person or firm and unreasonably deiiy to tliem 
the information which it holds itself ready to furnish to ail the rest of the 
business world. 

Thèse views dérive some support from a décision by Chancellor Tuley, of 
Chicago,' who said: 

" The board of trade does not profess to be engaged in a moral reform 
movement, nor is its action ainied solely at the ' bucket-sliops,' as the preain- 
ble to this resolution passed by its managers shows its grievance to be tliat 
' market quotations, to the injnry of our members, are f urnished parties no 
way conti-ibuting to the support of the board.' It is compétition, not im- 
morality, which the board of traie is seeking to put down. 

"It is évident that if the managers can dictatethat the quotations shall not 
be funiished this eomplainant, tliey may eut ofï from receiving the same 
evei'y marchant, commission house, broker, banker, or otlier persons outside 
the board, and might, if they thought proper, diclate that only one man in 
XewYork city — JayGoUkl or Keeiie — should bepermitted toreceive them by 
telegi'aph. In such case there would be but little difficulty in obtaining a 
monopoly in the dealing in and brokerage of grain and otlier cornmodities. 

" Wliat forestalling of tlie market miglit take place, and what gigantic 
monopolies might be built up in commercial ceuters, where values are deter- 
rained by the ruling priées on the Cliicago Board of Trade. Neither the 
establishing of inonopoUes nor the destroying ol compétition is looked upon 
with favor by the courts. 

" The corporation known as the Chicago Board of Trade was organized more 
than a quarter of a centmy ago, by a few merchants of tliis city, for their own 
convenience in the transaction of their business. By reason of the wonJer- 
ful development of the country tributary to Chicago as a commercial center, 

V. L &S. V.'.R. Co.L. B.l C. p. 5SS; West V. L. H. L. Cas. 177 ; S. C. 31 Eng. Lffc E. 11; Cronch v. 
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33; 6 C. B. (N. S.) 639: Bennelt v. M.S. i: L R. 499; Beadell v. E. C. R. Co. 2 C. B. (N. S.) 609; 
Co. ld.707; .Nicholsoil v. G. W. R. Co. 7 C. B.(N. Paiiiter v. L.. B. & S. C. R. Co.Id.702; Baxendale 
S.) 75.J; Ransome T. E. 0. K. Co. 8 C. B. (N.S.) v.U. D. H. Co. 3 C. B. (X. S.)3'24; Harris v. C. & 
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the business doue upon the floor of this boardof trade iias become a great and 
controlling faetorin lixing the priées or value of grain, méats, and otiier cora- 
niodities, not only tlirougliout tlie United States, but to some extent in Europe. 
Millions upon millions of property, consisting principally of wheat, corn, and 
méats, the comraon necessaries of life, are affected in value daily and liourly by 
the transactions had upon the floor of this board of trade. So widely ex- 
tended and impoitant has the influence of the business there transacted boeu 
upon tlie price ,of grain and provisions, so much is the public interested in 
Imowing and in ascertaining the results froni hour to honr of that business, 
that I cannot briug niy niind to the conviction that this business, and thèse 
niarket quotations, — if they are the property of the board, — are not 'affected 
with a public interest,' whereby they cease to be private property only. within 
the principles so clearly aiid forcibly laid down in the Muun and Scott vvare- 
house case. Munn v. Illinois, 94 tj. S. 113. 

"This market on the tloor of the boart of trade stands in 'the gateway of 
commerce.' ïhe members on the floor of the boardof trade take'tolI,'by 
•\vay of commission, upon four-fifths of the wheat and other produots of the 
great north-west — au empire in itself. Thèse products — such is the course of 
ti'ade — must, whether the owners désire it or not, pass througli the board of 
trade market. A merabership of the board, which confers the privilège of 
participating in tlie taking this ' toll,' is worth 810,000. It eau make no dif- 
férence in principle whether this ' toll ' is taken by the corporation or by the 
members, the resuit to the public is the sarae. 

" It may be true that neither the courts nor the législature can interfère with 
its control of its own floor, or with the right of the board to discipline its 
members. But I am clearly of the opinion that the business transacted upon 
the floor of the board of trade is 'affected with a public interest' to an extent 
which would authorize the législature, and the courts in the absence of légis- 
lation, to prohibit the board of trade exercising any discrimination as to who 
shall receive from the telegraph corapanies thèse market quotations, or as to 
what telegraph companies shall be allowed facilities for distributing the in- 
formation to the public. It Is opposed to the very spirit of its charter that it 
become a monopoly or a close corporation." 

This is not clenying to the board of trade the right to keep its transac- 
tions entirely secret from the public, if it choose to do so. Whether or 
not this may be done may be questionable; but it is not necessary to diseuss 
the point, since the board desires, not seerecy, but discrimination. Xor is it even 
saying that tlie board may not make a just discrimination as to who shall be 
furnished with its priées. It is only unjust, unreasonable discrimination 
which is within the prohibition of the law. Just and reasouable discrimina- 
tion is proper. A raihvay company must furnish transportation equally for 
ail; but it may eject or refuse to carry one who persists iu gambling on the 
train, just as it may put off or décline to take a man with the small-pox ; and 
if it be clearly established tiiat a business man or firm uses quotations fur- 
nished by the board for a gambling purpose exclusivel}', the board might jus- 
tifiably and lawfully refuse to furnish him its priées, as was commendably de- 
cided in the principal case. 

The criterion by which it is to be determined whether the transaction is 
gambling or not, is the intention of the parties. If they intend an actual 
hona fille sale and delivery it is a lawful transaction, and this although a set- 
tlement may be made finally by a payment of différences. But not so if they 
in fact intend meiely to bet upon the turns of priées. Then the transaction 
is gambling, and as such ail acts and contracts in furtherance of it are 
illegal.i 

1 That this is tlie lavr. joe CobVv. Prell, 13 Fc I. 113; Bruce's Appeal, -Vï Pn. St. 94 1 Smllli v. Bon. 
Hep, 7?4; Jlelchert v. Am. U. Tel. Co. lll'ej. Eep. vier, 70 Pa. St. 335; ilaxton V. Gheen, 75 Pa. St- 
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But in the light of an Indiana décision it may even be doubted whether 
the fact tliat tlie •'ticker," or tlie information it conveyed, was to be used for 
garabling or otlier immoral purposes, would warrant the telegrapli company 
in removing it. In W. IT. Tel. Co. v. Ferçiuson ' it was décide dtliat tlie tele- 
grapli Company could not refuse to transmit a message to " seud me four 
girls " on the ground that the girls were intended for purposes of prostitu- 
tion. " "We Icnow of no provision of law," said the court, " which would au- 
thorize the appellant, or atiy of its agents, to inquire into or impugn tlie mo- 
tives of any one wlio might désire to transmit a message, couclied in décent 
language, over the appellant's télégraphie Mues; and certaiiily we are not 
aware of any law wliich inakes the appellant or aiiy of its aiiiployes, a cen- 
sor of public or private morals, or a Judge of the good or bad faith of any 
party who may seek to send a dispatch over the appellant's lines." 

Another point may be suggested. A telegrapli company is a public corpo- 
ration, e.xercising public franchises, — e. g., eminent domain, — and serving the 
public in ail ways for which it is compétent. It is an agent of the public. 
As a part of its business it coUects, in the viirious cities and places to which 
its Unes run, information of ruling market priées. This information it trans- 
mits over its lines, and sells it to such of the public as désire to buy it. Kow, 
when the board of trade admits the reporters and operators of a public agent 
to its rooms, and allows them to take and transmit quotations of priées, does 
not the board niake a publication of its priées to tlie public, which entitles 
the public to use them witliout restriction? Is not the giving of such priées 
to an agent of the public a publication of tVem for the benefit of tlie pub- 
lic? If it publisbes its priées to the world, Cun it say that certain persons 
shall not avail tliemselves of them? ïhe publication is not copyrighted. 
Can the board restrict the use of publislied quotations by the public any more 
than an author who has no copyright can, after publication, restrain the sub- 
séquent publication of his work by ail who choose to print it? 

Again, tlie telegraph company is a "public servant." ^ It is like a com- 
mon carrier. As a public servant and as a common carrier, can it say that it 
will not carry for A. because B. does not désire it to do so? Can it avoid 
performiuice of its duties as a public servant by a contract with somebody not 
to perform them ? ïhe décisions appear to answer thèse questions negatively. 
In State ex rel. v. Bell Téléphone Co.-^ it is deoided that " a public servant can- 
not avoid the performance of any part of the duty it owes to the entire public 
by any contract obligation it may enter into, even with the patentée of an in- 
vention."'' 

Judge BlodCtETT, of the United States circuit court, northern district of 
Illinois, holds views somewhat variant from the foregoing. " The material 
question, as it seenis to me," says be, " is whether the board of trade is obliged 
to allow reporters of the telegraph company on the floor of its exchange for 
the purposes of collecting and transinitting reports of the market therefrom. 
Coinplainant insists that the public liave a right to the information afforded 
by thèse market reports, and that because the two défendants are corporations, 
the board of trade is obliged to allow reporters on its floor, and the telegraph 
company is obliged to transmit such reports to whoever requires them, and is 
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wiinng to pay for thera. The board of trade is a private corporation. It 
exercises no franchise whioh clothes it with any of the duties of a public cor- 
poration ; it has no power of eminent domain, and no such duties are charged 
uponit toward the public as haveheretofore been held by the courts tocharacter- 
ize or distinguisli a public f rom a private corporation. It is only an association 
of marchants dealing in the products of the country, who, solely for their own 
convenience, provide a rooin where they meet to traiisact business. They 
hâve a right to exclude ail other persons frora the meetings of the board, or to 
admit only such as they choose. If out of couipliinent tliey give one person a 
ticket to their lloors, it furnishes no reason why they should issue a simihir 
ticket to another, any more than because one of its members invites a guest 
to dine at his house, the vvhole public hâve the sarae right to an invitation. 
As the proof shows, the board at great expense secures for the use of its own 
members reports of the market rates in other parts of tlie world. ïhe claim 
of complainant, if allovved, would make thèse reports public property, and give 
the persons not members of tlie board, and who, perliaps, never could attain 
the position of memberslnp of tliis body, ail the advantages of membersliip; 
that is tosay, if a person who has been expelled froin this body for violation of 
its rules and régulations eau thus compel the board of trade to allovv the tel- 
egraph company tosend to his office in this city or elsewiiere reports of trans- 
actions on the board, he has ail the benelits of a membersliip from which he 
has been excluded bv perhaps his own misconduct. It is absurd to say that 
information thus obîaiued for private use becomes public property merelj' be- 
cause it is coUected and paid for through the agency of a private corporation. 
Transactions on the board are not public only so taras the board or its mem- 
bers see fit to make thein so. Undoubtedly the members of the board whoact 
as agents, brokers, or factors for otliers can be compelled by their principals 
to disclose priées to them, but not to the public. It isonlythose actingon the 
board for others — their principals — who can be required to make disclosures 
of their transactions, and then not to the public, but only to tliose for whom 
they are acting. Members of the board can go "on 'change" and deal with 
each other privately, and are not compelled to let the public know the priées 
at which they deal. The niere fact that they hâve been in the habit of in- 
forming the public of priées is no évidence that they are obliged to do so if 
they do not see fit to doit. Intact, weoften see, asa matterof common knowl- 
edge and information, quotations made of large transactions between différent 
dealers on the board in commodities, at priées not made public, thereby show- 
ing clearly that they exercise tlieir own option of withholding from the public 
information as to their priées." ' 

Thèse views are, in sorae respects, unsound. As previously pointed out, 
theduty of the board of trade, or any otiier person or companj', in dealing witli 
the public, cannot ahvays be determined solely by référence to the status of 
tlie person or company as being private or public. It is true that duties to 
the public may resuit from the public characterof the company or person, but 
it is equally true that such duties may be imposed upon a person or company 
that is private;. witness the diity not to discriminate unjustly laid upon 
private companies, and even individuals, who are engaged in comraon car- 
riage. It is the nature of the service, and the fact that it is rendered for the 
public, and not the political or légal status of the servant, that brings him or 
it within the rule of law prohibiting unjust discrimination, and it cannot be 
concluded that because " the board of trade is a private corooration," possess- 
ing no power of eminent domain, and exercising no public franchise, " that no 
such duties are charged upon it toward the public as bave heretofore been 
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held by the courts to clianaoterize or ilistinguish a public from a private cor- 
poration." If tlie board of trade performs a service for the public, it must 
perform it in the mannw directed by the public, no matter whether it is a 
private or a public corporation. In such a case the public or private quality 
of the Company is imniaterial. 

Nor is the dissémination of its priées a matter of compliment indulged in 
by the board. It is a matter of business, — a service rendered to the public 
which is productive of ample profit to the boiU'd, accruing from the purclutses 
and sales made by its members, — transactions to which the dissémination of 
its priées is highly essential. 

Further, it is not true that to allow an expelled member of the board to re- 
çoive quotations by telegraph is to give him "ail the benefits of a member- 
ship from which he bas been excluded by, perhaps, his own misconduct." Ile 
is still deprived of his right to buy and sell in the markets of the board from 
which he is excluded ; a privilège worth many times more than the informa- 
tion as to the ruling priées is worth. 

The better view appears to be tliat the board of trade may keep its proceed- 
Ings entirely secret, if it chooses; but if it undertiiJves to make tliem public it 
must serve ail alike, and impartially, in giving information of them. 

Can a telegraph compiany lawfully refuse to furnish a person with an in- 
strument known as a "ticker," by means of which thèse quotations are dis- 
semlnated? 

The custom of the board of trade has been to allow reporters and operators 
of the telegraph companies upon the floor of its business apartments during 
business hours, in order that they may ascertain the ruling priées and tele- 
graph them wlierever the telegraph reaclies. If the telegraph company and 
its reporters and ojierators be considered in the light of agents of the board, 
their duty as to distributing this information is undoubtedly the same as the 
duty imposed by the law upon their principal. They cannot discriminate 
unjustly any more than the board itself. Bat if the telegraph company and 
its employés be considered apart from the board, an interesting question 
présents itself. 

Is it the duty of a telegraph comjxmy to collect and transmit informa- 
tion? On this point Judge Blodoett says: "The fnrther reason whicli 
was urged in beluilf of the telegi-aph company, that it is no part of the duty 
of the telegraph company to transmit information, seems to be cogent anti 
forcible. If tliey volunteer to follow that class of employment, they are 
bound, perhaps, to do it with fidelity while their contract continues; but 
whenever tliey terminate their contract, no person can compel them to 
enter into anotlier, or to continue it when they wish it terminated." i And 
Judge Maxwell, in Br^txUeij v. W. U. T. Co.,- says: "It appaire that the 
défendant has been engaged in collecting thèse quotations and furnisliing 
them to parties carrying on business in différent places, at a stipulated 
price. Thèse quotations are known in tbe trade as commercial news. Tliis 
business of collecting and furnishing cojnniercial news is separate and dis- 
tinct from the business of the défendant as a comnion carrier. The de- 
fendant, as a common carrier, can properly only reeeive messages from one 
person to be transmitted over its wires to anotlier; and, acting as a bailee in 
collecting this commercial news and furnisliiug it to custoniers, it is in the 
same position as a private person would be wlio buys and sells goods. One 
is tangible and tlie other intangible, but there is no différence in principle. 
This business being in its nature private and not public, the défendant could 
furnish commercial news to any person it pleased.and withhold it from any 
person it pleased. and is not under any such obligation as it is in its relations to 
the public as a carrier of mes-sàges for hl're. Thàt belng so. and this contract not 

1 Mît. t.r., etc., V. Board ol Trade, 13 Fed Rep. é5J. „ 2Ci!iciniviti Com. Gaz , April S, 153!. 
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having been made for any definite leiigth of tinie, the court caniiot compei the 
défendant to continue furnisliing tlié news to IFie plaintiff. If the plainnfî lias 
been injured, ho lias an adéquate remedy in an action at law for his damages." 

It may be true tliat it is not the duty of a telegraph company to collect in- 
formation — to become a public collector of news; 'and it may also be true 
that it is their privilège to withdraw entirely from such a business. But it 
is not withdravviiig from the business to refuse to furnish one person with 
information collected for and furnished to ail others of the public vvho désire 
it. This is discrimination in business, not retirement from it; and if the 
telegraph company undertake that duty at ail, it is diflicult to see wliy it 
should not perform it iu the manner prescribed by law; and admilting that 
the telegraph company stands in the position of a private person who buys and 
sells goods, it may be qnestioned, in the light of the well-Known Oranger 
décisions,! whether it would hâve a right to discriniinate, without reason or 
justice, as to the person to whom it will sell the informatiou it collects. Can a 
person engaged in seling goods tothe public so discriniinate? Suppose tliere 
wasbut one dépôt of supplies of fuel within reach of acommunity; that it was 
owned by a store-keeper, who, while holding hiniself ont ready to serve ail 
who might apply for goods, should, because of some personal dislike, refuse 
to sell supplies to A. Would A. be compelled to remain without fuel, although 
ready to buy and pay for it, and although ail of his neighburs were sold to 
without objection? 

Thèse questions may seem almostabsurd toone accustomed to regard prop- 
erty subject absolutely to the control of the owner. 15ut with modem capital 
and facilities for combination, many staples are passing into the control of 
men who, as corporate bodies, deal with the public as a single individual. 
For example, the entire oil product is monopolized by the Standard Oil Com- 
pany. The manufacture of tacks is entirely controlled by the Central Tack 
Company. Wall paper is also monopolized by a pool. There is liardly a 
branch of business but has its monopoly, of whom the public must buy or go 
without supplies. It can hardly be admitted that the coinmon law is so de- 
flcieiit in principle as to leave the public without remedy in case of a refusai 
of thèse monopolies to supply it, without unjust discrimination and upoii rea- 
soimble terms. ïhe business of telegraphing, and ail its incidents, is also in 
the hands of a monopoly. In dealing with the public it must obey the same 
rules as are applied to railway companies and other public servants. 

It may be conceded that telegraph companies are not striclly common car- 
riers because they do not hâve tangible possession of goods to be carried.^ 
But their employaient is of a public nature, and they are bound by the same 
rules applicable to other public servants, including common carriers. 

Finally, may be noted the case of State ex rel. v. Bell Téléphone Co.^ There 
one of the défendants, a telegraph company, refused to supply coniplainant, 
.anotlier telegraph company, with a téléphone, having agreed with the patentée 
and licensor (also a défendant) tliereof not to lease the instruments to other 
telegraph companies. 

It was decided that, notwithstanding this agreement with the patentée, and 
notwithstanding his monopoly of the invention patented, it having been leased 
by him for public purposes to a telegraph company, that company must fur- 
nish instruments for tlie use of whoever desired them, it being a public serv- 
ant, and, as such, possessing no right to discriniinate unreasonably as to whom 
it would provide with its instruments. This appears to be tlie correct view, 

Chicago. Adelbert IIamilton. 
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Mead V. Platt. 
(Circuit Court, S. D. New York. Aiigust 16, 1883.) 

BaNKTÎTIPTCT — DiSMISSAL OP A.PPEAr, — COSTS. 

Wheie an appcal frora the disallowance of a claim by the district court la 
dismissed for waut of jurisdiction, docket fées or olUer costs are not taxable. 

In Bankruptcy. 

Coleridge A. Hnrt, for appeuee. 

Black â Ladd, for appellant. 

Wheet.er, J. Tliis appeal from the disallowance of a claim by 
the district court in bankruptcy is dismissed for want of jurisdiction. 
The appellee claims costs of the motion, admitting that he is not enti- 
tled to costs of the cause, and that no costs but for a docket fee are 
taxable on the motion. The language of the suprême court upon thia 
subject is uniform and décisive. In Inglce v. Coolidge, 2 Wheat. 
363, Mr. Chief Justice Marshall said: "The court does not give 
costs where a cause is dismissed for want of jurisdiction." In Mc- 
Iver V. Wattles, 9 Wheat. 650, he said again : "In ail cases •where 
the cause is dismissed for want of jurisdiction no costs are allowed." 
And in Strader v. Graham, 18 How. 602, the court said: "Tins court 
cannot give a judgment for costs in a case dismissed for want of ju- 
risdiction." Hayford y. Griffith, 3 Blatchf. 79, cited for the appellee, 
does not appear to bave been dismissed for want of jurisdiction en- 
tirely, but for want of security. This fee is taxable only in cases 
where by law costs are recoverable in favor of the prevailing party, 
under section 983, Eev. St., and as a part of such costs. Goodyear 
V. Saicyer, 17 Fed. Rep. 2. This court had no jurisdiction by this 
appeal of any cause in which to lender judgment for costs. If there 
were other costs on the motion which could be allowed, this fee would 
not be taxable in addition to them, for they would not be taxable in 
the cause on a disposition of it on the merits. Dedekam v. Vosc, 3 
Blatchf. 77, 153. And, further, this appeal is a case at law, as dis- 
tinguished from cases in equity and admiralty, and in cases at law 
the allowance of such a fee is provided for only on trial by jury, 
when judgment is rendered without jury, and when "the cause is dis- 
continued," except in some spécial proceedings différent from this. 
Eev. St. 824. Hère is no jury trial, no judgment rendered, no cause 
to render judgment in, and none to be discontinued; and conse- 
quently nothing on which the docket fee is taxable. 

Itotion for costs denied. 
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United States v. Blackman.* 

{Circuit Court, E. D. Missouri. September 21, 1883.) 

CwiMES — Postal Sekvicb — Detaining and Opkning Mekciiandise — Rev. St. 
§ 3891. 

It Is a orirainal offense, under seotioa 3891 of the Revised Statutes, for any 
one In the employof any departraent of the postal service to unlawfully detain, 
delay, or open any raadable packet of merchandise which has corne into his 
possession, and which is intendod to be conveyed by mail. 

Indictment under Rev. St. § 3891. 

William H. Bliss, U. S. Atty., for the Government. 

Mason G, Smith, for défendant. 

McCkaby, J. Tlie indictment charges that the défendant, "on this 
twenty-second day of March, in the year of our Lord one thousand 
eight hundred and eighty-three, at said district, being then and there 
a person employed in a certain department of the postal service of 
the United States, to-wit, a postal clerk in the railway mail service 
of the United States, unlawfully did detain, delay, and open a cer- 
tain packet then and there containing tea, which said packet had 
then and there come into the possession of him, the said Blackman, 
and which said packet was then and there intended to be conveyed 
by mail, contrary to the form of the statute," etc. 

The question to be determined is whether there is any statute of 
the United States which provides for the punishment of the offense 
hère charged. 

Section 3891 of the Revised Statutes provides for the punishment 
of any one employed in any department of the postal service "who 
shall unlawfully detain, delay, or ojjen any letter, packet, bag, or 
mail of letters intrusted to him or which has come into his posses- 
sion, and which was intended to be carried by mail," etc. 

ïhe language is taken literally from the act of June 8, 1872, § 
146, (17 St. 202,) and it was there copied from the act of March 3, 
1825, § 21, (4 St. 107.) 

It is insisted that the offense hère described is that of detaining, 
delaying, or opening a packet of letters, and that the statute does 
not provide for the case of the détention or opening of a package or 
packet of merchandise sent through the mails. In support of this 
view it is said that at the time the original act was passed (1825) 
there was no law authorizing the sending of merchandise by mail, and 
that, therefore, congress could not hâve intended to provide for such a 
case. There would certainly be great force in this argument if the 
act of 1825 had remained in force and the indictment had beenfound 
under its provisions. But that act is expresly repealed by the act of 
1872, and the latter is enacted as a new, independent, and original 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 
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statute. 1 am tberefore of the opinion that tlie meaning ot the worda 
"letter, packel, bag, or mail of letters" must be determined by référ- 
ence to the provisions of the law defining mailable matters winch was 
in force when the latter act was passed — by section 130 of the act of 
1872. 

Mailable matter is divided into three classes, and in the third clasa 
is included "samples of merchandise not exceeding twelve ounces in 
weight." This définition of mailable matter is found in the same 
act which piinishes the détention or opening of "any letter, packet, 
bag, or mail of letters," and I am therefore of the opinion that the 
construction contended for by defendant's counsel is too narrow and 
technical. If the statute had provided for mailing only letters, then 
we should hâve understood that the packet referred to was a packet 
of letters; but since the statute authorized the mailing of packets of 
merchandise, I hold that such packets were likewise included in the 
criminal provision under considération. To hold otherwise would be 
to assume that eongress intended to provide for mailing packets both 
of letters and of merchandise, but did not intend to punish employés 
for tampering with the latter. The more reasonable construction is 
that the word "packet" in the statute in question means any packet 
which is mailable. 

The iudgment of the district court is accordingly affirmed. 



Gramme Ei-h;ctricai, Co. v. Arnoux & Hochhausen Electric Co. 

and another. 

Circuit Court, S. D. Neio York August 29, 1883.) 

1. Patents foiî Inventions— Act op 1870 — Foiîeign Patents — Expiiîation. 

Under the act of 1870 a patent takes elîect from the time when it is granted, 
and cannot be antedated. The meaning of section 25 of the act is, that a 
United States patent shall expire at the tame time with the foreign patent hav- 
ing thii sliortest time to run, which was granted before the United States pat- 
ent was granted, and not lliat it shall expire at the same time with the for- 
eign patent having the shortest time to run, which was granted before tha 
time when the application for the United States patent was raade. 

2. Same — Ddeation — Expiration. 

A capaoity of being prolongea so as to hâve a duration of 15 years is not 
équivalent to having a term of 15 j-ears, when the patent is granted for oue 
year, and then is prolonged so as to expire at the end of 10 years. 

3. Same — Secret Adstrian Patent. 

The question of secrecy or publicity in an Austrian patent cannot, under 
section 25 of the act of 18"70, atîect the question of the duration of the foreign 
patent in this country. 

4. Same— Expiration op Patent No. 120,057— ÎIagneto-Ei-ectric JIachine. 

As the foreign patent has expired in this case, patent No. 120,057, granted 
to Zcnobe Théophile Gramme and Eardley Lo<iis Charles D'ivernois, Octobe» 
17, 1871, for an improvement in magneto-clectric machines no longer contin- 
ues to exist. 



GRAMME ELECTKICAL CO. V. ARNODX & HOCHHAUSEN ELECTEIO CO. 839 

In Equity. 

Solomon J. Gordon, for plaintifï. 

Charles H. Knox and Henry E. Woodward, for défendants. 
Blatchpord, Justice. This is a suit in equity, brought for an in- 
fringement of letters patent No. 120,057, granted to Zenobe Thé- 
ophile Gramme and Eardley Louis Charles D'Ivernois, October 17, 
1871, for 17 years from that day, for an "improvement in magneto- 
electrio machines." It is set up as a défense, in the answer, that the 
patentées obtained a patent in Aiistria, December 30, 1870, for the 
same invention as is covered by No. 120,057; that the Austrian pat- 
ent bas expired; and that, therefore. No. 120,057 bas expired. The 
Austrian patent, and sundry documents pertaining to it, and the 
Austrian statute, are in évidence. The patentées took out a patent 
in France for the same invention, for 15 years, on the twenty-second 
of November, 1869. On the thirtieth of May, 1870, they made oath 
in Paris, France, to their application for No. 120,057. The applica- 
tion and the oath recited the date and the term of the Freneh patent. 
The application was filed in the United States patent-office, Angust 
17, 1870, with a spécification, drawings, and model, and the proper 
fee was paid. On the third of October, 1870, they filed in Austria 
an application, dated September 30, 1870, for a patent for tlie same 
invention for the period of one year. On the thirtieth of December, 
1870, "an exclusive patent" was issued to them in Austria "for the 
duration of one year" for the invention, "under ail conditions and 
with ail effects stated in the suprême patent lawof August 15, 1852." 
An amended oath to the United States application was sworn to by 
the patentées at Paris, June 26, 1871, and filed in the patent-ofiSce 
July 12, 1871. It referred to the Freneh patent, and stated its date 
and term, but it did not mention the Austrian patent. The final fee 
for No. 120,057 was paid October 2, 1871. The Austrian patent was 
extended nine times, year by year, each extension being for one year, 
and till December SOtli in each year, and it finally expired December 
30, 1880. The bill in tbis suit was filed in July, 1881. It is agreed 
that the Austrian patent applied for and granted was for the same 
invention that is claimed in No. 120,057. 

The Austrian patent law of August 15, 1852, requires that the ap- 
plieant for a patent shall state in his pétition the number of years 
for which he demands a patent, which number cannot exceed 15, ex- 
cept b}' spécial grant of the crown. The tax must be paid in advause, 
and is in proportion to the duration of the privilège. The exclusive 
privilège secures to the patentée the exclusive use of his invention 
"for the number of years mentioned in his privilège." A patentée 
wbose privilège bas been granted for a short period may claim its 
prolongation for one or more j^ears during the fixed longest period, 
provided he demands such a prolongation before the privilège bas 
become extinct, and paj's in advance the tax for therequired term of 
prolongation. ' - 
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No. 120,057 was granted under the provisions of the act of July 8, 
1870, (10 St. at Large, 198,) and its validity and duration must be 
tested by those provisiona. By section 22 of that act (p. 201) every 
patent is to be granted for the term of 17 years. By section 25 (p. 
201) it is provided as follows: 

"No person shall be debarred from receiving a patent for his invention or 
discovery, iior shall any patent be declared invalid by reason of its having 
been flrst patented or caused to be patented in a foreign country: provided, 
the sanie shall not hâve been introduL-ed into public use in the United States 
more tlian two years prier to the application, and that the patent sliall expire 
at the same tirae with the foreign patent, or, if there be more than one, at the 
saree tinie with the one having the shortest term; but in no case shall it be 
in force more than seventeen years." 

It is contended for the défendant that, under the foregoing provis- 
ions. No. 120,057 expired, either on Deeember 30, 1871, or on De- 
cember 30, 1880, the date of the expiration of the Austrian patent, 
accordingly as that patent is to be regarded as a patent for one year 
or for ten years. To this the plaintiff replies that the application 
for No. 120,057 was filed before the application for the Austrian pat- 
ent was filed. But the date of the application for No. 120,057 ean- 
not affect the question. Under the act of 1870 a patent takes effect 
from the time when it is granted, and cannot be antedated. The 
meaning of section 25 of the act of 1870 is that the United States 
patent shall expire at the same time with the foreign patent having 
the shortest time to run, whioh was granted before the United States 
patent was granted, and not that it shall expire at the same with 
the foreign patent having the shortest time to run, which was granted 
before the time when the application for the United States patent 
was made. Bâte Refrigeratlng Go. v. Gillett, 13 Fed. Kep. 553. 

It is also contended for the plaintiff that the Austrian patent, 
though granted "for the duration of one year" on its face, was really 
a patent for 15 years. It might hâve been prolonged, year by year, 
or otherwise, for fîve years beyond Deeember 30, 1880. But it was 
not prolonged beyond that date, and, at most, it cannot be regarded 
as a patent which, when granted, had a longer term to run than till 
Deeember 30, 1880, even if it could be considered as a patent having, 
when granted, a longer term to run than one year. A capacity of 
being prolonged so as to hâve a duration of 15 years, is not équiva- 
lent to having a term of 15 years when the patent is granted for one 
year, and then is prolonged so as to expire at the end of 10 years. 
At latest, the Austrian patent expired Deeember 30, 1880, and it ia 
not neoessary to décide whether the term for which it was granted 
was cr was not a term of only one year. 

It is also contended, for the plaintiff, that the Austrian patent was 
a secret patent, and therefore not a patent, within the meaning of 
section 25 of the act of 1870. The Austrian statute provides that 
the pétition for a patent must cox^cain a statement whether the in- 
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vention is to De Kept secret or not ; that spécial care îs to be taken 
for the observation of the required secrecy, and due précautions are 
to be adopted against any possible violation of the secret; and that 
spécifications as to which secrecy is demanded are not open to the 
public, or for the taking of copies, until the patent is extinct. In 
the présent case the pétition for the Austrian patent stated that it 
was desired that the description be kept secret. But the Austrian 
statute also provides that an exclusive privilège secures to the pat- 
entée the exclusive use of bis invention, as laid down in his spécifi- 
cation, for the number of years mentioned in his privilège. The 
Austrian patent in the présent case states on its face that it is an 
exclusive patent, for the duration of one year, for the improvements 
in çLuestion, "in consonance with the description deposited," "under 
ail conditions and with ail affecta stated in the" Austrian statute. 
In view of thèse facts, however far the Austrian patent might liave 
corne short of being a prior public foreign patent sufficient to de- 
feat a patent granted hère to another inventer for an invention 
made after the granting of such prior foreign patent, it is not 
perceived how the question of secrecy or publicity in the foreign 
patent, granted prior to the granting of the patent hère, can affect, 
under section 25 of the act of 1870, the question of the duration 
of the patent hère. 'The Austrian patent conferred on the pat- 
entées an exclusive privilège. It was the manifest intention of 
section 25 of the act of 1870 that the exclusive privilège under the 
patent hère ehould expire with the exclusive privilège granted abroad 
to the same inventor, having the shortest term. De Florez v. Ray- 
nolds, 17 Blatchf. C. C. 436, 450; [S. C. 8 Fed. Eep. 434.] 

As the Austrian patent expired at the latest on December 30, 1880, 
and before this suit was brought, and No. 120,057 continued to exiat 
no longer, there was no ground for this suit in equity when it was 
brought, whatever ground there may hâve been for a suit at law 
against thèse défendants for infringement. Root v. Ri/. Co, 105 U. 
S. 189. 

The novelty of the invention patented is attacked, and it is also 
contended that the patent is invalid because it tvas isrued for the 
term of 17 years and not for a shorter term. But the considération 
of thèse questions is unnecessary, and the bill is dismisbed, with 
Costa. 



Fetter and another v. Nëwhali,. 
{Circuit (ourt, S. V. lîew York. August 29, 1SS3.) 

1. Patents for Inventions — Assignment bt ^Iarried AVoman or Infant 

States Laws. 

A married -wornan, an infant, or a person under guardianship, ma^- lie an 
inventor oi the assignée of an inventor, and wlieu such, tlie rÎLjlu to thê paient 
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woulil vest in thcm, and wheD so vested as patentée or assignée, ail that tne 
act of congress requires is that if tliey assii^n tlie patent such assignment sliall 
tie in writing, so as to be recordcd; but tlie ability to mako tlie instrument 
must be found in tlie laws of tlie states, wliere ail such riglits are regulated. 

2. Same— Law of New York. 

In New York a married woman may take by assiccnnient, and by writing 
assign a patent, and may sue in her own name for an infringement of her rights. 

3. Sam-ï — Ci-AiMS IN Reissue. 

Tbe invalidity of a claim in a reissne does not impair the validity of a clair^ 
în the original patent, which is repeated and separately stated in the roissue 

4. BA5IE — Infringement — Paut op Invention. 

It is not necessary to take the whole invention to constitute an infringement. 

5. Sam:; — Ltoense. 

Whcre an infringer is not acting under a license, but in défiance of the 
patent and oiitside of the liccnse, it will not protect him. 

6. Same— Patent No. 110,839— Keissue 8,121. 

Ileissui'd letters patent No. 8,121, dated jMarcU 12, 1873, grantcd to David 
Felter, assigner, for an improvement in drive screws, tbe original of which was 
No. 110,839, dated January 10, lb71, held vivlid as to the tirst claim, and ia- 
fringed by défendant. 

In Equity. 

Amos Broadnax, for orators. 

William Bakewcll, for défendant. 

Wheeler, J. ïhis suit is brought upon reissued letters patent No. 
8,121, dated March 12, 1878, and granted to David F. Fetter, assignor, 
for an improveraent in drive screws, the original of which was No. 
110,839, dated January 10, 1871. The assignée of the inventor as- 
signed the patent to the oratrix, Mary B. Fetter, wife of the inventor, 
a résident of the stateof New York, and she bylier sole deed assigned 
an interest in it to one Lewis, who assigned the same to the orator 
tbe Fetter Drive Screw Company. The original patent was for a drive 
Bcrew for driving into wood like a spike, but to be removed only by 
turning out; the threads being square on the side towards the head, 
and tapering from that side towards the point, which was as large as 
the circle of the outer edges of the threads where it commenced, and 
tapered in conoidal form to the end, so that the smooth point would 
divide the fibers of the wood and make room for the threads. There 
was one claim which was for "a drive screw having an angiilar thread 
of the character shown, and a couoidal point, the base of which is of 
the same diameter as the lower end of tlie shank with which it imme- 
diately connects." From the spécification it is understood that wbat 
is meant as the shank in the claim includes the threads, so that the 
diameter of it extends to the outer edges of the threads. In the spéci- 
fication of the reissue it was said that the point might be made co- 
noidal, ils base being of the same diameter as the lower end of the 
shank, and another claim was added which was for "(2) a drive screw 
having an angular thread of the character shown, and a point which 
extends by a graduai taper from its base to its extremity." 

The défendant operated under a license from the inventor, ap- 
proved by the owners of the patent, until April, 1880, and procured 
to be made and sold screws according to the spécifications of the 
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original patent, the points being oval in taper, and paid a commis- 
sion on the sales. Since then lie bas repudiated the license and con- 
tinued the use of the same style of screws, except that the points 
bave a straigbt conical, instead of an oval conoidal, taper. 

The défenses are that the assignment to Mary B. Fetter, a mar- 
ried woman, vested the right to tbe patent in the husband; that if 
not, her assignment to anotber was void; that tbe original patent 
was void for want of novelty ; and that, if not, tbe reissue is for a dif- 
férent invention, and therefore void; that tbe style which be now 
uses is not an infringement ; and that be is protected from a suit for 
infringement by the license. 

It may be tbat at common law a patent-rigbt granted or assigned 
to a married woman would be sucb personal property tbat ber bus- 
band could, by virtue of bis marital right, reduce it to possession and 
make it bis own. Hindmarch, Patents, 35. It is argued that, this 
being so, the titles to patents are out of tbe reacb of the laws of tbe 
states, and that as congress bas passed no law changing the rigbts of 
married women, tbe common law must prevail, and tbat the husband 
sbould bave been a party to tbe bill, either alone in bis own right or 
with ber, if be would leave the patent in ber right; and that there 
is a misjoinder as to the orator tbe corporation because it bas no 
right. 

Tbe laws of congress, bowever, of wbicb patents are créatures, 
give the right to a patent to the inventor, wbetber stdjuris or under 
disability, and to the assigns of the inventor. Eev. St. §§ 4886, 4895. 
They are assignable by instrument in writing. Section 4S98. Thisis 
tbe wbole requirement. A married woman, an infant, or a person 
under guardiansbip, migbt be an inventor, or tbe assignée of an in- 
ventor, of a patented invention. It would seem tbat, wben sucb, tbe 
right to the patent would vest in them; and tbat, wben vested in 
them as patentées or assignées, ail that congress basrequired is that, 
if they would assign, the assignment must be in writing, so as to be 
recorded; but tbat tbe ability to make tbe instrument, or the aids to 
tbe disability, must be found in tbe laws of the states where ail sucb 
rigbts are regulated. If an infant or otber person under guardian- 
sbip sbould bave a patent to be assigned, tbe instrument in writing 
would bave to be made to comply with the law of congress, and bave 
to be made by guardian ; but tbere are no fédéral guardians for sucb 
persons, and resort for the guardian would bave to be made to the 
laws of tbe state. Tbe laws of New York free married women from 
disability to make sucb instruments, and make their property dis- 
tinctly their own. Tbe oratrix could undoubtedly take by assignment, 
as married women by the common law always could. Sbe could 
make tbe instrument in writing by the laws of the state, and wben 
sbe had made it, it fulfilled tbe requirements of tbe laws of the 
United States. Thus tbe drive screw company took by her assign- 
ment what she attempted to assign to them; and sbe could sue in 



844 FEDERAL REPORTER, 

her own name in this f orm, for infringement of her riglits. This was 
expressly adjudged in this court by Blatchford, J., in Lorillard v. 
Standard OU Co. 17 0. G. 1506; 18 Blatchf. 199; [S. C. 2 Fed. Eep. 
902.] Of course, she could join with another for an injury to their 
joint rights. 

As to the want of novelty, the évidence does not satisfactorily show 
that such screws with either eonical or conoidal points, equal in di- 
ameter at the base to the shank, including the threads, had been 
inown or used by others at the time of this invention. 

It may be that the second claim of the reissued patent enlarges its 
Bcope beyond that of the original patent. If it does, it is doubtless 
Toid to the extent of that claim. James v. Campbell, 104 U. S. 356. 
The invalidity of that claim would not impair that of the claim in the 
original patent separately reproduced in the reissue. Gage v. Her- 
ring, 2 Sup. Ct. Eep. 819, cited and applied by Blatchford, J., in 
SchilUnger v. Greemvay Brerving Co. 24 0. G. 495; [S. C. 17 Fed. Eep. 
244.] The reissued patent, as to that claim, is not for any inven- 
tion différent from that shown in the spécification and drawings of the 
original patent. The first claim appears, therefore, to be valid. 

Upon the question cf infringement it is to be notieed that this in- 
vention, as patented, is not, as lias been argued, of an improvement 
consisting merely of the conoidal point. The essential feature of it 
is the enlargement of the base of the point to the size of the circle of 
the outer edge of the threads, and in this the novelty consists. The 
point is described as conoidal, but the degree of the oval taper is not 
specified; it mioiht be more or less, and so little as to be hardly dis- 
tinguishable from a straight taper. The straight taper would, with 
the enlarged base, be the équivalent of the oval tajjer for separating 
the fibers of the wood to admit the threads, and this change merely 
colorable. If, as lias been claimed, the original patent covered no 
screws but those having oval points, still, as it covered the enlarged 
base of the point also, it might be infringed by the use of that feature 
without the oval point, for the patent gives exclusive enjoyment of 
the whole patented invention, and taking one feature is an infringe- 
ment pro tanto. It cannot be necessary to take the whole invention 
to constitute an infringement. Sharp v. Tifft, 18 Blatchf. 132; [S. 
C. 2 Fed. Eep. 097.] As this case is now considered, the défend- 
ant infringes the first claim by taking the point with the enlarged 
base. In doing this he is not acting under the license, whatever its 
terms are, which are in dispute, but is acting in défiance of the pat- 
ent and outside the license. Under thèse circumstanees the license 
is no protection against suit for infringement. Hartell v. Tilghman, 
99 U. S. 547. 

Let there be a decree for the orators for an injunction and account, 
with costs. 



Urnër V. Kayton. 

{Circuit Court, S. D. New York. August 16, 1883.) 

Patents poiî Inventions — Inprinqemknt — Costs. 

Wliere, in an aocounting for profits and damages for înfringement of a pat- 
ent, llie orator lias recovered on tlie merits, and the défendant has not pre- 
vailed upon any issue upon any distinct itéra in the case, the costs will not be 
apportioued, but détendant lield liable for the whole amount. 

In Equity. 

Mr. Comstock, for orator. 

Mr. O'Callaghan, for défendant. 

WiiEELEE, J. ïhe défendant, on accounting for profits and dam- 
ages for Infringement of patent, has, under order of court, paid the 
master's fées, and moves for an apportionment of costs on the final 
decree for the orator for $100 profits. The orator has a substantial 
recovery on the merits for tlie wrongftil invasion of his rights by the 
défendant. The défendant has not prevailed upon any issue upon 
any distinct item made in the case, so far as is made to appear. ïhe 
costs are ail the conséquence of his wrongful acts for whioh the orator 
has recovered, and should be borne by him. 

Motion for apportionment denied. 



GoDDARD V. Wilde and others. 
(Circuit Court, D. Rhode Island. May 10, 1883.) 

1. Patent — Coxtp.aot to Selt,. 

Until a contract is set aside a party thereto mavbo restrained, at the in<^tan3a 
of the otlier part y, froni selling his patent in vUAn'. ion of the terms of such con- 
tract, tliougli the court may be unable to enforce a spécifie performance of it. 

2. Same— Adéquate UE>rEDï at Law. 

_ As the equitanle reinedy is more practical and emcient to the ends of lustice 
in such cases, an injunction may be grauted, although plaintill has a remedy at 

3. Same — Hevocation op Authoritt. 

Such an instrument is a contract and not a powor of attorney, révocable at 
the pleasure of the mal;er, and is good until set aside uuou a pruper pro- 
ceeding. t- r f ^ 

In Equity. Motion for a preliminary injunction. 

Win. A. Madeod, for complainant. 

CIms. a. Wtlson, for défendant. 

CoLT, J. The plaintifï in this case clafms the excUisîve n^ht to 
sell withm the United States the Wilde patent button. under l con- 
tract under seal with the défendant Wilde, the patentée. Subséquent 
to the date of the contract, Wilde sold a half interest in the patent 
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to the défendant Bowen, and entered into partnership witli him for 
the manufacture and sale of the button. Goddard now asks that 
Wilde and Bowen be restrained from selling the button until a fu!l 
liearing can be had upon the merits of the case. 

It is urged in défense that Goddard was guilty of fraud in obfa'n- 
ing the contract. According to the affidavits of Wilde and liis wite, 
this contract was to hâve no force and effect, but was signed merely 
to show the gopd faith of .the contracting parties. They claim that 
the real contract agreed upon was essontiallj' différent from this, and 
that Goddard agreed to hâve the real contract drawn up and sent to 
Wilde the next day, when this one was to be returned. 

Without expressing any opinion upon the merits of the contro- 
versy at this stage of the proceedings, we think the plaintifî is enti- 
tled to protection under his contract until it is set aside, and that he 
may fairly claim that Wilde and his partner slioald be restra ned 
from selling the button in violation of the terms of an existing con- 
tract. Singer Mamifg Co. v. Union Button-holc <£ Einhroldcry Co. 6 
Fisher, 4sd; S. G. 1 Holmes, 253. 

The objection is also urged that the complainant lias a plain and 
adéquate remedy at law, but the équitable remedy is often invoked in 
cases of this character as more practical and efficient to the ends of 
justice, mil V. Whitcomh, 1 Holmes, 322; Wijlie \. Coxc, 15 How. 
415. 

Nor is it true that Wilde can revoke the authority to sell. An in- 
strument of this character is a contract, and not a pow"er of attorney 
revocable at the pleasure of the maker. It is good until set aside 
upon a proper proceeding, Bnrdell v. Dcnig, 92 U. S. 71G. 

Nor is the objection sound that, because the court may not be able 
to decree a spécifie performance in this case, an injunction will not 
lie. In Singer Mamifg Co. v. Union Button-hole & Embroidcry Co., 
before cited, this question was carefully considered by Judge Lowell, 
and the conclusion reached that the court can restrain a party from 
selling in violation of his agreement, though it may be unable to en- 
force a spécifie performance of it. When speaking of the agreement 
as the grant of an exclusive license to sell the patented machine, the 
court observes : "And it bas never yet been doubted that the court 
could restrain ail persons, whether they were acting with or without 
notice, and whether bound by contract or not, from trespassing on 
such a title." 

Injunction granted. 
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The State oe Alabama. 
(District Coui't, S. D. Xeio York. September 7, 1SS3.) 

1. AdMTIÎAI^TT — COIjLISION — RULE 21 — ÎIODETÎATE BPEED — FoG. 

The moclerate speed rcquired of steamers in a fog by rule 21, is somelliiiiE; 
materially less Ihan tlie vessel's ordiuarj' full speed ; it lias referenee to ail tlie 
circumstânces afl'ecting llie stcamer's ability to keep out of the way, includini; 
lier own power in liacking, and requires a réduction of speed according to llie 
density of the fog. Whencver the fog is sufficieut to increase materially the 
dangers of navigation, a given speed niay be moderate for a swiftvessel, whicli 
■vvould be excessive for a slow one liaving less power to stop and back quickly 

2. Same — Pkompt Backikg. 

Wliere tliere is danger of collision, prompt baeking, as well as stopping the 
engincs, is incurabent on the steamer, aud any delay in ordering tlie enginos 
reversed is at her risk. 

3. Same^Mistake op Saii.s— EnnoR or Juna^rENT. 

An erroneous order to change the helm, owing to the lookout's mistaking 
the main try-sail for the head-sails when first dimly scen through the fog, the 
mistake beingcorrectcd as soon as it could be perceived, held, error of judgnieut 
and not a laiilt. 

4. Same— OvEKTAKiNG Vessel. 

An overtaking vessel is one coming up astern of the proper range of the lead- 
ing vessel's colored side-lights; i.c, more than two points ait of abeam. 
6. Same — Flasii-Ligiit — Key. St. } 4234. 

The American law (section 4234, Kev. St.) rcquiring a flash-Iight to be ex- 
liibited to an overtaking vessel is not ajiplicahle, as the law of the forum, to a 
collision between ves<!e!s belonging to two différent foreign nationalities, 
neither of which requires such a light, according to its own maritime law. 

6. Same— LiGiiT — Enhetsii Law. 

]S'o stern-light or flash-light was formerly required b_v the Englisb régula- 
tions; and the maritime law, as construed W the English couris préviens to 
the new ruies of 18S0, did not make the e.\liibitionof sucli a lipht indispensable, 
but only one of Varions signais which niiglit be adopted by the leading ves.sel 
to warn an overtaking vessel of her wliereabouts. Semble, the Freneii law is 
siniilar. 

7. Same — Signals bt Hokxs Sufficiext. 

\Vhere a fog was such that a steamer tised her fog-whistles. and a brig lier 
fog-born, Jield, the latter's blowjng three fog-horns continuonsly from Ihe 
tinie the steamer was oliserved, was a suffleient compliance with"lhe former 
English and French maritime law as a signal to an overtaking steamer, if the 
latter were in fact astern of the range ot tlie brig's llghts. 

8. S.\ME — Change of OoniîsE in Extremis. 

Vï'here a brig Inffed less than lialf a minute bcfore a collision, which seemed 
to be instantly impending amidships, in order to save her sniall boats, held, a 
change ui extremis, and not a fault, lliough the change was useless and erro- 
ncous. 
6. Same — Evidence — Ckedibility op 'Witness. 

Where the great prépondérance of tcstimony showed the mode and condi- 
tions of the collision to l.e such that the steamer could not have been astern of 
the range of the brig's red light, it properly set and burnini, and no red light 
was seen by an alert lookout on tlie steam"er, or by her otlicers, who were ail 
watehing tiie brig, and a change of helm was niade"by the steamer upon a mis- 
take of the brig's course, which mist:ike could not have been niade hacl the red 
light been seen, and the évidence leing also unsatislactory as to the trimming 
and proper adjustment of the brig's colored lights, no screens being nsed, but 
the poop-rail used instead, liehl, that tliongli niost of Ihe brig's wilnesses testi- 
fied that the red light was liurning briglitly, superior crédit sl'.ould be given to 
the fteamer's witneases that no red light was visible, and the brig was held in 
fault. 
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10. Same — Case Stated. 

Where a collision occurrcd betwccn the English steamer State of A. and tlie 
Frencli lirig 31. & G., on tlie liigh seas, ahout dO miles east of the Grand Banlc, 
on a n'ght whicli was fogg)' or hazy below, and bright moonlight above, and 
the steamer ivas previously going W. S. W., abont eight and oae-half knots, 
lier ordinary full gpced, and the brig about one or one and one-half knots, on a 
course from S. to S. W., close-hauled and by the wind, which was variable, 
both vessels previousl_v using their fog signais ; and the brig, on discovering the 
steamer's white and grccn lights somewhat aft of aheam, abont three or four 
minutes before the collison, set three horns a blowing and rang the bell, but 
showed no stern or flash liglit; and the steamer, from two to three minutes be- 
fore the collision, having observed the dark loom of the brig nearly aliead on 
lier starboard bow, Ijut seeing no light, at once ordered her hehn hard a-port 
and engines stopped, and afterwards, when the brig's sails flrst became indis- 
tinctly visible, aliout one-half or three-fourths of a minute Iiefore collision, or- 
dered herhelmto starboard, through the brig'smaintry-sail being mistaken for 
the head-sails,but correetedthe erior bj' the time the helm had run amidships, 
and again put the helm hard a-port, and at the same time ordered her engines 
full speed astern, and the brig lutïedat about the same time, changingtwo points 
to westward, and the collision happened about a half minute afier, by the 
steamer's striking llie brig nearly at right angles, about nine feet from her 
stern, and the brig was sunk, — htld, that the steamer was in fault for not hav- 
ing redueed lier ruuning speed in the fog, and alsofornot moiepromptlyrevers- 
ing her engines atter tlie brig was discovered, lldd, also, that the brig neces- 
sarily bore at least one and one-lmlf points oiî the steamer's starboard bow 
when discovered, and could not hâve been sailing further west than S. by W. 
or S. S. W., and that her red light ouglit to hâve been seen on the steamer ; 
that it wiis not seen through noïault on the steamer's part, but because it was 
either dim or iinproperly set ; and that for this fault of the brig she could re- 
cover but half her damages. 

In A dm irai ty. 

Coiidert Bros, and Edward K. Jones, for libelants. 

Evarts, Soutlimayd <£ Choate, for elaimants. 

Brown, J. The libel in this case was filed by the o'wners, masfer, 
and crew of the Marie & Gabrielle, a French brig of about 240 tons 
burden, to recover for the loss of the brig, the cargo, anù the men's 
Personal effects, through a collision with the State of Alabama, about 
30 miles ofï the eastern end of the Grand Bank of Newfoundland, 
between 11 and 12 p. m. on the night of June 1, 1879. The port 
quarter of the brig was struck nearly at right angles either by the 
stem or the bluff of the bow of the steam-ship. A part of the brig's 
stern was earried away, including the rudder, and the brig was soon 
after abandoned by her master and crew, as in a sinking condition. 

The brig was engaged in the cod fishery with a crew of 17 men, 
and was returning from the Grand Bank towards St. Pierre de 
Miquelon. On the evening of the collision there was a hazy fog low 
down upon the water, varj'ing from time to time with denser drifts; 
but clear, with bright moonlight, above. The wind was very light 
from the westward, and variable ; the sea was smooth, but with a 
heavy swell from the west. The brig was sailing by the wind, close- 
hauled, upon her starboard tack, on a gênerai course of about S. S. 
"W., but varying at times from S. to S. W., and makirig from a knot 
to a knot and a half per hour. During an hour or two preceding the 
collision her fog-horn had been blown every two or three minutes; 
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slie had two seamen on the lookout forward, another amidships, and 
the mate, salter, and wheelsman on the poop. From three to five 
minutes before the collision, the white and green lights of the steamer 
were seen somewhat aft of abeam, on the port side, making ap- 
parently for about amidships of the brig. Immediately those on the 
brig set three horns blowing continuously, and rang the bell, to which, 
as the steamer approached, shouts and ealls were added. The noise 
and confusion aroused the watch below, bringing nearly ail of them 
on deck, as well as the captain, who was reading in the cabin. He 
came on deck some three minutes before the collision; immediately 
saw the steamer's white and green lights about abeam, and nearly in 
line, as he says; from which he judged the steamer was coming to- 
wards him nearly end on. AU say they did not see her red light be- 
fore the collision. 

Shortly before the collision, and to prevent, as the captain says, 
the steamer from striking amidships and smashing his small boats, 
he ordered the helm hard a-port, causing the brig to luff a few points, 
(quelques quarts,) or one or two points, to the westward, and her sails 
to shake. Two other of her witnesses say she lufïed two points. 
The steamer soon after struck the brig nearly perpendicularly, says 
the captain, on the port quarter, about nine feet from the stem, cut- 
ting ofï and carrying away her stern, from a point about nine feet 
from the tafïrail, on the port side, obliquely across to about one foot 
from the tafïrail on the starboard side, and extending down to within 
about a foot of the water line. The red side light, which was plaeed 
six feet from the stern, and the rudder were carried away, and the 
wbeel demolished; the rear of the cabin was in part laid open; and 
the vessel soon made water so rapidly, and took such a list to port, 
that she was believed to be in a sinking condition and was abandoned 
by the captain and crew. The latter took to their small boats, with 
which they reached the steamer that lay by at some distance in the 
fog. Before leaving her the captain had tried to bring i-he brig to; 
but he was unable to do so through the loss of tho rudder, and she 
went olï to the south-eastward in the fog, under ail sail, uaZ has not 
since been reported. 

The State of Alabama is a British iron steamer of about 2,000 tonb 
burden, and 350 feet long. At the time of the collision she was mak- 
ing one of her regular trips from Glasgow to New York, upon a 
course of W. S. W., and goinç; from 8 to 8^ knots an hour, and was in 
charge of the first oEGcer. During the afternoon, her witnesses say, 
it was somewhat hazy, with inci-easing fog in the evening; and from 
G p. M. the fog-whistle was blown at intervais. Towards the time of 
the collision the testimony is that thû fog-whistle was blown every 
two or three minutes. No whistle, however, was lieard by those on 
board the brig till after the collision ; nor w^re the horns or bell or 
shouts on the brig heard by those on board the steamer until they 
v.lT,no.l2— 5i 
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were within- 100 yards of tlie brig, too late to le of any service. 
There were two able teamen on the lookout, close to the stem of the 
steamer. One disappeared soon after arrivai, and his testimony 
could not be obtained. The otber, O'Neill, who was on the star- 
board side, testified that the brig was first indistinctly observed by him 
througli the fog about a point or balf a point on the starboard bow; 
that no light upon the brig was visible, and that be so reported 
in answer to the inquiry of the first officer. The latter, inferring 
from tbis that he was foUowing the brig astern and out of range of 
her lights, at once ordered the helm hard a-port and the engines 
stopped. Thèse orders were immediately obeyed, 30 to 40 seconds 
being required, aecording to the testimony, to get the helm hard 
over. 

About a minute afterwards, as the sails of the brig came dimly into 
view, the lookout mistook her main try-sail for her head-saii, and sup- 
posing from this that the brig was going northwards, sung out, "Hard 
a-starboard, or we'll be into her." The order to starboard was given 
instantly; but in a few seconds, aecording to the testimony of the 
steamer's witnesses, and by the time the helm had run amidships, 
and before it had gone to starboard at ail, the tirst officer, having been 
able by the use of his glass to see the sails distinctly enough to cor- 
rect the mistake, countermanded the order, and the wheel was again 
put hard a-port as quickly as possible, and so remained until the col- 
lision, whicli was within about a half minute after. At the time the 
last order to port was given, and not before, the engines were ordered 
and put full speed astern. The first officer testities that when he 
thus made out the sails distinctly, the brig seemed to be directly ahead, 
going southward, at right angles to the steamer, and that the steamer 
had then veered about two points under her port wheel. This change 
of two points would bave brouj^bt the steamer heading due west. 
The quartermaster tbought tirai up to the time of the collision the 
steamer had veered two to three points, but he did not look at the 
compass ; the first officer says that as they passed the brig the steamer 
headed W. N. W., which would be a change up to that time of four 
points in the steamer's course. This officer was 100 feet from the bows, 
and the effect of the collision and going this distance would proba- 
bly deflect the steamer's head at least half a point, so that 3^ points 
would seem from the steamer's évidence to be the outside limit of 
change in her course up to the moment of collision. 

The steamer's witnesses testify that the brig was struck only by the 
bhifï of the steamer's port bow, about 25 or 30 feet from the stem, 
where a streak of green paint two to three feet long was found rubbed 
upon the steamer's black paint, — the only mark of the collision which 
the latter exhibited. The position of the two witnesses who testify 
to this was not well suited for observing accurately, and the officers 
were so far from the bow as not to be able to observe the blow at ail. 
The united testimony of the witnesses on the brig, that the latter was 
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struek on lier port quarter about niiie feet from her stern by the stem 
of the steamer, is, I tliink,'more probably correct. 

ïlie libelant's counsel contends tbat the steamer's speed was un- 
checked, or nearly so, at the time of the collision. But there is no 
évidence to sustain tliis. ïhe entry in the engineer's log gives the 
same moment, 11:45, for the "stop-bell," and "engine full speed 
astern." This shows upon its face tfiat the entry was not made with 
exactness, since "full speed astern" could not be got till some consid- 
érable part of a minute at least after the stop-bell. The entry was 
not the original entrj', and the assistant who made it was not a wit- 
ness. The testimony of the first ofBcer, of the qnartermaster and 
others must, therefore, be accepted, showing that the engines were 
ordered stopped when the first order to port was given, and that the 
orderwas obeyed. From that time the steamer was diminishing her 
speed for nearly two minutes, when she was put full speed astern, 
nearly a half -minute before the collision, which must, altogether, bave 
reduced her speed one-half. Had not her speed been thus reduced, 
and had not the stem struck the brig nearly at right angles, or at 
least not more than a point forward of a right angle, the brig must, 
I think, bave been run over and eut through to the water-line, in- 
stead of her stern being shoved to starboard, allowing the steamer to 
pass astern, with only the smashing obliquely of the brig's port corner. 

Upon thèse faets three principal faults are alleged against the 
steamer: (1) Going at toc great speod in the fog; (2) not reversing 
at once on discovering the brig; (3) incompétence and carelessness 
in navigation in giving contrary orders to port, to starboard, etc., 
when either one, properly adhered to, would bave avoided the brig. 

The respondents deny any fault in the steamer, and contend that 
the collision is chargeable solely to the fault of the brig: (1) In show- 
ing no stern light to warn the steamer in time; (2) in lufifing and 
coming into the wind, so as to check her own speed, whereas other- 
wise she would hâve gone clear; (3) insufficient or improperly set 
régulation lights. 

1. As to the speed of the steamer. The abstract from the steam- 
er's log states her speed at eight and a half knots. The patent log 
was hove 15 minutes before the collision, and the testimony is that 
this showed seven and three-quarters knots only. The engineer's log, 
with hourly entries, shows ail the conditions afïecting the speed to 
hâve remained the same from 1 p. m. down to the time when the en- 
gines were stopped, a few minutes before the collision, and that the 
average speed was eight knots. From eight to eight and a half knots 
may, therefore, be taken as her rate of speed at this time. 

There is no direct and satisfactoi-y testimony as to the steamer's 
ordinary full speed. The individual statement of one witness on 
cross-esamination mentions 10 knots as her full speed; but whether 
that refers to favorable conditions of wind and sea, or not, does not 
appear. At this time the steamer had a light wind and a heavj' swell 
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ahead. The first officer testified that usually in a fog tlie captain or- 
dered the engineer to "stand by, " i. e., to diminish the pressure, 
which would reduce the speed; and he supposed that had been done 
in this case. But the engineer's log shows no réduction of pressure 
or speed after 1 p. m. preceding; and the captain and engineer, though 
both of them were witnesses, do not testify to any order to "stand 
by," or to reduce speed, during that night or af ternoon. If the steamer 
M'as going at reduced speed the burden lay on lier to show that fact 
in her own justification; and she could doubtless hâve done so by 
some direct and proper évidence. As none sucli was offered on her 
part, and in viewof the foregoing circumstances also, I must assume 
that there was no réduction, but that the steamer was going at her 
ordinary full speed, which, under the existing circumstances, was about 
eiglit or eight and a half knots per hour. 

The failure to slacken speed in this fog must be set down as one 
fault in the steamer. Although the fog was not dense, it was never- 
theless evidently such a fog as materially to interfère with the timely 
observation of other vessels, and therefore increased materially the 
dangers of navigation. To go at full speed in such a fog is not 
a compliance with rule 21, which requires steamers in a fog to go at 
moderate speed. 

Moderate speed, as often stated, is not a fixed rate for ail vessels 
or for ail occasions. It has référence to ail the circumstances which 
affect the ability of the steamer to keep out of the way; not merely, 
therefore, to the circumstances external to the ship, but also to the 
power and ordinary full speed of the steamer herself; because a fast 
vessel with powerful engines can be handled more quickly, stop sooner, 
back faster, and get out of the way quicker, going at a given rate, 
than a steamer of less power going at the same rate. Eight knots 
might, therefore, be a moderate speed for a steamer whose ordinary 
rate was fifteen knots, and not at ail moderate for another whose 
maximum speed was but eight. The évident design of rule 21 is to 
make a steamer's means of quickly avoiding danger the greater in pro- 
portion as the means of an early discovery of the danger are diminished. 
Slower speed must make compensation for the greater risk of colli- 
sion. No steamer's speed is moderate in the sensé of rule 21 so long 
as she is going at her ordinary full speed. She is required to mod- 
erate and reduce her speed according to the density of the fog and 
the increased difficulty of discovering danger, and of adopting timely 
means to avoid it. In The Pennsj/lvania, 19 Wall. 125, the court 
say : "The purpose of this requirement being to guard against collis- 
ion, very plainly the speed should be rcduccd as the risk of meeting 
vessels is increased." Pages 133-4. In The City of New York, 15 Fed. 
Rep. G2S, this court held that the moderate speed required by rule 
21 is Bomething materially less than the steamer's ordinary full 
speed which is allowable when there is nothing to increase the ordi- 
nary risks of navigation. 
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The burden of proof was upon the steamer to show compliance 
with this rule. She bas not done so. In several cases a less speed 
than eight knots bas been held excessive. The Pennsylvania, 19 Wall. 
125; 23 Law T. (N. S.) 55; The Montlcello, 1 Holmes, 7; The Black- 
stone, 1 Low. 485; The Hansa, 5 Ben. 501; The Java, 6 Ben. 245; 
The Pottsville, 12 Fed. Eep. 631. But thèse were in cases of dense 
fog. In the case of The Oder, infra, 11 or 12 knots was held not 
excessive; but that was not a case of fog at ail. Without determin- 
ing whether 8 or 8|- knots would or would not be a moderate rate 
for vessels of mueh higher ordinary speed in so light a fog as pre- 
vailed on the night of this collision, I must hold it not moderate for 
this steamer, because not moderated or reduced from her ordinary 
gpeed. This fault evidently contriouted to the collision, since, if her 
gpeed had been less, the brig would plainly bave gone clear. 

2. The évidence on the part of the steamer, moreover, shows that 
she was in fault, also, for not more promptly reversing her engines. 
According to the testimony of the first officer and others, the ordor to 
reverse was not given until the steamer was within about 100 yards 
of the brig, about a half minute only before the collision. The brig 
had been reported some two minutes at least earlier, and the order 
was then given to stop the engines, but no order to reverse. The tes- 
timony of the engineer, and the entry by bis assistant, who was not 
sworn, cannot prevail against the testimony of the other officers for 
the reasons previously stated. 

The brig, when first reported, was, as I find, about l^- points on ihe 
steamer's starboard bow, and as her lights were not seen, the first of- 
ficer rightly inferred that she was going to the southwa''d. But in 
porting, the steamer was directed knowingly towards the brig's path; 
and thoughthe first officer doubtless expected to go asternof the brig, 
bis ability to do so depended entirely on her distance from him. In 
the night, in fog, and with no light seen, the distance was mani- 
festly uncertain. Tliere was, therefore, évident danger of collision 
from the moment the brig was reported and the helm put a-port, and 
the engines should bave been reversed at once. The only reason, ap- 
parently, for not reversing them at once, was that the fog proved "de- 
ceptive," and the brig was supposed to be a half mile or more distant; 
much farther ofî than she really was. But it is impossible to hold 
an erroneousestimateof the distance of another vessel in a fog tojus- 
tify delay in giving the orders uecessary to avoid a collision, and 
which, if given, would effectually hâve avoided it. Eule 21 requires 
that the steamer "shall, if necessary, stop and reverse." That it 
was in tins case necessary to reverse at once, as well as to stop, the 
resuit proved. "When, as in this case, the danger of collision is évi- 
dent, deh.iy in reversing, like delay in adopting promptly and season- 
nbly any other practicable means of averting péril, is at the risk of the 
steamer. Ko other rule ean possibly consist with safety. Nelson v. 
Lclnnd, 22 How. 48, 55; The America, 92 U. S. 432, 437; The Grand 
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RepiibUc, 16 Fed. Eep. 424; TAe Frankland, L. E. 4 P. C. 529; The 
Love Bird, 6 Prob. Div. 83. On tins additional ground, therefore, 
the steamer must also be held in fault. 

3. The change oï the helm under the temporary order to starboard 
does not seera to rae to be proof of négligence, or of careless or in- 
compétent navigation. The lookout was alert and active, as was 
necessary. When the brig first came dimly into view, the fog be- 
ing lighter above, he mistook the brig's main try-sail for the head- 
sails, — a mistake which might naturally happen to the most careful 
and skillful seaman; the emergency called, or appeared to call, for 
instant action ; and the order made would hâve been the proper and 
necessary one. The mistake was discovered as soon as it was discover- 
able, and at once corrected. Navigation must necessarily be accord- 
ing to observation at the time. The observations made in this case, 
both in the mistake and in the correction of it, were, so far as I can 
judge, as quick, active, and accurate as the circumstances at the mo- 
ment admitted. The error was one of judgment in the interprétation 
of what dimly met the eye, and not, under the circumstances, évidence 
of either carelessness or incompetency. An analogous error as to the 
light, and porting thereon, in the case of The Oder, 13 Fed. Eep. 
285, was held not to be imputed to the steamer as a fault. 

It remains to be considered in what respects, if any, the brig was 
in fault. 

1. Assuming that the steamer was coming up astern of the brig, 
and out of the range of her red light, the claimant contends that the 
brig was bound by the gênerai maritime law to exhibit a stern or flash 
light to the steamer, to apprise the latter of the brig's proximity. 
The libelants contend that there was then no such maritime obliga- 
tion, and that the brig gave ail the signais required. There can be 
no doubt that the exhibition of such a stern light would hâve prevented 
this collision. The light could not bave failed to be seen on the steamer 
much sooner than the dark looming of the brig through the haze, and 
more time and space to avoid the brig would hâve been had. Such a 
light would also hâve made known the course of the brig, so that the 
mistaken order to starboard would hâve been avoided. If, therefore, 
the exhibition of such a light was a strict obligation on the brig under 
the maritime law, then the absence of it in this case is clearly ma- 
terial. It is only where it is entirely clear that the exhibition of a 
light could hâve made no différence, and conveyed no additional or 
earlier information to the other vesel, that the failure to show a required 
light is held immaterial. TheMargaret, 3 Fed. Eep. 870 ; The Excels'wr, 
12 Fed. Eep. 203, and cases there cited; The Penn3t(lvania, Id. 914; 
The Narragansctt, 11 Fed. Eep. 918 and note; The Breadalbane, 7 
Prob. Div. 186; The Love Bird, 6 Prob. Div. 83. 

By the act of 1871 (Eev. St. § 4234) a flash-light is made obli- 
gatory, and this is part of our maritime law. But no such régula- 
tion was adopted by France or England, to which thèse two vessels 
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belong, iintil after this collision took place. By article 11 of the new 
international régulations, which went into effect September 1, 1880, 
(L. B. 4 Prob. Div. 246,) a white light, or a flare-up light, is for the 
first time required to be exhibited to an overtaking vessel; i. e., a 
vessel coming up astern of the range of the régulation lights of the 
vessel ahead. The Franconia, L. E. 2 Adm. Div. 8. 

If there were a diversity between the law of England and of France 
in respect to the exhibition of such a light, then, as neither vessel 
could claim the benefit of its own law exclusively, the law of this 
country, as the law ot the forum, might possibly be applicable in 
the présent suit. The Scotland, 105 U. S. 29-31; 'The Sarmatian, 2 
Fed. Eep. 911. 

Assuming that by the Prench law the exhibition of a stern light 
was not required, the English décisions seem to me to show clearly 
that by the maritime law, as understood and applied in England 
also, such a light was not strictly obligatory, but was at most regarded 
as only one of various différent signais, which, under circumstances 
of manifest danger, the vessel ahead might be bound to give to an 
overtaking vessel which is astern of the range of the former's lights. 
The régulations of 1863, to which France and England were parties, 
provided (article 2) that no other lights than those mentioned in the 
articles should be carried; and those articles contained no provision 
for exliibiting a stern or flash-light to an overtaking vessel. The 
only allusion to a tlash-light is in article 9, which provided that 
"fishing vessels and open beats shall not be prevented from using a 
flare-up light in addition if considered expédient." There was no 
évidence that it was usual or customary for foreign vessels to exhibit 
a stern or flash-light under circumstances like the présent. 

In the cases of Tlie Anglo-Indian and The Earl Spencer, 3 Asp. 
Mar. Cas. 1, 4; S. C. 33 Law T. (N. S.) 233, 235, it was held that 
under exceptional circumstances, and when there is manifest danger 
of collision, it "may be the duty of the vessel ahead to give some 
warning to the overtaking ship, not necessarily by exhibiting a light, 
but by some signal, such as the firing of a gun, the showing of a 
light, or otherwise, which will indicate her whereabouts to the over- 
taking ship, and call the attention of that ship to the danger ot a 
collision." 

In the case of The Oder, 13 Fed. Eep. 272, where a collision under 
such circumstances occurred in a dark, ovei-cast night, without fog, 
between a German steamer and a Norwegian bark, and the vessel 
ahead knew the overtaking vessel was out of range of her lights, 
Blatchford, J., says : "The leading vessel was bound to indicate her 
présence. The exhibition of a light would hâve done so. Other 
means migbt hâve done so. Any proper means used seasonably 
would hâve arrested the course of the steamer and enabled her to 
avoid the bark;" and the bark was beld in fault, because, though 
knowing the steamer to be coming up astern and out of range of her 
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lights, slie "did not show a light or give any otber warning, etc., in 
time," etc. 

In the case of The Earl Spencer, L. E. 4 Adm. & Ecc. 431, which 
•was affirmed on appeal, — 33 Law T. (N. S.) 235, — Dr. Lushington, 
in 1875, held tliat the leading vessel was under no obligation to show 
a stern light; he says that to hold so, before new régulations were 
adopted, would lead to confusion and danger, and that the following 
vessel had no right to expect such a stern light; and in 1876, in the 
case of The City of Brooklyn, 1 Prob. Div. 270, the same gênerai doc- 
trine was reaffirmed on appeal in the Privy Council. In the case 
last cited no signal at ail was given to the overtaking steamer ; and 
yet the other was held exempt from fault, because it was supposed 
the steamer would go to leeward, and when the danger was perceived 
it was too late to give any useful signal. In the case of The Oder, 
supra, the leading vessel was held liable, because, though she per- 
ceived the danger, she did nothing to avert it. 

In the présent case there is no évidence that those on the brig sup- 
posed their red light could not be seen. Tlie inference is to the con- 
trary. Moreover, they did ail that they could to notify the steamer, 
except to show a stern light, at least three to four minutes before the 
collision. Considering that the use of a fog-horn is ail that was 
required by the rules and régulations then existing, apphcable to 
French and English ships, to apprise vessels of their proximity to 
one another in a fog, and that there is no évidence that the exhibition of 
a stern light was usual or customary, or that the brig had any other 
means of signaling, it seems to me that the blowing of the three 
horns, as was done in this case, a light not being strictly obligatory, 
was a compliance with ail that the British maritime law demanded 
under the rules then existing as a signal to the overtaking steamer. 
See Léonard v. Whitwill, 10 Ben. 638. The steamer, moreover, had 
notice of the bi'ig in season to avoid her, had the steamer at once re- 
versed her engines. So far as I can perceive from the évidence, no 
otlier signal than a light would hâve given any earl ier or more précise 
knowledge of the brig's présence or whereabouts; and if not, then, 
as a stern light could not be insisted on, the giving of any of the other 
signais permissible was, in fact, immaterial in this case, since they 
would hâve eonferred no earlier or better information than the steamer 
in fact possessed. In view of this fact, therefore, and that the brig 
gave such other signais as were within her power, a light not being 
indispensable, the failure to exhibit a stern light, even if the steamer 
was known to be astern of the range of her lights, was not such a 
breaeh of the brig's obligations, according to the law then existing, 
as renders her on that ground chargeable with fault. 

2. Repeat^d considération of ail the testimony, however, has led 
me to the conclusion (1) that the steamer, at least when the order to 
starboard was given, was not two points aft of the brig's beam ; (2) 
that ihe brig's red light ought to hâve been seen from the steamer ; 
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(3) that it was not seen because it was eitlier dira or improperly set, 
and not by reason of any inattention or fault of those on the steamer, 
and that the brig is in that respect chargeable with fault. 

By the international régulations the colored side-lights are required 
to show two points abaft of abeam. Whether the steamer was within 
that range or not depended partly upon the bearing of the brig from 
the steamer, but still more upon the heading of the brig herself. 
Every variation of direction by the brig would change the range of 
her lights. The bearing of the brig is stated by the steamer's witnesses 
at a half point or point on her, the latter's, starboard bow. Tins, as we 
shall see, is too little; it must liave been at least a point and a half. 
The brig's course, had it been fixod and constant, would hâve been 
easily determined from the testimony of her own witnesses; and that 
would hâve fixed the range of her lights. Bat her course was not 
fixed. She was sailing by the wind, close-hauled, and the wind was 
variable. Her own witnesses placed the wind at ail points from W. 
S. AV. to N.W., and the brig, says the captain, would sail "within six 
or six and one-half points of the wind, but that night was not sailing 
very close, — six, seven, or eight points off;" and he places her course 
as variable from S. to S. W. The helmsman and second mate give 
her course as S. S. W. ; but the second mate exijressly says he did 
not look at the compass after the steamer's lights were seen, nor does 
it appear that the helmsman did so; and the course given seems to 
refer to her gênerai or average course. The master, who was in im- 
médiate control some three or four minutes before the collision, states 
that her course was variable from S. to S. W., with nothing more 
definite. 

Had the bearing of the steamer's lights from the brig been given 
with any definiteness, that, also, would hâve determined the range of 
the brig's red light as respects the steamer. The testimony on this 
point, however, is very indefmite; but it agrées better with the 
steamer's being within the range of two points abaft the beam, than 
with her being astern of that range. Speaking of the time when her 
lights were first seen, the captain says "she bore abeam of us;" Dou- 
ett says, "she was heading for our beam;" Michel says, "towards our 
beam;" Blanchet says, "jjointing abeam of us — I mean pointing to 
hit amidships;" Micho! and Eobin say lier lights were "on the port 
beam;" Douett and Mignon say they "were abeam;" Beon says 
they "were abeam to leeward, coming from the eastward." Had the 
steamer, when first seen, been due east, she would soon hâve come 
fully within range, even if the brig had been going S. S. W. None 
of thèse descriptions of the steamer's bearing indicate that she was 
more than two points aft of abeam. The libel states that she waa 
approaching "a little abaft her beam," which, to my mind, would in- 
dicate less than two points abaft rather than more. But the fact 
that not one of the brig's witnesses speaks of the steamer as seen at 
any time ofï the brig's port quarter, as they would naturally hâve 
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done if sho bacl becn obsorved wben a tliird of a mile distant, moro 
tiian two points abaft of abeatn, is strong évidence that she was not 
so much aft as two pDints. None of the diagrams of the brig's wit- 
nesses of the positions of the vessels before the brig luffed, show tb3 
steamsr more than two points aft. The captain, also, wben he camj 
on deck and saw the lights "abeara," at once loolced at iiis red ligbt, 
as he says, "to mali:e sure it was lighteJ;" evidently beoaase he sup- 
posed the steamer was in range and would see it. None of the ex- 
pressions of her witnesses, or of the master in bis protest and let- 
ters, indicate that they did not suppose the steamer to be within 
range and able to see the brig's light aft; tlieir complaint is thaï the 
steamer did not keep a proper lookout. 

The natural inference f rom this testimonyis strengtliened by other 
establislied facts, whicli show conclusively that the steamer must hâve 
been less tlian two points aft of the brig's beam; because (1) the 
brig boreat least one and one-half points ofï the starboard bowwlien 
first reported, otherwise the collision conld not hâve happened at ail 
in the manner it did; and with that bearing, even if the brig were 
tlien sailing S. S. W., the steamer would in a few moments hâve come 
fully in range of the brig's red light ; (2) because the necessary con- 
ditions of the collision show that the brig was sailing more southerly 
than S. S. W., viz., 8. by W., if not due south, before she luffed, and 
either of thèse courses would hâve put the steamer in range of the red 
light. 

Among tho established facts of the case must be included (a) the 
steamer's course, W. S. W. or S. W. by W. ^ W., and her speed at 8 to 
83- knots; (b) the brig's course somewhere from S. to S. W., and her 
speed from one to one and a half knots; (c) theorder to hard a-port 
as soon as the first officer was told that no lights were seen on the 
brig, and the helm got hard over in 30 to -iO seconds afterwards, i. e., 
within a minute or somewhat less after the brig was reported; (d) 
the order to stop the engines, and their being stopped by the time the 
helm was hard a-port ; (c) that under a hard a-port wheel the steamer 
would make a circle of half a mile diameter, i. e., change one point 
in going every 300 feet; (/) that the brig luffed about two points be- 
fore the collision; and, lastlj', that when the steamer struck the brig 
their courses were nearly at right angles. The last is a controlliug 
fact. The best witnesses on both sides ail agrée in that particular. 
The captain of the brig says she struck "end on, almost perpendicu- 
larly." The first officer of the steamer says "at right angles." The 
diagrams vary on each side of perpendicular. The captain's dia- 
gram makes the steamer point not over one point forward of a right 
angle. I adopt that, not merely as the resuit of ail the direct testi- 
mony, but also because, if the steamer, when she struck, had been 
heading forward more than one point, she could not bave shoved the 
brig off so as to clear her by going astern of her as she did, but 
would bave gone aeross her and eut her through. The steamer, at 
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the tîme she struck, was, therefore, heading at least seven points 
west of the brig's heading, or nine points west of the brig's course 
Lefore she luffed. , 

From the above conditions it follows (1) that the steamer under 
lier port wheel changed at least three points ; for ev^n if the brig 
were previously sailing south, and afterwards luffed two points to S. 
S. W., the steamer heading, when she struck at least seven points 
■west of that, would be going W. by N., i. e., three points from her 
former course ; (2) that the steamer must bave gone at least a quar- 
ter of a mile after the brig -nas reported up to the collision, and occu- 
pied in so doing at least two and one-half minutes; for if her port-helm 
liad been uninterrupted, she would bave traveled 900 feet in chang- 
ing three points, according to the master's testimony as to her rate 
of change, to wbich must be added at least 600 feet, passed over in 
three-quarters of a minute, before she was much under the influence 
of her port helm, as -well as 100 or 200 feet more from the interrup- 
tion of her poi-t-helm : even if the master was very inaccurate, which 
is hardly probable, in testifying that the steamer -would make a eirele 
of a half-mile diameter under a hard-a-port-helm, and only one-third, 
or as much as two-thirds, of a mile, were the true statement, still a 
change of three points would make a différence of only about 300 feet 
either way in the distance above given; (3) that the steamer could 
not hâve changed more than five points, i. e., to N. W. by W.; for 
there is no évidence that in the few minutes preceding the collision 
the brig's course before she luffed was further west than S. S. W. ; 
and other considérations will show that the steamer could not bave 
changed over four points. 

If, now, a diagram be made of the courses and positions of the 
vessels, adopting the course of W. S. W. for the steamer, (which 
is the one most favorable to the brig,) and several différent curves 
be drawn, on a scale representing a quarter of a mile radius, tan- 
gent at varions points of the steamer's course, which points raay 
be adopted to represent différent intervais of time after the brig was 
first reported and when the steamer may hâve corne fully under her 
hard-a-port-helm, then thèse curves will indicate very nearly the 
path of the steamer, under her hard-a-port-helm, from either of thèse 
tangential points. Such a drawing will immediately show conclu- 
sively that the brig when first reported must bave been more than 
one point off the steamer's starboard bow; for tbere is no point near 
or distant on the line of such a bearing where the brig can be placed, 
(giving time and space for the steamer to bave changed three points,) 
that the brig, going at the rate of one or one and one-half knots, 
would not bave got considerably to the southward of the steamer, 
and wbolly ont of her way by the time the steamer had changed 
even two points. The steamer would then be heading due west, and 
auy further change under her nort wheel would carry her still f urthei 
astern of the brig. 
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The libelant contends that there was a great deflection of Ihe steamer 
to the south of the path of the curve given, through a starboard wheel 
continued during a considérable time; but evea if the concurrent 
testimony of ail the steamer's witnesses, that the wheel did not get to 
starboard at ail, but only to amidsbips, when countermanded, were 
disregarded, still an inspection of the drawing, as above indicated, 
will show that no such deflection by the steamer, with her necessary 
return, so as to strike the brig nearly at right angles, was possible, 
for neither the time nor the space necessary for such a deflection and 
return to nearly right angles can be got in any position consistent 
witli the foregoing conditions. Besides, had any such deflection by 
the steamer to the southward occurred after the steamer had changed 
two points, and had come near enough to see the brig's sails, such a 
change of course would hâve been plainly seen on the brig, through the 
changed position of the steamer's lights ; and yet ail the brig's witnesses 
say no such change was noticed. The testimony of the steamer's 
witnesses on that point must, therefore, be accepted as correct. 

The statement in the abstraet of the log, from which this deflection 
is argued, is not to be relied on. This abstraet is evidently inaccu- 
rate in several particulars. The statement of her "canting to clear" 
the brig was inferential only, as the brig had not previously been 
distinctly seen ; and the fact appears conclusively to hâve been other- 
wise, as the steamer's witnesses also distinctly testify. The only ef- 
fect of the temporary interruption of the port wheel was to move the 
center of the brig's ourve of motion somewhere from 100 to 200 feet 
due west. 

To render the collision possible under the established conditions 
above specified, it will be found necessary to bring the brig, when 
first reported, somewhere upon a line bearing at least one and a 
half points off the steamer's starboard bow, — a variation from the look- 
out's estimate not incompatible with his intelligence or honesty. But, 
even upon this line, the brig cannot hâve been one-third of a mile 
distant when first reported, because, at that distance, she must bave 
got to the southward, and out of the steamer's way, before the steam- 
er's curve of motion could hâve intersected the brig's path, whether 
the latter were going S. or S. W.; and this will be found true though 
the steamer's curve of motion be interrupted and carried westward 
200 feet at the time of the order to starboard, i. e., after a change of 
about two points. 

Moreover, the diagram drawn as above will show that the steamer 
could not bave changed more than four points to the westward, be- 
cause there is no place which eau be adopted for the position of the 
brig when first discerned, on a line drawn even one and one-half 
points oS the steamer's starboard bow, but that the brig must hâve 
got to the southward and well clear of the steamer by the time the 
steamer could hâve made a change of four points, with an interrup- 
tion of a straight course of 100 or 200 feet only. A change of four 
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points would bring the steamer heading W. N. W. , and even before that 
she would be rapidly diverging to the northward and away from the 
brig. The resuit is that the brig, wheu first reported, mnst hâve 
been between 1,500 and 2,000 feet distant; that the steamer changed 
between three and four points only, — probably but little over three 
points, — and that the time between the brig's discovery and the col- 
lision was from two and one-half to three minutes; and that the brig, 
before she luflfed, was sailing from S. to S. by W. Thèse results, ar- 
rived at independently of any of the witnesses' mère estimâtes of time 
and distance, agrée well, however, with the account and estimâtes 
given by the first officer; and this lends additional crédit to his tes- 
timony in other particulai's. That the brig could not hâve been sail- 
ing S. S. W., before she luffed two points, is manifest, because that 
would make the steamer, at the time of the collision, head N. W. by 
W., a change of five points, which the drawing will show is inadmis- 
sible. The master of the brig also says the brig sailed away on a 
"S. E. course, or within a point of that, after falling olï four points, — 
perhaps five or six." This would at most carry her back to S. S. 
W., or to S. W. by S., and, deducting two points for luffing, we hâve 
her course previous as S. or S. by W. as above found. 

If the course of the brig were 8. or S. by W., her red light should 
hâve been in f ull view at the time the brig was first discovered ; if 
S. S. W., light should hâve been seen in less than a minute after, 
and before the order to starboard, if the light was properly set 
and burning. That it was not seen at ail cannot be due to the 
fog. There was a différence in the height of the brig's red light and 
the steamer's of only five or six feet; and the steamer's lights were 
plainly seen from three to four minutes before the collision, when 
nearly lialf a mile distant. Nor can the failure to see the brig's red 
light be reasonably aseribed to any inattention of the men on the 
steamer. Ail the évidence shows that thej' were alert and vigilant. 
Several witnesses were watching her, and testify that no red light was 
seen at ail. Had the right light been seen, even a minute before the 
collision, it would bave shown conclusively that the brig was going 
to the southward, and the mistake of supposing she was going north 
could not hâve been made, nor the conséquent order to starboard the 
helm bave been given. So important an order as the order to star- 
board, based on the absence of any light, is the strongest confirma- 
tion of the truth of the steamer's witnesses that no red light was seen 
or was visible. The only alternative is that the brig's red light was 
too dim to be seen, or else was improperly set, so as not to show two 
points aft of abeam. Most of the brig's witnesses swear, it is true, 
that the red light was burning and burning brightly. Tliat the brig's 
witnesses are not very trustworthy, in regard to tbeir observation of the 
lights, must be inferred from their ail agreeing that no red light was 
seen on the steamer, whereas her necessary line of approach under 
her port helm, and their own diagrams, show that the steamer's red 
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liglit miist bave been visible some little time before ibe collision. 
The concurrent testimony of nearly ail the brig's witnesses, tliat no 
change in tbe steamer's course was seen, also shows that their account 
of what they observée! is very little to be- relied on, either from tiie 
excitement of tbe occasion, inaccurate observation, defective memory, 
or suppression of the facts. 

The testimony on the part of the brig, both as to the adjustment of the 
ligbts, and their being projjerly trimmed, is, certainly, unsatisfactory. 
The brig's lights -were not arranged according to the régulations, 
which require screens. The brig had no screens; tbe bulwarks of 
the poop were used as a substitute; whetlier a sufficient substitute or 
not depended entirely on howthe lights were adjusted belowtlie rail; 
and this vvas necessary to be shown, for, on every departure from the 
régulations, the burden of proof is on the vessel to show tbat any 
substitute answers the same ends as that whicb the régulations pre- 
scribe. The second mate, by whom alone it was sought to prove that 
the brig's lights were proper ligbts, and so adjusted as to show two 
points aft of abeam, wbolly failed to give any satisfactory testimony 
on that subjeet. Lepingon, the salter, whose duty it was to trim the 
lights, if they did not burn brightly, testified that on this nigbt he 
did not trim them "because they had been trimmed before he came on 
deck, " whicb was at 1 p. m. But this was only his supposition ; for, on 
cross-examination, he says it was the mate's duty in the other watch 
to trim them, and that he had not seen the lights trimmed. A. Dou- 
ett, boatswain of one of the beats, however, testified that he was on 
the previous watch from 5 till 10 p. m., and put the lights in position 
that night, and that he thought the salter trimmed them before being 
put in place; from whicb it is évident that he did not trim them 
himself. Both mates were witnesses, and neither testified to having 
trimmed the lights, as would naturally be expected if they had, in fact, 
trimmed them. Each witness who testifies about trimming supposed 
some one else trimmed the lights. The natural inference is that they 
were not trimmed at ail. 

Under sucb circumstances of doubt, both as to the trimming and 
the adjustment of the lights, and the admitted absence of theordinary 
screens, the testimony of the brig's witnesses, allof whom aredirectly 
interested in the recovery, that the lights were burning brightly, 
ought not to be held to outweigh the fact that there was no red light 
fnllilling the office of such a light, and visible two pointa aft of abeam. 
The burden of proof in this respect is upon the brig. The Narragan- 
sett, 11 Fed. Eep. 918; The Albert Mason, 2 Fed. Eep. 821. If it 
were strictly a question of veracity between the witnesses from the 
two vessels, superior crédit ought to be given to those who at the time 
make so important an order as a sudden change of helm based on the 
absence of such a light. It is, however, not a question strictly of ve- 
racity, since, though the light were dim from want of trimming, this 
defect might not be noticed in the excitement of the occasion; and if 
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the adjustment was not proper, so as to sbow two points abaft, tho 
light was defective from this cause, though burning brightly. In de- 
parting from the régulations it was tlie duty of tlie brig to show an 
équivalent substitute. She did not do this, and as no red light was 
seen, when I am persuaded it would bave been seen if properly ad- 
justed and burning, I am compelled to find the brig chargeable with 
fault in this particular. The Ariadne, 2 Ben. 472; The Star of Scotia, 
3 Ped. Eep. 579, 597; The Narragansett, 11 Fed. Eep. 918; The 
Roman, 14 Fed. Eep. 61; The S. H. Crawford, 6 Fed. Eep. 900. 

As to the question whether the brig luffed only when in extremis, 
and when the collision was unavoidable, or much earlier than that, 
the testimony of her own witnesses is extremely diverse. Blanchot, 
who was stationed amidships, says the helm was ported by the cap- 
tain when the steamer was "about 400 meters" distant. Eochefort, 
the first mate, says that he came on deck "about two minutes before 
the collision," and that "when he went on deck he saw how the helm 
was," i. e., put to port. Beon, the wheelsman, says it was put a-port 
by the captain's order, when the steamer was "about two ships' 
lengths" distant. This must bave been from 200 to 250 feet, since, 
though the brig's length is not stated, her width was 21 or 22 feet, 
and it was 35 feet from stern to mainmast. Bastard, the second 
mate, estimâtes the distance at 50 meters only. The captain says 
that he took the wheel when the steamer was "perhaps 300 meters" 
distant, and thenceforward kept it; and "when I saw the steamer 
was close upon us, about 70 meters, I left the wheel, and the shock 
took place two or three seconds afterwards." He also states that ail 
the rest had previously left the poop. This estimate of 70 meters is 
very nearly the same as that of the wheelsman. The salter, the 
only other person on the poop, says that he did not hear the order to 
port; that he had gone amidships when the steamer was about 100 
meters off, but knew the helm was ported, because the brig luffed so 
that the sails shook, and that this was when the steamer "was close 
aboard of us." 

The master and others of thèse witnesses say that the brig luffed 
to avoid being struck amidships and having their small beats smashed. 
The resuit shows plainly enough that the change did not contribute 
to that end. The circumstances, however, lead me to conclude that 
the estimate of the master and wheelsman is most nearly correct, and 
that the change was made nearly a half minute before the collision; 
for as the steamer seemed to be approaching so as to strike amid- 
ships when the order was given, and struck some 50 feet further 
astern, this 50 feet represents mainly the brig's progress in the in- 
terval, and that would occupy about a half minute, or a little less, as 
her speed when going at so slow a rate would not bo much decreased 
during that period of lufSng. As the steamer during this time was 
nnder reversed engines, she probably approached the brig at an aver 
âge speed of not over four orfive knots, making about 200 or 250 feet 
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in this half minute, which agrées nearly with the master's estimate 
of a distance of 70 meters when his order to port was given. 

The forward motion of the brig, during this time, could not, I think, 
hâve been so much cheeked, that, but for this change of helm, she 
would hâve gone clear. The order, moreover, was evidently given 
when the collision appeared to those on board the brig to be inévitable, 
and was given for the purpose only of preserving their small boats, — 
their last hope and resource if the brig were struck. Even, therefore, 
though the order to luff was erroneous and useless, as it doubtless was, 
it was given in extremis, under the stress of apparent necessity, and 
when instant destruction seemed to be irapending. In such cases even 
an error is not imputed as a fault. Tlie Favorite, 18 Wall. 598, 603; 
The City of Paris, 9 Wall. 034, 638; The Farnlcij, 1 Fed, Eep. 631, 
637. 

If the brig's luff of two points was made, as I conelude it was 
made, within half a minute of the collision, it affords no explanation 
of her red light's not being seen from the steamer. If, however, 
lier lufEng was what prevented her red light's being seen, then this 
luff must hâve taken place much longer before the collision than I hâve 
found, and much nearer to the time and distance assigned for its oc- 
currence by Eoehefort and Blanchot, viz., two minutes before the col- 
lision, and when 400 meters distant. In that case the brig's change 
of course by luffing would be a change made too early and at too 
great a distance from the steamer to be treated as a change in ex- 
tremis, (The City of New York, 15 Fed. Eep. 628,) and the brig would 
be held in fault for violating the rule which required her to keep her 
course. A drawing of the situation of the two vessels as above indi- 
cated, and the neeessary conditions of the collision, will show that any 
luff made sufSciently long before the collision to bave hid the brig's 
red hght from the steamer, must bave been made at too great a dis- 
tance to be excused as a change in extremis, and at such a distance 
also as to bave ehecked the brig's speed sufBcient to hâve prevented 
her going clear of the steamer. 

In either view, therefore, the brig is chargeable with fault and en- 
titled to recover but half her damages and costs, for which judgment 
may be entered, with a référence to compute the amount. 
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SmALL V. MONTGOJIERY.' 
(Circuit Court, E. D. Miasvuri. September 27, 1883.) 

PBACTICE — WaIVEK OF OBJECTION TO ll.LEGAI, SERVICK OF PrOCESS. 

The appearance of a défendant in a case pending in a state court, for tho 
purpose of filing a pétition for removal to a fédéral court, does not constitute 
such a gênerai appearance as opérâtes a waiver of defeotive or illégal service 
of process, so as to prevent Lis raising any objection to such service aftcr tlie 
removal. 

Demurrer to Eeplication. 

This is a case reinoved to this court from the circuit court of the 
city of St. Louis, at the instance of the défendant, who is a citizen 
of the state of Tennessee. After the removal the défendant filed a 
plea in abatement, in which he stated that prior to the institu- 
tion of this suit he was indicted in the St. Louis criminal court for 
obtaining money under false prêteuses; that he was arrested, and 
gave bond to appear and answer to said charge when ordered so 
to do by the court; that he then returned to his home in Tennessee, 
and did not corne back to Missouri until compelled by an order of 
said court, when he appeared to answer to said charge; and that 
while attending court to answer to said charge against him, and imme- 
diately after the case against him was dismissed, he was served by a 
deputy sherifï of the city of St. Louis M'ith a copy of the complaint 
and summons in this case, though privileged from service of process at 
the time, and that the service on him was, therefore, illégal and void. 
The plaintifï, in his replieation, stated that the défendant had waived 
any objection he might hâve made to said service by appearing before 
the St. Louis circuit court, and filing a pétition for a removal of the 
case to this court, 

M. B. Jonas and C. II. Krum,, for plaintiff. 

Jamison, Collins é Jamison, for défendant. 

Treat, J. The only question presented is whether the spécial ap* 
pearance of défendant in the state court, whence the cause was removed, 
for the purpose of having said removal to this court, constitutes such a 
gênerai appearance as opérâtes a waiver of defective or illégal service, 
80 that objection to said service cannot be hère raised. Judge Drum- 
MOND, in the case cited by counsel for défendant, holds that such spé- 
cial appearance is not a waiver of defendant's rights, nor does it oper- 
ate as a gênerai appearance, nor prevent his objecting in the fédéral 
court to the service. Atchison v. Morris, 11 Fed. Eep. 582. 

Eeference is made to the case of Sweeney v. Cqffin, 1 Dill. 73, de- 
cided in 1870 by this court, in which it was held that under the act of 
1789 this filing of a motion for removal was a sufficient appearance for 

•Reported hy Benj. F. Rex, Esq., of the St. Louis bar. 
v.l7,no.l3 — 55 
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that purpose without entering a gênerai appearance in technîcal form. 

The question arose on a motion to remand, because the record did 
not disclose such gênerai appearance entered at the time of filing tlio 
pétition for removal, as that act required. That case is clearly distin- 
guishable from the présent in many respects. Questions of actual and 
of constructive service under the state law had also to be considered, 
and the binding effect of a valid constructive service to bring the de- 
fendant into court, although such service was not valid in fédéral 
courts. When the case was removed, the original service was held 
to hâve the same effect as before removal. 

Valid service is as effective as a voluntary appearance. And hence, 
under the act of 1789, the court ruled that in the case then before it, 
proper service having been had, the filing of the pétition was a suffi- 
cient compliance with the terms of that act as to appearance. No 
question of waiver was presented. 

The case of Werthein v. Cont. By. de T. Co. 11 Fed. Eep. 689, was 
decided under a rule in the state court which required "ail pleas in 
abatement * * *" to "be filed on or before the opening of the 
court on the day foUowing the return-day of the writ," which, in 
that case, was on September 13th, on which day the défendant ap- 
peared, but filed no plea in abatement. On September 22d the de- 
fendant filed his pétition for removal. After the case was removed 
to the fédéra] court, the défendant filed there his plea of abatement ; 
and the court properly held that he had, by his inaction or failure 
to comply with the rule stated, waived his privilège. In the case now 
under considération, the pétition for removal was filed before the 
time for pleading had expired. 

The language of Judge Curtis in Saylcs v. Tns. Co. 2 Curt. C. G. 
212, seems to be broad enough to sustain the views of plaintiff's coun- 
sel; but that eminent judge put the appearance for the removal of 
the cause upon the same footing as pleading to the merits, whoreby 
pleas in abatement are waived. There is, however, a marked dis- 
tinction between the two procédures. The former is had merely 
to secure the constitutional and statutory right to hâve ail questions 
heard and disposed of solely by the fédéral court ; and the latter is 
by established law a waiver of ail authenticated or dilatory pleas, 
with one exception, so that the party puts himself esclusively upon 
the merits of the eontroversy. 

The act of 1875 difïers from the act of 1789 as to the time of filing 
the pétition, and says nothing as to the formai appearance entered. 
It bas been often held that while a gênerai appearance waives de- 
fective service, yet a spécial appearance, as in this case, has no such 
effect. We concur fully in the décision of Judge Drummosd, supra. 
See, also, Blair v. Turtle, 1 McCrary, 372; [S. 0. 5 Fed. Eep. 39i.] 

The demurrer is sustained 

McCp.ap.t, J., concurs. 
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DcNvER & R. G. Ry, Co. V. Denvbr, S. P. & P. R. Co.* 

{Circuit Court, V. Colorado. September 18, 1SS3.) 

1 Rxn.TïOADS — T;OCATION UXDER ACT OF CONOTtESS IN UrotTUTAIN GoRnES. 

Tlie location of lailroads in mountain gorges, on tlie puljlic domain, is suc 
ject to tlie seco:id scct:ja of tlie act of congress, approvtd JSIarch 3, 187ô, relat- 
iug to llie use of canons, passes, and défiles hy railroad companies, which pro 
vides tliat no compaiiy wliicli locales ils Une through such plaue sliull preven; 
any otlier conipany from the use and occupancy of the saine canon, pass, o: 
deiilc for the purposo of its road, in common witli the road first located, or the 
Crossing of otlier. railroads at grade. 

2. SaMK — CONSTBUOTIOX OF ACT. 

Tiiis act liears upon its face the meaning that wlicre there is a canon, pass, 
or défile so narrow as net to admit of the passage of Iavo roads conveniently, it 
may be used by two or more railroads; but only in ^ase^ of necessity can one 
Company go upon the right of way of another for the purpose of building ils 
road. 

3. Samb— Cr,oss-Bii>r.. 

The Company having prier right of way may enjoin intrusion thereon by an- 
other Company, until lacts are shown niaking it neeessarj^ lor thu second Com- 
pany to corne on the right of way. Suit for injunetion being brought, suoh 
necessity may be shown, and the right to enter upon and use such right of way 
may lie enforced on cross-bill. The rightg of the parties will be settled upon 
eviùence b}' final decree, and not in a preliminary way upon motion. 

In Equity. 

E. 0. Wolcott, for plamtifl-, 

H. M. Orahood and H. B. Johnson, for défendant. 

Hallett, J., {orally.) The plaintiff in this action located its road 
and built it under an act of congress approved June 8, 1872. 

In Raibvay Co. v. Alling, 99 U. S. 463, the suprême court held 
this act to be subject to the second section of the act of March 3, 
1875, relating to the use of canons, passes, and défiles by railroad com- 
panies. The act of 1875 provides that no company which shall lo- 
cate its line through any such place shall prevent any other company 
from the use and occupancy of the same canon, pass, or défile for 
the purpose of its road, in common with the road first located, or the 
Crossing of other railroads at grade. This act, although the meaning 
is not very fully expressed, is evidently understood by the suprême 
court, and bears upon its face the meaning that where there is a 
canon, pass, or detile so narrow as not to admit of the passage of 
two roads conveniently, it may be used by two or more. The su- 
prême court, although they hâve not discussed the act at very great 
length, assume that the différent companies are not to encroach upoù 
each other's right of way, except there be a necessity for it. They 
say further : 

"Wliere the Grand canon Is broad enough to enable both coKipanies to pro- 
ceed without interferiug witli each other in the construction of their respect- 
ive roads, they should be allowed to do so; but, in the narrow portions of the 

1 From the Colorado Law Reporter. 
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défile, wliere this course is iinpracticable, the court, by proper orders, should 
recogni'p the prier right of the Denver & Kio Grande Company to construct 
its road. Fnrther, if in any portion of the Grand canon it is impracticableor 
impossible to lay down more than one road-bed and track, the court, while 
recognizing the prior right of the Denver company to construct and operate 
that track for its own business, should, by proper orders and upon such terms 
as may be just and équitable, establish and secure the right of the Canon City 
Company, conferred by the act of March 3, 1875, to use the same road-bed and 
track after completion in common with the Denver company." 

It is not said in the act of congress that the entire right of way 
■which may be appropriated by one company is subject to be used by 
another, but only that the first appropriator shall not prevent any 
other company from the use of the same canon, pass, or défile; and 
it must be clear from the languagfi used that it is only in cases of ne- 
eessity that one company can go upon the right of way of another 
for the purpose of building its road. 

Now, whenever a controversy arises between two companies in re- 
spect to the existence of such a necessity, the fact that the canon, 
pass, or detile is such that it is impracticahle for the second company 
to pass through it without going upon the territory of the road first 
located will enter into the controversy, and it must be settled by the 
courts. It is perfectly plain that the first company has got a right to 
object to the intrusion upon its right of way by the second company 
until that question is settled. If it were true that this act would sub- 
ject the way to the use of any other company in such a manner that 
the latter might go in against the objection of the first, it would be 
also true that the second company eould demand of the first the use 
of its track absolutely without adjudication of the facts in any court; 
but it seems to me as clear as anything can be that the first company, 
to locate its road through any such place as is described in this act 
of congress, may, in the first instance, and without showing any cause 
whatever, object to admitting any other comijany into its way until 
the facts are shown making it necessary for the second company to 
corne on the right of wayto build its road. In that view, thecircum- 
stance that this suit was brought by the Eio Grande Company against 
the Denver, South Park & Pacific Company to enjoin it from intrud- 
ing on its right of way, (the Piio Grande Company having first made 
its location and constructed its road,) is not material. 

As to the right of the défendant to go upon the way of the Rio Grande 
Company, the controversy is precisely the same as if no such suit had 
been brought, and upon objection by the Eio Grande Company the 
other had filed its bill to enforce its right of way under the act of con- 
gress; and it is not material that the bill was brought first by the Eio 
Grande Company to enjoin the other. In any question that arises re- 
specting the right of the défendant to go upon the way of the other 
company to build its road, the suit is precisely in the same attitude 
under this cross-bill as if the bill had been first filed by that company 
as an original bill to enforceand secure to itself the right in thesepasses 
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and canons to build its road on the same way with the Eio Grande 
Company. 

The questions that arise in such a bill are various. It may be a 
question whether the party seeking to enforce such right is to en- 
croaeh on the right of way of the other the distance of 10 feet or 
20 feet, or to lay its road-bed and track immediately parallel with the 
other, making it substantially a double-track road, orto use the track 
itself of the other company. It may be a question whether the second 
track is to be laid above or below the first, immediately contiguous 
to it, or some distance from it. It must very often be a question whether 
the second track is to be laid upon the same side of the gulch or dé- 
file with the first or upon the opposite side ; that is a very material 
question, for in most of thèse controversies wbere the road comes on 
the opposite side of the défile — upon the opposite wall of the canon — 
it will not aiïect the first road in any degree whatever, although it 
may be upon its right of way; it will not aiïect the opération or main- 
tenance of the other road in any way whatever ; but if the second road 
is laid above the first, in a place where the snow falls deeply, any ono 
can see that it may affect the first very materially, as in removing 
the snow from the higber track it must naturally corne down upon the 
other. And so questions that arise in a controversy of this kind, or 
that may arise, are as difficult of détermination and as substantial in 
their character as any wbich can be brought into a court of justice. I 
think they are questions which are subject to adjudication in the or- 
dinary sensé. They are questions to be settled by a final decree of 
court. The matter is to be settled upon évidence, and not in a pre- 
liminary way upon motion. 

It was suggested by counsel in argument, that it is compétent for 
the court to allow the défendant in this suit to go on constructing this 
road, subject to such disposition of the matters in issue as may seem 
to be proper, upon the final bearing and décision of the question upon 
évidence, or upon whatever may be taken for évidence, but I do not 
think so. It would be manifestly unjust to the défendant itself to 
countenance the building of the road now, when it may be that the 
court will afterwards change its mind in respect to this matter, and 
require the road to be removed and built somewhere else. What 
would be said if we should now and hère give the défendant permis- 
sion to go on and build its road as it shall choose, and in sis months 
from this time, on final hearing, déclare ail of it to be wrong — a mis- 
take from the first, — and that it would be the duty of the défendant 
to take up its track and put it somewhere else. I do not think that 
any court can go on in that way. This is a matter for final décision 
and détermination, and as such thers are questions which can only 
be considered upon final hearing. 

I do not agrée that, after issue has been made in this case, the 
parties are entitiedto the time which is prescribed byrulesfor taking 
testimony, because, I think, this case admits of only a certain kind 
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of testimony, and the court will take tlie report of commissioners, if 
we resorfc to that method of proceeding, as a substitute for testimony 
ordinarily taken in a cause. It is a method of ascertaining facls 
M'hich is regarded as more satisfactory, more intelligible, than to call 
inexperienced persons to testify to matters of wliich they hâve no 
knowledge. ïhe matter in issue between the parties is one which 
requires the judgment of scientific men; and it is a question which 
requires the investigation and considération of such men, and can 
only be determined by persons, educated as engineere, who go upon 
the ground and give the necessary attention to the subject. 

I think that is about ail that it is necessary I should say. What 
was said by counsel about the hardship that rests upon the défend- 
ant may be entirely correct, I suppose it is, but I think it is not a 
matter for which the court can give relief by preliminary order. The 
plaintiff in this action bas secured this right of way by going upon it 
and building its road under the act of congress, and I think it bas a 
right to défend that right of way against ail who may seek to couvert 
it to tbeir own use, until the condition of things mentioned in this 
act of congress is shown to exist; and no court bas the power to di- 
rect any other road to go upon such way until the facts are ascer- 
tained. They are to be ascertained according to the usual methods 
of proceeding in courts of equity. The défendant must wait until the 
issue is formed upon this cross-bill, and évidence taken. It is com- 
pétent, — it seems to me now, (I do not wish to prejudge the matter,) 
— it is compétent for the court, after issue joined, to appoint commis- 
sioners to go upon the ground and ascertain the facts, and for the 
court to act upon their report. 

If it is sought in the cross-bill to enjoin the Eio Grande Company 
from doing anything to impede the opérations of the défendant in 
building its road by changing its track, or cbanging the river, or the 
like of that, of course that stands upon entirely différent grounds. 
That is in the nature of an application to préserve things in the condi- 
tion in which they were, until the rights of the parties shall be finally 
settled; and, if there is any such application as that, after the Eio 
Grande Company bas had a short time to answer the cross-bill, we 
will bear what you bave to say upon it. I understand the amended 
cross-bill was filed only yesterday. Of course, plaintiff is entitled to 
défend asainst it in some form. 
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FoGG V. St. Louis, H. & K. R. Co. and another.* 
{Circuit Court, E. D. Missouri. September 24, 18S3.) 

1. EQUITT — TjTltlTATIONS. 

Althoiigh courts of eqnity, as a gcncral rulc, follow tho statute of limita- 
tions, tliey do iiot do so wlieu mauifest wiong and injustice would resuit. 

2. Same — Lâches — ConroKATioNs. 

Where a corporation conveyed ail itsassets, exccpt its corporate franchise, to 
another corporation, and tlie latter assumed ail the grantor's debts and took 
possession of its assets, and subsequcntly a créditer of tlie grantor, whose de- 
mand had accrued before said conveyance was executed, and was not yet barred 
by tlie statute of limitations, brought suit at law against said grantor, Vecov- 
efed judgment, and had an exécution issued, which was returncd nulla bona, 
and promptlyaf ter said return was made, but more tban lOyears after the orig- 
inal deraand accrued, instituted proceedings in equity against his judgment 
créditer and its said grantee to force the latter to pay his demand, hdd, that 
the claim was neither barred by lâches nor the statute of limitations. 

In Equity. Exceptions to so much of the answer as set up against 
plaintilî's demand a bar by force of tlie statute of limitations and of 
complainant's lâches. The défendants are the St. Louis, Hannibal 
& Keokuk Eailroad Company and the St. Louis & Keokuk Eailroad 
Company. 

George D. Reynolds and James Carr, for plaintiff. 

Smith d- Harrïson, for défendants. 

Treat, J. The only facts disclosed which are essential to the prés- 
ent inquiry are that prior to May 4, 1S70, the plaintilî's deraand 
against the second corporation named was in existence, and could hâve 
been pursued and enforced; that no suit was brought on said demand 
until September 21, 1881; that judgment was recovered in said suit 
on said demand at law on Octoher 3, 1882; that exécution thereon 
was duly issued and return of nulla hona made, March 19, 1883; that 
on March 4, 1873, the last-named corporation, to-wit, the St. Louis 
& Keokuk Eailroad Company, conveyed to the other défendant cor- 
poration ail its property and franchises, the latter assuming ail the 
debts, liabilities, and obligations theretofore made or incurred by or 
legally imposed upon the said St. Louis & Keokuk Eailroad Com- 
pany, for right of way, station grounds, ties, or bridging, and other 
good and valuable considérations in said conveyance mentioned ; that 
under said conveyance the first-named corporation entered into pos- 
session without knowledge of plaintilî's claim, which is alleged to be 
on a construction accouut. This suit was commenced May 3, 1883. 

There are many other averments and déniais looking to possible 
asj)ects of the controversy which need not be now noticed. It clearly 
appears that the last-named corporation conveyed to the former ail 
of its assets and franchises (except its franchise of corporate exist- 
ence) on March 4, 1873, on the terms stated, and that the latter took 

"Reported by Beuj. F. Rex, Esq., of the St. Louis bar. 



872 FEDEEAL EEPORTER. 

possession accordingly, and has enjoyed the same ever since. Un- 
der the admitted facts it seems that the grantee assumed ail the lia- 
bilities of the grantor; but, if that be not so, by the express terms of 
the conveyanee there was devolved on it, in eqiiity, the payment of 
plaintifî's demand, when established. When one corporation con- 
veys to another ail of its assets and franchises, and the latter be- 
comes therebj' substantially, if not forroally, the légal or équitable 
successor of the former, it must be held to take cum onere. A fuU 
considération of the questions involved in said conveyanee might 
show that it was ultra vires, (Thomas v. Railroad Co. 101 U. S. 71;) 
but if so, it has been execiited, and, so far as the parties tliereto are 
concerned, their respective obligations thereunder, as between them- 
selves, will be permitted to stand. As to third persons, creditors of 
the grantor, said conveyanee may be fraudulent and void. However 
that may be, it still remains to consider whether, under the facts 
and circumstances stated, the plaintifï has lost bis right to pursue 
the grantee, through lâches or lapse of time. 

The gênerai rule is not disputed t,hat courts of equity will follow 
statutes of limitations in other than exceptional cases, and that cred- 
itors at large must reduce their claims to judgment, and hâve exécu- 
tions issued thereon and returned nitlla bima, before they hâve any 
standing in equity. This foUows from the principle recognized by 
the statutes of the United States, that no case is cognizable in equity 
"when the plaintifï has an adéquate and complète remedy at law. 
Judgment and a fruitless exécution furnish the proper évidence that 
the plaintifï is remediless at law. True, a bill in equity may be up- 
held for a créditer at large where it shows that the plaintifs demand 
rests on a lien or trust, or that an obstruction to his remedy exists 
whicb can be removed only by a decree in equity, and that a suit at 
law would be wholly unavailing. 

The cases especially referred to and urged upon the attention of the 
court are those in 99 and 101 U. S., (Case v. Beauregard, 119 and 688.) 
Under the rulings of those cases it is contended that the plaintifï 
hère could, in Mareh, 1873, bave maintained his suit in equity 
against the first-named défendant, and hence, within the meaning of 
the statutes of limitations, his cause of action against thefirst corpo- 
ration named herein should be held to bave then accrued, and to 
hâve been barred in law and equity at the commencement of this 
suit, May 3, 1S83. On the other hand, it is urged that, inasmuch 
as the gênerai rule in equity required plaintiff's demand to be first 
reduced to judgment, whereby a judgment lien would be created and 
a return of nulla hona to follow, the plaintiff's cause of action in 
equity did not accrue before said judgment had at law, and return 
of nulla bona. 

Justice Stort, in his Equity Jurisprudence, § 2121, says that the 
gênerai rule is that the cause of action accrues when the party might 
bring suit. If such were the universal rule it would be necessary to 
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détermine wnether the plaintiff could hâve brought this suit before 
he had reduced his claim at large to judgment. Each case, how- 
ever, is presented to the chaneellor on its own facts and circumstances ; 
and often a demand is held stale where not pursued within a period 
of time short of that iixed by statuts, or held not barred, although at 
law the statute of limitations -would prevail. Although courts of 
equity, as a gênerai rule, follow the statute of limitations, they do 
not so do when manifest wrong and injustice would be wrought. 

In the case now before the court it is probable that if the plaintiff 
had entered upon the doubtful ground as to such cases in equity by 
filing his bill in 1873, being a créditer at large, and the court had 
held that it had jurisdiction, it would hâve found an issue for a jury 
to first détermine the validity of the demand, whereby like delay 
would bave ensued. Still, such a proceeding would then bave 
brought home to the défendant notice that such a claim existed. 

The ordinary and safer course bas been pursued by first reducing 
the demand to judgment and eshausting the remédies at law, and 
then filing a bill in equity promptly thereafter. In so doing no 
lâches to bar this action can be imputed to the plaintiff; nor can it 
be held that be is within the bar of the statute of limitations. Pre- 
sumably the original claim on which judgment was rendered could 
not bave existed so early as stated, otherwise the action at law would 
hâve been barred by the statute. 

There are many averments and issues as to ancillary matters 
touching this question, which, if a différent conclusion had been 
reached on the gênerai facts herein stated, might bave requ'red fuU 
considération; such as, the circumstances under which the convey- 
ance was made and its purpose with référence to creditors, the con- 
sidération therefor, the relation of the two corporations to each other 
or their practical identity, etc. It must sufSce that independent of 
such inquiries the bar set up in the answer cannot be upheld,and 
the exceptions must be sustained, 

McCrary, J., concurs. 



Hartley V. BoYNTON and others. 
(Circuit Court, iV. D. lowa, W. D. July Terra, 1S83.) 

1. Servtoe on Défendants — PrîEsusrPTioN — Entrt op Judoment or Decree. 

The enlr3' of a judgment or decree by a court, of nece^^ity présupposes the 
fatt that the court has found that duo service has been hai or an appearjnco 
ha3 been enlered. 

2. SaHE — llECITAL, IN DeCREE. 

This presumplion, liowever, doe^ not prevent a party from showing, in a 
propcr proceeding, that in fact he had uot been properly served, and thurefore 
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îs not bound by a given jiidgmont or decree ; and Ihis riglit is not barred by a 
récital in the decree that the court bas examined tho service and linds it to be 
according to law. 

3. Same — Service by Publication. 

Service of notice by publication is a purelj' statutory rigbt, and is of such a 
nature that ail of the provisions of the statute inust be strictly complied with, 
and courts will not indulge in presumptions to supply apparent defects or fail- 
ures to meet the requircmentsof the statute. 

4. Same — Iowa Code, § 2618, scbd. 6 — Affirmative SiiowiNa of Non- Rési- 

dence. 

To justif.y the publication of the notice undcr subdivision 6 of section 2618 
of the Iowa Code of 1873, it must appear that the action was of the character 
described in such suljdivision, and that the défendants vicro non-residents of 
Iowa, and an aifldavit must be tiled showing that personal service could not 
be made on défendants within the state of Iowa ; and wbere it is not shown by 
the record in a cause in the circuit court of the couuty from wliich the case lias 
been removed to the circuit court of the United States, nor by the évidence 
aliunde, nor bj' the évidence in tlie case on trial in the United States court, that 
the défendant was a.non-resident of Iowa when service was attempted to be 
made on him by publication, the decree entered in the case by the state court 
will be held void for want of jurisdiction. 

5. S.WIE — Tax Sale — Rédemption — Notice to "Unknown Owners" — Iowa 

Code, ^ 894. 

As, under the facts in évidence in this case, it does not appear that on the 
flrst of October, 1877, the lauds in controversy bad been taxed for that year, 
for the reason that the several steps necessaiy to be completed to pertect the 
taxation for that year are not shown to hâve beun completed, and the records 
of the county for the préviens year show that such lands were taxed in the 
name of complainant, lie was cutitled to be notificd, as required by section 
894 of the iowa Code, that tlie riglit of rédemption would expire and a deed be 
demanded in 90days af ter completed, service of the notice, and a notice by pub- 
lication to " the unlinown owners " of such lands was not sufflcieut, and the tax 
deeds executed by the count}- treasurer after such notice are null and void. 

6. Same — Curative Act of Marcii 18, 1874 — Iowa Code, y 3049 — Revision, § 

3275. 

The Iowa statute of Jlarch 18, 1874, was intended to legalize the levy of the 
spécial taxes therein speciflcd, the rigbt to levy whieli liad been claimed un- 
der section 3275 of the Rev.sion, and the amendment thereto: and the adop- 
tion of section 3049 of the Code of 1873 must be deenied to be an amendment 
to section 3275 of the Revision, within the meaning of the statute, and judg- 
ment taxes levied prier to the date of the curutive act are legalized thereby. 

Bill in Equity. 

The complainant, Isaac S. Hartley, is the owner of the record title 
of certain lands in O'Brien coiinty, Iowa, which were sold at tax sale 
in 1874 for certain taxes as assessed thereon in 1873. Tax deeds to 
H. Grève were executed on the third day of January, 1878, by the 
treasurer of O'Brien county. At the September term, 1879, of the 
circuit court of O'Brien county, H. Grève brought an action to quiet 
bis title, gave notice by publication, and procured a decree in his fa- 
vor against complainant herein. The bill in the présent cause is 
against H. Grève and his grantees, and is brought for the purpose of 
setting aside the decree rendered in the circuit court of O'Brien county, 
on the ground that the court had not jurisdiction o£ the cause when 
the decree was entered, and also to set aside the tax deeds, and to be 
allowed to redeem from ail taxes that are legally due upon the lands 
in question. 
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Coolbaugh é Call and C. H. Clark, for complainants. 
J. H. Swan, for défendants. 

Shiras, J. 1. The decree rendered in O'Brien circuit court is con- 
clusive upon the rights of complainant herein, provided the court had 
jurisdiction of the cause when the decree was rendered. There was 
no Personal service of the original notice in that cause, and défendant 
did not appear therein. Service was made by publication only, and 
the question is -wliether this substituted service was made as pro- 
vided by law, for, unless it was so made, the court had no jurisdiction, 
and its decree is of no force. The présent action was originally 
brought in the circuit court of O'Brien county, lowa, and one object 
of the proceeding was to hâve the question of the jurisdiction of the 
circuit court of O'Brien countj% in the cause of //. Grève v. Isaac S. 
Hartley et al., determined. The validity of that decree is therefore 
directlyattaeked,and is not brought up collaterally. The cause having 
been removed to this court under the act of congress providing for the 
removal of causes from the state to the fédéral tribunal, the ques- 
tions at issue hâve to be determined by this court. In the decree 
rendered by the circuit court of O'Brien county it is recited that, "it 
appearing to the court upon an inspection of the records that the 
original notice herein was duly served ou the above-named défend- 
ants, in time and manner provided by law," etc. 

It is claimed, on the part of défendants in the présent cause, that 
this récital shows that tlie circuit court of O'Brien county heard and 
determined the question of the proper service of the original notice in 
that cause, and that the finding as shown by this récital is conclusive 
upon this court. In ail cases before a judgment or decree is rendered, 
whether it is so recited in the record entry or not, it is presumed 
that the court, before rendering a judgment or decree, ascertains 
and détermines the fact that proper service lias been had, or that 
there is is an appearance for the party; for unless it appeared that 
the défendant was in court, no judgment or decree could be properly 
rendered. The entry of a judgment or decree bya court of necessity 
présupposes the fact that the court bas found that due service has^ 
been had, or an appearance bas been entered. This presumption, 
however, does not prevent a party from showing, in a proper pro- 
ceeding, that in fact he had not been properly served, and therefore 
is not bound by a given judgment or decree. This rigtit to question 
the jurisdiction of the court, at the time the decree or judgment 
against him was rendered, is not barred by a récital in the decree 
that the court has examined the service and finds it to be according 
to law. If the défendant was not in fact before the court by being- 
properly served, when the court makes examination in regard to the 
service, the finding of the court upon that question cannot bind the 
défendant. The question, therefore, of jurisdiction is open to inves- 
tigation, notwithstanding the récitals in the decree. 

It ifi admitted that the only service made in the case in O'Brien 
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county was by publication. Service of notice by publication, being 
a substituts for actual personal service, is a pureîy statutory right, 
and is of sueh a nature that ail the provisions of the statute must be 
strictly complied witb, and courts will not indulge in presumptions 
to supply apparent defects or failures to meet the requirements of 
the statute. The Code of lowa, § 2618, provides for this class of 
cases, and the circumstances under whicli notice to défendants may 
be given by publication. It provides that the "service may be made 
by publication wlien an affidavit is filed that personal service cannot 
be made on the défendant within this state, in either of the follow- 
ing cases : * * * (6) In actions which relate to, or the subject 
of which is, real or personal property in this state, when any de- 
fendant has or claims a lien or interest, actual or contingent, therein, 
or the relief demanded consists whoJiy or partly in excluding hini 
from any interest therein, and such défendant is a non-rtsident of 
this state, or a foreign corporation." 

The action brought by H. Grève against Isaae S. Hartley et al., 
in the circuit court of O'Erien county, comes v?ithin the provision of 
tins sixth subdivision of section 2618. To justify the publication of 
the notice, it must appear that the action was of the character de- 
scribed in this subdivision, and that the défendants were non-residents 
of lowa, and an affidavit must be filed showing that personal service 
could not be made on défendants within the state of lowa. An ex- 
amination of the records of the case in question siiows that the action 
■was of the character of those inoluded within this subdivision, and 
the record also shows that the affidavit to the effect that personnl 
service could not be made on défendants within the state was projj- 
erly filed. There is notliing shown upon the records of the case in 
O'Brien county, from which it can be inferrod that the défendants 
■were at that time non-re^idents of lowa, — that is to say, the records 
of the case fait to disclose the fact of the place of résidence of défend- 
ants, — and it is not shown that any évidence thereof was submitted 
to that court, showing that défendants were lon-residents of lowa at 
that time. Now, unless the défendants were non-residents, service 
by publication was not permissiWe under the statute in that action. 
In ihe record and évidence submitted to 'this court I am unable to 
find tiny évidence showing that in 1879 Isaac S. Hartley was a non- 
resident of lowa. 

I do not détermine nor rule upon the question whether the record in 
the original case must show that the défendants wci-e non-residents 
in order to sustain service by publication only. \Yhat I hold is that 
as it is not shown by the rtcord in that cause, nor by évidence ali- 
nnde, nor by the evideuce in this cause now on trial, thaL Isaac S. 
Hartley was a non-resident of lowa in 1870, when service wasattempted 
to be made by publication, that this court will not présume that he 
was a non-resident, and that, as it does not appear that he was a 
non-resident at that time, the service by publication cannot be upheld, 
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because the statute only permits such service in case that défendant 
was a non-resident, which fact must be made to appear in some mode 
if such service is to be sustained. I therefore, without passing upon 
the other objections urged against the sufficiency of the service in 
the case of Grève v. Ilartley et al., hold, for the reason stated, that the 
service by publication is not sufHcient to support the decree of the 
circuit court of O'Brien county, because it nowhere appears or is 
shown that Isaac S. Hartley was in 1879 a non-resident of the state 
of lowa. It not appearing, therefore, that the service of notice by 
publication was justified under the provisions of the statute, it foUows 
that no service whatever had been had upon the défendants in that 
cause, and consequently that the circuit court of O'Brien county was 
without jurisdiction of the cause when the decree by default was entered 
in that court. Lacking jurisdiction, of course the decree is not, bind- 
ing, and must be held to be null and void. 

2. The next question presented is whether the tax deeds executed 
to H. Grève, and the title derived thereunder, are valid and binding. 
It is urged, on belialf of complainant, that thèse deeds are not valid, 
for the reason, among others, that no notice to redeem was served 
upon him as required by section 894 of the Code of lowa. The only 
notice to redeem that was given, was by publishing a notice addressed 
to "unknown owners," the notice containing a large number of pièces 
of realty which it was stated were sold to H. Grève. 

The agreed statement of facts filed in this cause shows that com- 
plainant, since 1871, bas been the owner of the lands in controversy, 
unless deprived thereof by the tax deeds under considération ; that 
the lands in 1875 and 1876, and the year previous thereto, were taxed 
in complainant's name, and that in 1877 they were taxed as unknown, 
or at least that no name was carried out upon the treasurer's books 
opposite the description of the lands. The statute requires the no- 
tice to be served upon the persons in whose name the land is taxed; 
the same to be served personally if the land-owner is a résident of 
the county, and by publication if a non-resident of the county. The 
notice was published October 1, 1877, and the question for décision 
is whether the notice should hâve been addressed to Isaac S. Hartley, 
and served either in person or by publication. In other words, the 
question is whether thèse lands, on October 1, 1877, were taxed in 
the name of Hartley, or as unknown. This section 894 of the Code 
of lowa, requiring notice to redeem to be given to the owners of realty 
before applying for a tax deed, is eue that must commend itself to ail, 
and its provisions and purpose should not be naiTOwed by any line of 
construction that may tend to defeat its beneficent purpose. Parties 
holding tax certificates should be held to a full performance of ail its 
requirements before they become entitled to demand a tax deed under 
its provisions. The object of the section in requiring notice to be 
served upon the person in possession of the land, and also upon the 
person in whose name the same is taxed, clearly is to provide that 
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the owner of the land may be notified of the fact {hat a tax title is 
maturing in order that lie may hâve !)0 days in which to protect bis 
rigbts and redeem the land. It is therefore made the duty of the 
holder of a tax sale certificate to give notice to the person in posses- 
sion, and to the person in whose name the land is taxed, that the 
right of rédemption will expire, and a deed be demanded in 90 days 
after complète service of the notice. This provision of the statute 
must be observed in good faith by the holder of the tax certificate 
before he becomes entitled to demand a tax deed. 

In the case now before the court it is shown that the title of the 
lands in dispute had been in complainant's name upon the records 
of the county since 1S71; and for several years, including 1875 and 
1876, the lands were taxed in his name. Now, on the first day of 
October, 1877, was there an}' reason why the holder of the tax cer- 
tificate could not readily ascertain the name of the party to whom 
notice was to be given? He published notice under the caption of 
"Unknown Owners," and justifies so doing by claiming that the lands 
in 1877 were taxed as unknown. 

The question for décision is whether, on the first of October, 1877, 
thèse lands were taxed to any person by name. It will be remem- 
bered that the object of the statute in requiring service upon the per- 
son in whose name the land is taxed, is to provide for notice to the 
probable owner of the land. For the purpose of giving notice under 
this section of the Code a completed taxation in any one year holds 
good as a désignation of the person to whom notice is to be given 
until the lands are again taxed at a subséquent time. As I hâve al- 
ready said, thèse lands in 1876 were taxed in the name of Isaac S. 
Hartley, and thus he was designated as tbe person upon whom serv- 
ice must be made under the statute, and this désignation held good 
until by a subséquent taxation of the land some other party should 
be shown to be the person to be notified, or else by being taxed as 
unknown tbe necessity of giving notice might be wai%'ed. If on the 
first day of October, 1877, thèse lands were taxed to unknown owners, 
then notice to complainant by name would not be required. By the 
taxation of j)roperty is meant the several steps of listing the same, as- 
sessing the values, equalizing values by the proper boards of equali- 
zation, fixing the rate of levy by the board of supervisors, which is 
done in September; the comp'.etion of the tax-list by the auditor, 
under section 839; and the delivery of the completed list by the au- 
ditor to the county treasurer on or before the first day of November. 
It is not claimed or shown that thèse several proceedings had ail 
been had and completed on the first day of October, 1877, and hence 
in m}' judgment it cannot be said that on that day the lands were taxed 
to "unknown owners." The county auditor has express statutory 
authority for correcting any clérical or other error in the assessment 
ortax-book; and hence, it should bemade to appear to him that lands 
entered ou the list to unknown owners should be entered and taxed to 
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A. B., I see no reason wliy it would not be his duty to make the correc- 
tion. Hence it does not follow that because lands may be returned on 
the assessor's list under tiie head of "Unknown Owners," that when 
the completed tax-list is delivered by the auditor to the treasurer it 
•will show the lands taxed to unknown owners. That list may show 
them taxed to the real owner by his proper name. Under the facts 
in évidence in this cause it does not appear that on the first of Octo- 
ber, 1877, thèse lands had been taxed for that year, for the reason, as 
already stated, that the several steps necessary to be completed, to 
perfect the taxation for that year, are not shown to hâve been com- 
pleted. Hence, as the records of the county then stood, the lands 
were taxed in the name of Isaac S. Hartley, and the notice of the ex- 
piration of the time for rédemption should hâve been given to him, 
which it is admitted was not done. Hence it follows that the county 
treasurer had no légal right to exécute the tax deeds of the land in 
question, because the right of rédemption of the owner had not been 
terminated by the giving of the notice required by the statute. 
Thèse deeds must, therefore, be held void. 

3. It is claimed, on the part of complainant, that a part of the taxes 
levied on the lands, and for which the same were sold, are illégal, in 
that the amount of the levy is in excess of the rate which the board of 
supervisors could lawfully levy, and that complainant should not be 
required to pay the amount of thèse taxes in making rédemption 
from the tax sales. It is admitted bycounsel that thejegality of the 
taxes dépends upon the question whether the curative act passed by 
the législature under date of Mardi 18, 1874, can be held to apply 
to the Jevies in question; the point being made that the Code of 1873, 
which was in force when tlie levies were made, repealed section 3275 
of the Révision, and that the curative act of March 18, 1874, only 
applies to taxes levied under section 3275 of the Kevision and the 
araendment thereto. Curative acts of the nature of the one in ques- 
tion should be fairly construed. The true intent of this act of 1874 
is to legalize the levy of the spécial taxes therein named; that is to 
say, taxes levied to payjudgments rendered against varions counties, 
school-districts, and other municipal corporations, the right to levy 
which had been claimed under section 3275 of the Eevision, and the 
amendments thereto. 

In my judgment the adoption of section 3049 of the Code of 1873 
must be deemed to be an ameudment to section 3275 of the Eevision, 
within the meaning of the act of March 18, 1S74, and the judgment 
taxes levied in O'Brien county prior to the date of the curative act are 
legalized by that act. 

There will be, therefore, a decree in this cause in favor of com- 
plainant, holding the decree in the circuit court of O'Brien county, in 
the cause of H. Grevé v. Isaac S. Hartley et al., null and void; also 
setting aside and annuUing the tax deeds issued by the treasurer of 
O'Brien county under date of January 3, 1878, and declaring that 
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complainant îs entitled to redeem the lands from the tax sales made 
thereof, — said rédemption to be made witliin 90 days from this date ; 
and that if rédemption be not made, that tlie holder or holders of the 
tax eertificates be entitled to demand and receive tax deeds for said 
lands from the treasurer of O'Brien county, as provided by law; com- 
plainant being aiso entitled to a decree for costs. 



MosHER V. St. Louis, I. M. & S. Ey. Co.'' 

(Circuit Court, E. D. Missouri. September 22, 1883.) 

COMMON CAKKIBR — PUECHASER OF KaILIÎOAD TiCKET BOUND TO CoMPLY WITH 

iTs Conditions — AuTiioniTT of Conductor. 

Where A., a raihvay companj', solJ a ticket to B., good for a trip from C. to 
D. over A. 's road and E.'s road, with whicli A. 's oonnected, and also goud for 
a return Irip on condition tliat B. sliould, witliin a speciiied tim«, idenHfy him- 
self to E.'s autliorizcd agent at D., and hâve his ticket daled and signed in 
inls and stamped by such agent, and B., in a suit againfst A. for damages, set 
forlh said facts in his pétition, and allcged that within tb» speciiied lime he pre- 
sented himself and said ticket "at the business oftice and dépôt " of E. at D., 
before the time of departure of E.'s train for C. which he desircd to talce, and 
olïered to identify himself and liave said t clict stamped, etc., "and in ail man- 
ner fully complied with the terins of said contract on his part," but that the 
défendant and E. failed to Imve an agent présent then and tliere at said office 
for that purpose at any time between the time ihe plaintif! so pre.scnted him- 
self and his ticket and the arrivai of the train for (J. ; that B. proceeded on 
said train, however, and explained the said cireumstances to the çonductor, 
who agrced to permit him to ride as far as X., an intermediate point, but sub- 
sequently, instead of ao doing, ejecied him from the train, — held, on demurrer, 
that no sufficient excuse for B.'s non-compliance with the conditions of liis 
ticket was given ; that said eonductor had no power to pass npon B.'s excuses; 
and that, therefore, the pétition did not state a cause of action. 

At Law. 

E. P. Johnson and Wm,, M. Eccles, for plaintiff. 

Bennctt Pike, for défendant. 

Treat, J. ïhe pétition avers that plaintiff had a railroad tictet 
issued by défendant, with proper coupons, for his transportation from 
St. Louis to Hot Springs within five days, and return at any time 
within 85 days from date of the ticket, "by identifying himself as the 
original party to said contract, and purcbaser of the ticket contain- 
ing it, to the satisfaction of, and to the authorized agent of, the Hofc 
Springs Eailroad at Hot Springs, Arkansas, within eighty-five days 
from said date of entering into said contract, and after said contract 
or ticket had been officially signed and dated in ink, and duly stamped 
by said agent at Hot Springs, Arkansas, and to be good five days 
from the latter date to return to said city of St. Louis." 

In accordance with the terms of said contract, plaintiff was trans- 
ported as a passenger from St. Louis to Hot Springs, and within the 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 



MOSHEB V, BT. LOUIS, I, M. & S. KY. CO. 881 

specified 85 days, desiring to return to St. Louis, "presented himself 
and said contract or ticket at the business office and dépôt of said 
Hot Springs Eailroad at said Hot Springs, before the time of depart- 
ure of its train for St. Louis, and ofifered to identify himself as the 
original party to said contract and purchaser of said ticket, to the 
satisfaction of, and to the authorized agent of, said Hot Springs Eail- 
road at said Hot Springs, Arkansas, for the purpose of having the 
same officially signed and dated in ink, and duly stamped by said 
agent, and in ail manner fully complied with the terms of said con- 
tract on his part; but the défendant and said Hot Springs Eailroad 
failed to hâve an agent présent then and there at said business office 
and dépôt of said Hot Springs Eailroad, for that purpose, at any 
time between the time the plaintiff so presented himself and said 
contract and ticket at said business office and dépôt at Hot Springs, 
and the arrivai of the train that plaintiff desired to tako going to 
St. Louis," etc. 

Plaintiff proceeded on the train, however, and on representing to a 
conductor the foregoing facts and showing his ticket, the latter agreed 
to take him on the train to Little Eock, and bave said ticket there 
signed, dated, and stamped by the agent of the défendant, and then 
transport the plaintiff to St. Louis, but instead of so dcing, expelled 
the plaintiff from the train, refusing to transport him to Little Eock 
under said contract, by reason of which -wrongful acts plaintiff has 
been damaged to the extent of $10,000. 

Such -were the important averments of the pétition, and they show 
that the plaintiff was expelled from the car for failure to présent the 
needed ticket. It is évident that he knew the ticket was irregular, 
and on its face showed his non-compliance with the terms of the con- 
tract. The conductor could not substitute himself for the agent named 
by whom the identity was to be ascertained, etc., nor was it for him 
to pass upon the sufEciency of the excuse offered. Indeed, the péti- 
tion itself does not disclose at what time he presented himself with 
his ticket at the business office and dépôt of the Hot Springs Eailroad 
for the purpose stated; nor that the time and place were proper and 
reasonable. It seems that he had not the required ticket, nor did 
he offer to pay the fare due. There is nothing in the pétition to show 
that he had complied with his express contract, or attempted to do so 
in a fair and reasonable manner, even if a proper effort on his part 
would avail. It is évident that he cannot recover on the contract, be- 
cause he had failed to comply with its terms; and he cannot recover 
for the alleged trespass, because the conductor rightfully expelled him 
from the cars for failure to présent a proper ticket. 

The principles on which this ruling on the demurrer to the pétition 
are based, will be found fully stated and discussed in 6 Amer. & Eiig. 
Ry. Cas. 322 et seq. and notes. 

Demurrer sustained. 
v.l7,no.l3 — 56 
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CuNNiNGiiAii V. Chicago, M. & St. P. R. Co. 

(Circuit Court, D. Minnesota. July 16, 1SS3.) 

1. Fetîsonat, In.iukt — Co^'TRiBUTonT Négligence. 

A., in tlij employ of a lailroad company us yardmnn, ■U'iiile engfiojcfl in hi; 
occupation as sucli, attempted to boarct ihe swiicli-engine, witli which lie was 
■n'orlvinc;, liy standing in tlie middle of lue traolv and stepping on the rear foot- 
boavd uf said enginu, which was approacliing liira, tender lirst, at a rate of 
frora one to tlirec miles an liour, but, in the attempt, fell, was run over by thc 
engine, and died from the efiect of his injuries. Tlie hand-rail on tlie rear end 
of the engine, wdiieli was approacbing the deceased, had becn lorn olf the pre- 
vious nigiit, and had net been replai ed, and the rear foot-board of tlie en- 
glue in question was partly broken at one end. Suit was brought by tlie ad- 
ministralrix, tho mother of the deceased, to recover the sum of $,5,0U0. The 
jury returncd a verdict for $l,bOO in favnr of the plaintilî. iieforo Ihe jury 
left the jury-box a motion was made by the défendant to set aside tUe verdict. 
lleld, that the act of so attempting to board tUc engino was clearly a case of 
gro-s contriliutory négligence on the part of the deceased, and tîic verdict 
should be set aside. 

2. S-\ME — VoUJNTAr.ILT ASSU5IINQ A POSITION OF DANGER. 

If a man voluntarily and unneccssarily puts himself into a dangerous po- 
sition, where there are other positions that lie may take, in connection with 
the discharge of his duty, ihat are safe, he cannot recover damiiges for that in- 
jury to which he has contributed by his owii négligence. 

At Law. 

Tliis is an action brouglit by Mrs. Mary Cunningbam to recover 
the sum of §.5,000 damages for the deatli of Thomas McCarthy, the 
son of this plaintifï, ■which was cansed by his being run over by a 
switch-engine, while he was in the employ of this défendant as such 
yardman. Défendant sets up contributory négligence as a défense. 

The complaint allèges that the deceased was engaged in the em- 
ploy of the défendant as yardman, in the city of St. Paul, and that 
it was necessary for him as such yardman to get on and ofE cars 
and engines while the same were in motion; that the engines in use 
for such yard business are what are called switch-engines, and are 
usually provided with foot-boards and hand-railings for the use 
and safety of the employés working around them; that on the first 
day of December, 1880, while the deceased was so employed, the said 
engine was so unskillfully, negligeutly, and improperly constructed 
and operated by défendant that the said John McCarthy was thrown 
from and rua over by said engine, and reeeived such injuries as re- 
sulted in his death on the tenth of December, ISSO ; that at the time 
of the accident the rear hand-railing on said engine was whoUy 
broken oif, and the rear foot-board on said engine wras partly broken; 
of which défendant had due notice and which was unknown to this 
deceased. Answering this, the défendant admits the employment of 
the deceased, and that it was necessary for him as such yardman 
to ride upon said engine and cars; but dénies that it was necessary 
for him, in the usual course of his employment, to get on or ofï said 
cars and engine while the same were in motion, and dénies that said 
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engines are usually provided with hand-railings or foot-boards to en- 
able the yardmen or brakemen to get on and ofï the said engine 
while in motion. Défendant admits that deceased, on or about De- 
cember 1, 1880, while engaged as yardman, attempted to board 
said switcli-engine, and in doing so slipped and fell, and received in- 
juries from which lie died on or about the tentli of December, 1880, 
but dénies that deceased was in the proper performance of his duties, 
or that the engine was improperly or unskillfully construeted or 
handled. Défendant admits that at the tiine of the accident the rear 
hand-rail of said engine was wholly broken ofï and was absent; also 
that a small pièce of the rear foot-board was and had been broken 
off for a long time prior to said accident; but allèges that the same 
w"as known to deceased, and that in ail other respects said engine 
was in a good, safe, and proper condition. Défendant dénies that 
said accident was owing to any carelessness, omission, négligence, or 
want of skill en the part of the défendant, and allèges that said acci- 
dent occurred solely and entirely from the négligence and careless- 
ness of the deceased. 

Upon the trial of the case the following facts were uncontroverted : 
That on the first of December, 1880, the deceased was in the employ 
of the défendant in its switching yard in St. Paul, as yardman, where 
his duties were to couple and uncouple and switch cars, and ride to 
and fro upon the cars and engines as the nécessité of the case de- 
manded, being one of a erew of three who worked in the yard with 
one of the switch-engines of said défendant company; that he came 
down about 7 o'clock in the morning from the upper to the lower yard 
in the cab of the engine in question on the main fine ; that hethen coup- 
led the engine to a car on a side track, and on that car being switched 
onto another side track, rode down on said car, set the brakes on it, and 
then came onto the track on which the engine was backing towards 
him, stood in the middle of the track and attempted to board the en- 
gine, and in so doing fell between the rails, was run over by the en- 
gine, and received injuries of which he died. As to the manner in 
which he fell there is a dispute in the évidence to which we will refer 
hereafter. The évidence is that the engine was proceeding at a rate 
of from one to three miles an hour, but there is no proof that it was 
carelessly or unskillfullj' handled by those in charge of it. It is in 
proof that the switch-engines in use in this yard are fitted with foot- 
boards at each end, (there being no pilot) about 6 feet long, extend- 
ing 6 or 8 inches bej'ond the wheels of the engine, and 8 or 10 inches 
wide, and reaching about 10 inches from the level of the ground ; and 
said engines are also provided with a hand-rail in front and rear, 
running the width of the engine or tank, — the hand-rail on the rear 
part of the engine being, when in position, about 6 inches above the 
bed of the tank; and that there is the usual iron step and vertical 
hand-railing on each side of the engine, leading to the cab. 

It is conceded that there was no hand-rail on the rear end of the 
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engine in question, it having been pulled off tbe niglit before by tbe 
night crew that worked on said engine. It is also conceded that 
there was a pièce broken from one end of tbe foot-board about 2 
incbes -wide and 18 inches long, running eut to a point; but it is 
in proof that this defect in tbe foot-board bad nothing whatever to 
do with, and in no way contributed to, tbe accident to tbe deceased, 
for the reason tbat wbere be stepped, or attempted to step, tbe foot- 
board was unbroken. The engineer of tbe engine in question stated 
tbat be bad notified the master mecbanic tbat the rear hand-railing 
was broken ofï some four or five days previous to the accident, and 
also tbat tbe foot-board was broken, by message and by letter to that 
effect. He also stated that the deceased was a skillful and experi- 
enced railroad man, and bad been three or four montbs in the yard; 
tbat he bad not ridden on this particular engine before, but bad 
worked with another enghie of tbe same kind, that was iitted witb 
band-rails and foot-boards of a like description, in tbe same yard; 
and tbat witness did not notify tbe deceased tbat the rail was broken 
off or tbe foot-board defective. 

Tbe main dispute as to the facts in tbe case arises between the 
testimony of the only two men wbo saw the accident, with regard to 
bow the same bappeued. Both were on the foot-board, one at eacb 
end, when tbe deceased attempted to got on at tbe middle. The 
witness for the plaintiff states that be saw the deceased get on tbe 
foot-board with both feet and then reach up to catch bold of tbe rail- 
ing, and iinding it gone, lost bis balance and fell off, and was run 
over by tbe rear trucks of tbe tank. He says : 

"We marte a switch and threw a car on the sida track, and lie rode the car 
in. The engine backed up, and I got on the hind end, and he walked across 
the track and stood in the center, and when the engine caine up lie got on to 
ride, and with both feet, and after he got on he reached to the top oi the tank 
to catch hand-hold, and missed it and tell back. I think the engine was going 
about a mile and a half or two miles an lionr." 

On tbe otber hand, the witness for tbe défendant, wbo was on the 
otber side of the foot-board, says: "The first thing I noticed bim he 
was going under tbe foot-board. -I noticed be was standing on the 
track until we got right close to bim. I wasn't exactly looking at 
bim, but I noticed bim going under. * * * jt geems to me be 
didn't get up onto the foot-board square at ail. I don't think be 
reached bis hand up to get bold of anj' part of tbe tank. I know if 
he bad got over the foot-board be must hâve struck the tank in some 
place; the motion of the engine would bave brougbt bim up against 
the tank. There was no difficulty in seeing there was no band-rail; 
any one that looked at tbe engine at ail could see there was no band- 
rail." On cross-examinatiou this witness said: "I wasn't exactly 
looking at bim. I can't tell exactly what he did do. I Iniow he 
didn't corne against the tank, because I was right up near the tank; 
ana I know he didn't corne that far, because if be came up against 
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the tank, — I "wasn't standinc; more than a foot and a half or two teei 
from him, — and I surely should hâve heard the noise on tlie tank, or 
something. I didn't see him slip. About the time I saw him he was 
going under. I should judge the engine was going about as fast as 
a person would walk, — about three miles an hour." Both thèse wit- 
nesses state that it was customary to get on engines approaching 
them in that manner, and that tbey frequently did so themselves. 
Two division superintendents were called, who had been engaged in 
railroading 26 or 27 years, respectively, and they both testitied that 
the practice of boarding an approaching engine in the manner de- 
scribedwas extremely dangerous and hazardous, and should never be 
attempted; while one who was the superintendent of the division of the 
defendant's road in St. Paul, and had charge of the yards in question, 
testified that he had always warned the yard-master hère to forbid 
the men boarding an engine in front, coming towards them, and that 
if he saw any more of it he would dismiss the offenders; but they eon- 
tinued to do it. He further stated there was no gênerai régulation to 
that effect. 

Plaintiff's witnesses, in rebuttal, testified that they had never heard 
of any such oi'der with regard to boarding an engine from the front, 
and had never received any such orders or warnings. 
W. W. Erivin, for plaintiff. 
Bigelow, Fbnidrau <f Squires, for défendant. 

MiLLEK, Justice, (charging jury.) The case before you présents 
two questions of fact to consider. The fîrst is, whether the railroad 
Company exercised due care and diligence in regard to the character 
of this engine on which the accident occurred. The main question 
in that respect, I think, turns upon whether there was négligence — 
carelessness — in starting that engine ont, (it having been ori;;inally 
not a very good one,) with the want of this rail that was torn off the 
night before. It is the dutj' of thèse railroad companies, both with re- 
gard to passengers and to their own employés, to take due care, to exer- 
cise due diligence, to prevent injuries, and injuries of this character; 
and it is their business to see to it that the usual applianees for safety 
and security of life shall be furnished in the places and at the times 
that thèse persons, whether passengers or servants, bave to be em- 
ployed in their service. I don't know that you will find much diffi- 
culty on that braneh of the subject. The other branch of the subject 
is that if you flnd that the company was négligent in regard to the 
character of this engine, — that it might hâve exercised and ought to 
bave exercised more care in the kind of engine that was used, — then 
you will corne to the question, did the plaintiff exercise proper care 
and diligence? For, although the négligence of the railroad com- 
pany mny be a cause, and probabl3' a principal cause, of this man's 
loss of life, yet if he was careless himself, if his want of attention to his 
own safety contributed in any sensible degree to his death, the rail- 
road company is not responsible. And that, as you will see at once, 
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arises from a piiilosophicalesarainationof the necessities of the case, 
ïhese railroad companies furnish a great amount of operative force, ail 
of which is more or less dangerous, and most of which can be sub- 
jected and used in a manner which is dangerous to the personal safety 
and life of the individual, and their opérations require that they shall 
use powerf ul instrumentalities. You cannot move thèse cai*, you can- 
not move this immense machinery; you cannot use steam any more 
than you oan use powder, without there being éléments of danger in 
it; yoa cannot carry thèse great loads of freight, or transport the 
produce of Minnesota to the Atlantic océan, and on its way te 
Europe, without the use and exercise of a power which, in itself, is 
naturally dangerous. Thèse railroads do a great deal of good. The 
good that they do is largely in excess of the ill they bring. They 
hâve become a necessity of human life, and modem commerce, and 
business, and they must employ thèse dangerous and powerful agen- 
cies. The law requires of them to be very careful how they employ 
thèse dangerous agencies; it requires them to exercise constant vig- 
ilance and care that ail their instrumentalities shall be of the proper 
and best quality ; that in the use of them guards shall be taken for 
the security of limb and person by those who are engaged, who are 
transported, by them, whether as passengers or employés. 

Now, that is the power employed by the railroad, and that is the 
duty of the railroad; but, for the very reason that the instrumental- 
ities employed by thèse railroads must be powerful, must exercise 
very great force, must bring into play numerous éléments that are 
dangerous to human life, it is necessary that those who deal with 
them should themselves exercise proper caution. A man has no 
right, because a tire is built in bis neighborhood, to put his fmger or 
bis clothes into it and burn them, and then say, "I may sue and re- 
cover damages." A man has no right to thrust himself forward into 
a dangerous position and say, "If I am killed somebody will get 
damages for it;" or, "If I am hurt, I shall go to the hospital and 
be taken care of and recover damages." He has got to take care of 
himself, as weU as the railroad has to take care of their duties and 
their employés. Thèse obligations are mutual, and it is the law, and 
it is your duty to require it, as the law, that if a man voluntarily 
puts himself into a dangerous position, — does so unnecessarily, when 
there are other positions in connection with the discharge of his duty 
which are safe, which he can be placed in, — he cannot recover of the 
railroad company for damages for that injury to which he has cou- 
tributed by his own négligence. That is the law. It is your duty to 
regard it, and you bave no right to say that because this railroad 
company is a great and powerful instrumentalitj' it must pay for 
this man 's life, whether he was négligent or careless, or not. 

îsow, whether he was négligent or careless is for you to say. And it 
does not dépend upon the opinion of any of thèse witnesses altogether. 
Inasmuch as some of them hâve had large expérience and bave been 
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much used to thèse tbings, and can see wliat perhaps you cannot sce, 
their opinion is worth something, but is not necessarily to control 
you. You are to use tbe common sensé for which you were snm- 
moned bere as jurors, for yourselves, and say if tbis man, getting 
rigbt in front of that macbine, which was progressing towards bim, — 
witb a capacity to ruin bim, to destroy bim, to run over bim, to 
kill bim, — wbetber be acted carefully in stepping up upon tbat eigbt- 
inch or a foot-wide board, -wben, if lie fell or slipped or lost bis grip, 
or if tbere was no grip to take, he went under and was killed, inevi- 
tably, wbetber be exercised prudence wben he could bave acomphsbed 
tbe same end by getting on at tbe side, or, in tbe slow progress tbe 
engine was making, by getting on in tbe rear witb perfect safety and 
perfect immunity, from endangoring bis life, at ail events, whatever 
else might bave bappened to bim; and if you believe tbat be did, 
earelessly and without due regard for bis own safety, get upon tbis en- 
gine in a dangerous position, wbere it was much more probable tbat 
he would bave been injured than by taking a safer course, — if be did 
tbis of bis own promptings, and not hecause anybody told bim to do 
it, tben he is not entitled to recover any verdict at your bands. 
That is' tbe law of tbis case, gentlemen. You may take it. 



Tbe jury brougbt in a verdict for tbe plaintiiï for §1,000. 

Before tbe jury were discbarged defendaut's counsel moved for a 
new trial on the ground tbat tbe verdict was contrary to tbe law and 
tbe évidence, and asked that tbe motion be then heard. 

2Vie Court. I will bear tbe otber side. 

Mr. Erwin. I would like to refer your bonor to some authorities 
on tbe subject of contributory négligence. 

The Ccurt. You may read tbem to the next judge who tries tbe 
case. I set tbis verdict aside. It was as clear a case of contribu- 
tory négligence as bas ever corne under my observation, and it is 
witb great reluctance that I refused to instruct the jury to find for 
the défendant. It is not only a case of clear négligence on tbe part 
of tbe de^eased, but a case of stupid négligence on bis part. 



Nevada Bank of San Feancisco v. Teeadwat and Wife.* 
{Circuit Court, D. Nevada. January 23, 1SS3.) 

1. IIOMESTEAD ACT OF NeVADA CoXSTr.UED. 

A party claiming the bencfit of the homesteiid act rnust record his wrltten 
claim or "déclaration of homestead in the manuer in the act pre^cribed. 

' From 8th Sawyer. 
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2. WiiEN Dbclatîatioîi Iakes Efpect. 

When such déclaration ia daly made and recorded, tlie propcrty, frora that 
InsWnt, becomes esempt from forced sale, excopt for the debls and liabilities 
mentioned in (he constitution and statute of tlie slate. 

3. Same— Sale Void. 

Wlierc déclaration of homestead was duly made and recorded five days prior 
to advertised sale of promises, held, that such déclaration was made and re- 
corded within time ; that the promises could not be legajly sold ; and Ihat a forced 
sale tliereot was void, the debt upon which the homestead was sold not being 
one of the class of debts enumerated and excepted in the constitution of the 
State. 
i. DeMCATION — WlIEN RiOHTS Attacit. 

Homestead rights attach whenever the property is dedicated to such use in 
the manner by law providcd ; and if such dedicatlon is made at any time before 
forced sale, the property becomes exempt and cannot be legally sold. 

Action of Ejectment. The facts appear in the opinion. 

B. C. Whitman, for plaintitf. 

EUis é Judge and William Woodhurn, for défendants. 

Sabin, J. ïhis is an action of ejectment, brought by the plaintiff, 
a corporation organized in the state of Caiifornia, against the défend- 
ants, résidents of Ormsby county, Nevada, to recover possession of 
certain lands situated in said Ormsby county, and described in the 
complaint filed herein. 

ïhe action was tried before the court, a jury having been waived. 
The complaint allèges that on the twenty-eighth day of July, A. D. 
1880, plaintiffcommenced an action in the district court of the second 
judicial district of the state of Nevada, in and for said Ormsby comity, 
against the défendant Aaron D. Treadway, to recover the sum of 
§9,8iti.50, with intérêt thereon at the rate of Ij per cent, until paid ; 
that a writ of attachment was duly issued out of said court in said 
action at the commencement thereof, which was duly levied upon cer- 
tain real estate of said défendant A. D. Treadwaj', and being the 
property in controversy in this action ; that thereafter, on the thir- 
teenth of June, 1881, plaintiff duly recovered judgment in said action 
against said défendant A. D. Treadway for the sum of §10,184.00 
damages, and §108.35 costs; that on the ninth of July, 1881, exé- 
cution was duly issued out of said court upon said judgment, which 
was duly levied upon the lands and premises attached, and now the 
subject of this action; that on the fifth day of August, A. D. 1881, 
after due and légal notice of tbe sale thereof, said lands and prem- 
ises were struck off and sold to plaintiff by the sheriff of said county 
for the sum of §4,500, and certificate of sale thereof duly issued 
to pLaintiff; that thereafter, on the eleventh day of February, 1882^ 
more than six months from tbe date of sale (six months being the 
time allowed by Nevada statiite from date of sale for rédemption) 
having elapsed, plaintiff received a sheriff's deed of said lands and 
premises, which was duly recorded in said county. 

Plaintiff allèges ownership and right of possession tinder said deed. 
Plaintiff further allèges that, at the date of the levy of the writ of 
attachment, and at the date of the levy of the exécution upon said 
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lands, the défendant A. D. Treadway was an unmarried man, "not 
having the care and maintenance of minor brothers or sisters, or 
either, nor of a brother's or sister's minor children, or any such, nor 
of a father or mother, or either, nor of grandparent or parents, nor 
■unmarried sister or sisters living in tlie house witli him." Plaintifï 
further allèges that, on the first day of August, 1881, the défendants 
intermarried ; that on the fifth (first?) day of August, 1881, they 
iiled a déclaration of homestead on the premises, and that since that 
date they hâve and now claim said premises as a homestead, and 
■withhold the same from plaintifï. Plaintifï demands restitution of 
the premises, and $500 damages and costs of suit. 

Défendants plead a technical déniai of the levy of the writ of at- 
tachment, before mentioned; the recovery of judgment, levy of exé- 
cution, and sale thereunder. They deny the ownership by plaintiff 
of said premises. They plead, affirmatively, that since and includ- 
ing the first day of August, A. D. ISisl, they hâve been, and now are, 
husband and wife; that since said date they hâve actually and con- 
iinuously resided upon said premises as a homestead, and hâve used 
and claimed the same as such; that they, or either of them, hâve 
not, for more than 20 years last past, had or claimed any otlier 
homestead; that the défendant A. D. Treadway has resided upon said 
premises continuously since the year A. D. 1860, and that he has 
had residing with him thereon the minor children and grandchildren 
of his brother; that on the first day of August, 1881, they duly exe- 
cuted and caused to be recorded, on that day, in the proper office of 
said county, their déclaration claiming said premises as a homestead; 
that they now claim said premises as a homestead; and that the al- 
leged sale thereof by the sheriff of Ormsby county, on the fifth day 
of August, 1881, was and is void, 

The plaintiff offered and read in évidence the judgment roll and 
record, — in the suit of plaintiff against the défendant A. D. Tread- 
way, commenced Jily 28, 1880, — the writ of attachment issued 
therein, and the sheriff's retiirn thereon, showing levy of the same 
upon the premises in question; the judgment, exécution, and return 
thereon showing the sale of the premises, August 5, 1881, by the sher- 
ifï to plaintifï, and the sheriff's deed therefor, dated February 11, A. 
D. 1882, duly recorded. Also the record évidence of the lawful mar- 
riage of défendants at said Ormsby county, on the first day of Au- 
gust, A. D. 1881. 

Défendants offered in évidence a déclaration of their claim of 
homestead of said premises, dated and duly executed August 1, 1881, 
and duly recorded in the proper office in said county on that day. 
Défendant A. D. Treadway testified that défendants were lawfully 
married on the first day of August, 1881, and are now husband and 
wife; that since said date they hâve actually and continuously re- 
sided upon said premises as a homestead; that they had and claimed 
Jio other homestead; that he had resided on said premises for the 
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past 20 years or more; that untilAugust 1, 1881, he was an un- 
married man; that for a portion of the time daring whicli he had 
resided on said premises he had residing with him minor children 
and grandchildren of a brother, whom he supported and maintained. 
The above is the substance of the évidence offered by both parties. 

The déclaration of homestead, ofïered and read in évidence by de- 
fendants, was, in form and substance, a full compliance with the stat- 
ute of the state relative thereto. Under the facts established by the 
pleadings and évidence the question décisive of this case is Ihis : 
Were the premises in controversy subject to forced sale on the fifth 
day of August, 1881, upon the judgment of plaintifï, recovered June 
13, 1881, against the défendant A. D. Treadway? 

Section 14, art. 1, of the constitution of the state of Nevada, dé- 
clares : 

"The privilège of the debtor to enjoy the necessary comforts of life shall be 
recognized by wholesome laws, exemptiiig a reasonable amount of property 
from sei/.ure or sale for payment of any debts or liabilities hereatter con- 
tracted." 

Section 30, art. 4, of the same constitution, further provides: 

"A homestead, as provided by law, shall be exempt from forced sale under 
any process of law, and shall not be alienated wilhout the joint consent of 
husband and wife when that relation exists; bat no property sliall be exempt 
from sale for taxes, or for the payment of obligations contracted for tlie pur- 
cliase of said premises, or for the érection of improvements thereon : provided, 
the provisions of this section shall not apply to any process of law obtained 
by virtue of a lien given by the consent of both husband and wife; and laws 
shail be enacted providing for the recording of such homestead within the 
county in which the same shall be situated." 

This constitution was adopted in 1864, and bas not been amended 
in thèse particulars. 

We need not discuss the justice or expediency of exemption laws, 
since it is purely a matter of domestic policy of each state, both as 
to whether tliere shall be any exemption of real or personal property, 
or both, from forced sale, and the extent of such exemption. In 
nearly if not quite ail of the states and territories laws of this char- 
acter prevail, but differing widely as to the extent of the exemption 
and the manner of the debtor's availing himself thereof . Enacted in 
the spirit of humanity and beneficence, they bave received almost 
universal approval, and are to be fairlj' and liberally interpreted to 
secure the objeot souglit. 

The first législature of the state, which convened after the adoption 
of the constitution, passed an act, approved March 6, 186.5, giving 
effect to tbeseprovisions of the constitution. Comp. Laws Xev. 60. 
This act provided for the sélection and exemption of a homestead, 
not exceeding in value $5,000. 

In 1879 the législature amended this act anct provided as foUows : 

"The homestead, consisting of a quantity of land, together with the dwell- 
ing-house thereon and its appartenances, not exceeding in value five thousand 
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flollars, to be selocted by tho husband and wife, or eitlier of them, ov otlier 
liead of a farnily, shall not be subject to forced sale on exécution, or any final 
process froin any couit, for any debt or liability contracted or incurred after 
Xovember 13tb, in tbe year of onr Lord 1861,'except process to enforce the 
paymont of purcbase money for suob premises, or for iniprovements tliereon, 
or for légal taxes imposed thereon, or for the payrnent of auy mortgage thereon 
executed and given by both luisband and wife when that relation exists. 

"Said sélection sh:di be made by either the hnsband or wife, or both of thein, 
or other head of a fauiily, deolaring their intention in writing to claim the saine 
as a homeste::d. Said déclaration shall state, wlien made by a raarried per- 
3on or persons, that they, or either of them, are married, or, if not married, 
that he or she is the head of a family, and they, or either of them, as the case 
may bo, tire, at the time of making such déclaration, residing with their fam- 
ily, or \»ith the ) erson or persons under their care and maintenance, on the 
premises, particularly describing said premises, and that it is their intention 
to use and claim the same as a homestead, which déclaration shall be siprnod 
by the party or parties making the same, and acknowledged and reeorded as 
conveyances affecting real estate ara required to be acknowledged and re- 
eorded; and from and after the filing for record of said déclaration the hus- 
band and wife shall be deemed to hold said homestead as joint tenants." 

There are several other provisions in the act, which need not 
given hère, as they do not afifect the case at bar. The portion of tht 
act as above quoted is the law now in force in this state so far as is 
pertinent to this case. It will be observed that the statute is gilent 
as to the time when a déclaration of homestead must be executed 
and reeorded, in the proper county, to bring the homestead within 
the protection of the statute. It is a familiar principle governing 
the fédéral courts that in giving effect to or in constrning the consti- 
tution or laws of a state, involving only a question of the domestic 
policy of that state, they will look to the décisions of the court of last 
resort of such state for a correct interprétation thereof, and will be 
guided and controlled thereby. Were we, then, in doubt, under sec- 
tion 30, art. 4, of the constitution of Nevada, and under the statute, 
as above quoted, as to the time when the déclaration of homestead 
must be executed and reeorded to protect the homestead from forced 
sale, we should look for the rule relative thereto in the décisions of 
the suprême court of this state, and if such rule bas been established 
by that court, this court would be controlled thereby in giving effect 
to the homestead law. It is believed that this rule bas been estab- 
lished by that court clearly and fullj'. It should be remembered that 
tlie homestead act of 1S65 was silent as to the time when déclaration 
of homestead should be tiled and reeorded. In this respect the act 
of 1865 and that of 1S79 are similar, and they are also similar as to 
the mode of selecting and recording a homestead claim. In Hau^ 
thorne v. Smith, 3 Nev. 182, the court had occasion to discuss this 
question of liens upon homesteads, under the act of 1865, which act, 
in this respect, difïers in nowise from the act of 1879. 
The facts of the case, as stated by the court, were : 

"In the month of March, 1860, appellants (Hawthorne and wife) moved into 
a house which, with the land attached thereto, ia.now the subject of litiga- 
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tion. In September of tlie same year one Kobert Woodburn brought suit 
against W. A. Hawthorne, (one of the appellants,) and, at the time of bring- 
ing suit, sued eut a wiit of attacliinent and had it levied on this bouse and 
grounds. In December of the same year judgment was rendered in favor of 
plaintifC, and in the early part of the year 1867 exécution was issued, and the 
property previously levied on under the attachment was advertised for sale. 
In October, 1866, (after the attachment levied, but before judgment,) the ap- 
pellants filed a déclaration of homestead on the property now in dispute. 
When the sherifC advertised the property for sale the appellants filed their 
bill, praying an injunction to restrain the sale, and claiming that the propetty 
was exempt under the constitution and homestead act. The district judge 
issueti a temporary restraiuing order, and required the défendant, Smith, who- 
is sheriff of Onnsby county, to show cause at a certain day wliy a perpétuai 
Injunction should not be granted. At the hearing of this rule the judge re- 
fused to grant an injunction, and discliarged the restraining order. Trom this 
ruling in regard to au injunction the plaintilîs appeal." 

The suprême court reversed this ruling of the district judge, and 
directed the lower court to issue an injunction pending the action, 
and to "take such further steps as the equity of the case may re- 
quire." 

The court says : 

"It is évident the constitution intended that, at ail times, the homestead of 
a family should be exempt from forced sale, except in a few enumerated cases. 
It is equally évident the législature intended to carry out this policy of ex- 
empting the homestead. If, then, it is the policy of the law to exempt the 
homestead of insolvent debtors from forced sale,certainly we should not hold 
that a créditer can defeat that policy by any act of his, unless the statute 
clearly gives that rigbt, or clearly points out the contingency upon the hap- 
pening of which the debtor should lose the benefit of the exemption. Hère 
the propei'ty was clearly a homestead in fact. If it lacked anything of being 
such a homestead as the law exempts, it was only the exécution and filing for 
record of a déclaration by the liusband and wife, or either of tliera, that they 
had splected it as such. Upon the filing of such déclaration the statute says 
it shall be exempt! It is bardly claimed by respondent that the existence of 
debts or the actual insolvency of appellants at the time of filing would hâve 
alîected their right to sélect the homestead and claim the exemption. If, then,. 
the prier insolvency of a party will not prevent his claiming the exemption,, 
we see no reason why an attachment should. The law déclares property thus- 
selected shall be exempt from exécution. It makes no exceptions. It is no. 
greater hardship to exempt it from an attaching créditer than any othercred- 
itor. The object of the attachment law is not to allow the créditer to seize 
property whicli is exempt from exécution, but to secure that which is liable 
to such process. 

"As the law is totall.v silent as to the time when a sélection shall be made 
of the homestead, déclares no penalty for failing to sélect, makes no réserva- 
tion in favor of liens acquired before sélection, but simply says that when se- 
lected it shall be exempt from forced sale, we are forced to the conclusion 
that, after the sélection is made and filed for record, no ievy upon or sale of 
the homestead property can be legallv made. except for those classes of debts 
mentioned in the constitution." 

This décision was rendered in 1807. Twelve years thereafter, dur- 
ing which time this décision had stood unquestioned and had virtu- 
ally becouie a rule of property throughout the state, the législature- 
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passed the act of 1879, amending the aet of 1865 in some particu- 
lars, but not in respect to the timewlien sélection of homestead must 
be made and recorded. The law was left as it had stood before, and 
as it had been expounded by the suprême court. 

The législature, in 1879, virtually gave its sanction to the ruling 
of the court, made in 1867, upon this point, from the fact that it 
made no change therein. It is probable that this non-action of the 
législature on this point was something more than accidentai. The 
exemption of the homestead from forced sale — a refuge for the fam- 
ily in time of financial distress — is a matter near to almost every 
family in the state, and we are not at liberty to suppose that the 
législature, in 1879, in amending in some particulars the act of 
1865, was careless, indifïereut, or ignorant upon this vital point, as 
to when the déclaration of homestead must be filed and recorded, or 
that it intentionally left so important a matter in doubt. On the 
contrary, we are compelled to believe that the législature knew the 
construction which had been placed upon the constitution and the 
act of 1865, in this respect, by the suprême court, and which for 13 
years had been the settled law of the state; that it was satisfied 
therewith, and did not wish to, and would not, make any changes 
therein in this respect. And this is a well-established rule of con- 
struction in like cases with the présent. In 1880 the suprême court 
reaffirmed the doctrine established in Hawthome v. Smith, quoting, 
in terms, the latter portion of the opinion in that case, as above 
given. Lachman v. Walker, 15 Nev. 425. 

The court further decided in this case that a party must file for 
record his written claim or déclaration of homestead, as prescribed 
in the act of 1879, in order to avail himself of the benefits of the act. 

In Estatc of Walley, 11 Nev. 264, in discussing the probate and 
homestead acts, the court says: 

"Each is intended to exempt the homestead from certain liabilities; but 
tlie one — the lioiuestead act — exempts it from liability for tlie debls of the 
owner, so long, at least, as lie continues to be the head of the faraily, no mat- 
ter at vvhat time, after Xovember 13, 1861, the debts may hâve been con- 
tracted, — whether before or after the familv relation commenced, or before or 
after the homestead was dedicated." 

Thèse décisions of the suprême court of the state seem décisive of 
this case, and are binding upon this court. In them it is distinctly 
held that "after the sélection [of homestead] is made and filed for 
record, no levy upon or sale of the homestead property can be 
legally made, except for those classes of debts mentioned in the con- 
stitution;" and that the homestead is exempt from liability for debts 
of the owner, "so long, at least, as he continues to be the head of a 
family, no matter at what time, after November 13, 1861, the debts 
may hâve been contracted, — whether before or after the family rela- 
tion commenced, or before or after the homestead was dedicated." 

In the case at bar it is not claimed that the original liability oi 
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debt upon wliich plaintiff recovercd juclgmenl againsi the ilerendant 
A. D. Treadway, June 13, 1881, and upon wliicli this property was 
sold, cornes within any of the classes of debts or liabilities excepte:! 
and mentioned in the constitution, and for which a homestead may 
be sold. Neither is it claimed that tins property exceeds $5,000 in 
value; nor that the déclaration of homestead filed for record by de- 
fendants, August 1, 1881, was not a full compliance with the statute 
relative tbereto; nor that défendants were not at that time, and now, 
lawful husband and wife, and living upon said premises as their 
homestead. From the instant the déclaration of the homestead was 
filed for record, the property in controversy became and was a "home- 
stead as provided by law," and from that instant it came within the 
protection of the constitution and the statute, and could not be levied 
upon, or sold for or upon, any debt or liability not excepted and 
mentioned in the constitution. ' 

It was clearly the intention of the constitution to protect the home- 
stead from forced sale, except for the class of debts mentioned, and 
the législature was charged with the duty of giving efïect to the pro- 
vision of the constitution, which it did in the passage of the act of 
1865, and the subséquent act of 1879. It preseribed the value of 
the homestead, and the manner in which it should be selected, and 
when so selected the homestead rights attaohed, and it became ex- 
empt from forced sale. The constitution nowhere subjects the home- 
stead to sale for debts which the owner may hâve incurred prior to 
his marriage, or to liens which may bave accrued against it prior to 
its dedication as a homestead. Can we possibly suppose or présume 
that the constitutional convention which framed section 30 of article 
4, when excepting certain debts and liabilities for which the homestead 
might be sold, intended also to include other liabilities not enumer- 
ated, and which should be left to the shifting décisions of courts to 
enforce? or can we présume that the législatures of 1865 and 1879 
so intended in the passage of the homestead act and the amendments 
tbereto ? 

The constitution and the statutes both clearly defîne the debts and 
liabilities for which the homestead may be subject and liable, and 
this limitation of liability is the exclusion of ail others. We aje not 
at liberty to add to or take aught from the constitution or statute not 
necessary to a clear understanding thereof. 

It is urged by plaintifï (1) that défendants were not in a condition 
to avait themselves of the benefits of the homestead act prior to the 
time when the lien of plaintiff's judgment against the défendant 
A. D. Treadway attached upon the premises, from the fact that de- 
fendants were not married until August 1, 1881, while said judgment 
was rendered June 13, 1881; and (2) that the lien of that judgment 
is prior and superior to any homestead rights which défendants may 
or could bave acquired subséquent tbereto. The first point is dis- 
tinctly ruled upon bj' the suprême court of Texas in the case of 
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North V. Shearn, 16 Tex. 174, and is decided adversely to plaintifï's 
position in this case. 

The same court has also ruled upon the second point in the caso 
of Stone V. Darnell, 20 Tex. 14. In this case the court says: 

"The right of the homestead is plaoed by the constitution above any clairas 
or liens for the satisfaction of debts. If this were not the rule, no debtor 
could ever procure a homestead untll he discharged ail previous judgments, 
for they are liens upon his lands, or until he had paid ail judgments rendered 
since his purchase of lands, but before he was able to erect a dwelllng-house 
on the portion selected by him for his homestead." 

The constitution of Texas is very similar to that of Nevada, in réf- 
érence to homestead exemption, and the décisions of the suprême 
court of that state are applicable in Nevada. In addition to the 
cases above cited, see, also, Macmanus v. Campbell, 37 Tex. 267. 

It is true that, in some of the states, it is held that a lien of attach- 
ment or judgment, if aequired prior to the sélection or recording of 
the claim of homestead, takes precedence of the homestead claim, 
thus virtually defeating the very object of the act. Thomp. Homest. 
& Ex. § 317 et seq. 

It is helieved, however, that this is not the gênerai rule. Smyth, 
Homest. & Ex. §§ 176-180, and cases there cited; 16 Cal. 214; 25 
111. 221; 43 111. 297; 53 111. 377. 

Eesting the case at bar upon the constitution and statute of Ne- 
vada, and upon what clearly seems to be the weight of authority of 
the adjudicated cases upon the points in issue in this case, the court 
is compelled to hold that the sale of the promises in controversy by 
the sheriff, on the fifth of August, 1881, was and is whoUy void, and 
plaintitï took nothing thereby. 

Let judgment be eutered for défendants. 



United States v. Ealston, Adm'r, etc., and anothor. 
{Circuit Court, W. D. Virginia. September, 1883.) 

1. Révision op Accouxts of JIap.shals, Cletîks, akd CoM^rissioxEiis. 

Tlie appropriate comptroller of the treasury at Washington has the right to 
revise the accounts of tlnitcd States marshals, clorks, and court commissioners 
after they bave been approved by the judges of tlie United States courts, and 
to décide upon their validitj'; the judges having acted upon such accounts 
only in a ininisterial capacity, and congress having by express statute given 
this power to the accounting otHcers of the treasury. 

2. TliANSCKIPTS FnOJI TlîEASUKT BOOKS — EVIDENCE. 

Transcripts from the bocks of the United States treasury are compétent evi- 
dence in trials of suits against oiBcers of the United States, brought on their 
accounts ; but they are évidence only ; and it is in the discrétion of courts and 
juries to give to them Tvhat tveight "they ma}' deem pi'oper in the trials in which 
the transcripts are used. 
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3. Service of Writs— MrLEAGE — Rey. St. f 829 — Act op Februatit 22, 1?75. 

Section 829 of the United States Bevised Statutes, iu those clauses wliicli re- 
late to the mileage to be aliowed to marshals for tlie service of judioial writs, 
is qualified by the final clause of section 7 of the act of Fehruary 22, 1875, (1 
Supp. Rev. St. 147,) so that if a writ of arrest is issued in a criminal cause, 
and a writ of subpœna is issued at the same time in the same cause, for wit- 
nesses residing in the same looality with the accused, the marshal is entitled 
to but one mileage, his service of the subpœna not requiring another " actual 
and necessary " travel. 

4. CuiMiKAL Cases— SuBPŒNAS — Names op "Witnesses. 

Every subpœna in criminal cases for witnesses for the ITnited States must 
contain the naraes of ail witnesses in thu same cause who réside in the same 
locality, and can be conveniently embiarcd in it ; this, in order " to avoid un- 
necessary expense," as provided by section 829. 

5. Saîie — Witnesses— Kev. St. § 877. 

Under section 877 the witnesses above alluded to must be summoned to tes- 
tify, not only in the cause in which the sulipœna is entitled, but gencrally for 
the United States, " before the grand or petit juiy, or both. " 

6. Same — StJBPCENAs, now Entitled -^ Infoumation op Accosbd as to Wit- 

KESSES. 

But section 877 should not be construed to forbid such subpœnas from being 
entitled in each cause in which the witnesses summoned under thera are to 
testify ; for if sucli subpœnas are issued generally, witliont relerence to the 
cause in which the witnesses are especially wanted, the accused person lias no 
mcans of leaining with certaintj' who are the leading witnesses against him 
whom lie is to confront at his trial, and the çuaranty of the sixth article of the 
amendments to the national constitution is tbereliy rondered usele^s to him, in 
every case in which his ignorance as to who the leading witnesses of the pros- 
ecution are to be, works a surprise upon him. 

Action for Debt. Décision of the court on the law and facts. 

D. S. Lewis, U. S. Atty., for plaintiff. 

W. S. Lurty, for défendants. 

Hughes, J. This suit was brought for the sum of $5,939.45, but 
subséquent allowances hâve reduced the amount claimed by plaintiff 
to $1,C3S.14. The défendants claim that the government owes the 
estate of the deceased marshal $1,301.70, the deceased having filed 
vouchers with the départaient at Washington showing that balance 
to be due him; but the offieers of the treasury rejected items of 
claim to the araount of $2,940.44, -n-hich are set forth in two sehed- 
ules — A and B — filed in the cause, and thus a balance is brought out 
against the deceased marshal of $1,638.74. The examination of 
thèse disallowed items is now the duty of the court, to whom ail 
questions of fact are submitted by stipulation, as well as of law. 
Counsel of the government makes no objection to the allowance by 
the court of some of thèse items, now that explanations and proofs 
bave been adduced at the trial which prove their correctness. Such 
items amount in aggregate to $381.97, and the amount really in dis- 
pute is, therefore, reduced to $1,256.77. 

Before dealing with the items which constitute this sum in dis- 
pute, it may be remarked that theaccounting ofQcers of the treasury, 
under the direction of the comptroUer, are undoubtedly empowered to 
revise the accounts of the district attorneys, marshals, commissioners, 
and clerks of the courts of the United States, and to reject items in 
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thèse accounts that hâve been audited and passed by the district 
judges of tlie United States. In passing upon the accounts of the 
thèse ofScers, the judges act merely in a ministerial capacity. Their 
allowances of sueh accounts are not judicial judgments, réversible 
only on judicial appeal. They are but little more than certificates 
of the regularity and genuineness of the accounts and vouchers, and 
are made by express law (section 846, Eev. St.) "subject to revision 
upon their merits" by the appropriate aecounting officers of the 
treasury, This provision of hiw is not only wise and proper in itself, 
but benevolent to the judges, who are thus relieved of a very irl;some 
responsibility and Labor, which bring them into unpleasant antag- 
onism with the officers of their courts. 1 will also remark as to the 
force and eflfect which are to be given to the transoripts from the 
books of the treasury departtnent at Washington, which are filed in 
this and like causes. They are not prima facie proofs of the facts and 
statements which they contain, but are merely "évidence" compé- 
tent to go before the jury and court for what they may be deemed by 
court and jury to prove. They are to be presumed to présent facts, 
in the absence of contrary évidence, but are not to be accepted as 
outweighing évidence given under the two sanctions which constitute 
true légal évidence, viz., those of an oath given under opportunity 
of cross-examination. The language of the law of congress wiiich 
makes them compétent évidence in courts of justice, is, (section 886, 
Rev. St. :) "Transcripts from books of the treasury department shall 
be admitted as évidence, and the court trying the cause shall be au- 
thorized to grant judgment and award exécution accordingly." The 
effect of this provision is to require that thèse transcripts shall be 
admitted as compétent évidence in a trial, to be allowed such weight 
as the court and jury shall in eacli cause deem to be due to them. 

Coming now to the disallowances which make up the amount 
claimed of the défendants in this suit, I will treat them by classes. 
There is a large class which consists of réductions of the number of 
miles charged by the deputy marshals in the distances traveled by 
them in serving process of the courts. Nearly ail thèse réductions 
refer to mileages charged for travel in the counties of Franl-'in, Pat- 
rick, and Henry. I am at a loss to conjecture how as great distances 
as those claimed to bave been traveled in the great majority of thèse 
cases could bave been traveled. I am at liberiy to take judicial 
knowledge of distances, and from a careful examination of the sub- 
ject I think the department would hâve been justified in makingeven 
greater réductions of mileage than it bas done in nearly ail of thèse 
cases. The disallowances made of this class aggregate the sum of 
§340.48, and they must stand against the défendants. 

There is a class of disallowances which were made on the ground 
that the items were put in the marshal's aceount for 1878, whereas 
they should bave appeared in the accounts for 1877. No other ob- 
v.l7,no.l3— 57 
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jection is made to them; and, as such objection is merely technical, 
it sbould not avail in the trial of this case on its merits. I figure 
the amount of this class to be $195.34. They must be credited 
against the balance sued for in favor of the défendants. 

Of like nature is a small amount of §2.90, due the marshal for bis 
costs in a suit of the government on a post-office bond. The account 
should bave been audited and paid by the post-office department, and 
tbere is no doubt that it is due. In this trial of the very right, I will 
allow this amount to the défendants, inasmuch as a jury would un- 
doubtedly do so. 

The rules of the department very stringently require the marslials 
to keep check-books, which themselves shall show the particulars of 
the marshals' disbursements. Tbis marslial provided himself with 
tbe prescribed check-books, at a cost of $5.94, and charged the item 
in bis accounts, which item was disallowed. He proeured the books 
in discharge of an ofQcial duty, and I am clearly of opinion that the 
cost should be credited to the défendants. 

There is a class of disallowances, or rather suspenaions, of items of 
fées for services due the marshal in proceedings in rem, in cases where 
the goods seized did not, on being sold, produce funds to pay the 
costs of the proceedings. Thèse wore mère temporary suspensions, 
and not absolute disallowances. It is proved at this trial that the 
goods sold brought no funds to meet the costs paid by the marshal ; 
and, inasmuch as he does not serve the government on contingent 
fées, the costs in such cases are due him, and the défendants hère 
must be credited in the amount of them, which I find to be $42.42. 

There is a clasa of items the allowance of v.'bicb was suspended by 
the department until explanations should be made, and thèse were 
never made in conséquence of the marshal's death. I bave gone over 
them ail, and lieard and examined the évidence given at the trial in 
explanation and proof, and find that thèse explanations and proofs 
are sufficient to establish items of this class, aggregating $203.78, 
which sum must be credited to tbe défendants. 

In the discbarge of their duties as ofïïeers of internai revenue, John 
Walsh and others performed acts for which they were arrested and 
imprisoned under process from a state court. Proceedings were taken 
by the United States district attorney, in pursuance of thelaws of the 
United States, for the release and exonération of Walsh and bis as- 
sistants. The marshal, under order of this court, paid the costs of 
thèse proceedings, and charged the amount in bis accounts, which 
was S132.80. This item was suspended by the department for ex- 
lilanations. I find, on examiuation of the faets of the case, that the 
costs are correct, and that the marshal is eutitled, under the law, to 
be reimbursed. They must be credited to the défendants in this suit, 

There is a considérable class of disallowances, of which item 6, for 
vbo fall term of 1877, at Lynchburg, is an example. Tbe disallow- 
ance is of mileage charged for tbe guards employed in transporting 
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prisoners from the place of arrest to ttie places of trial or imprison- 
ment. The note of the department on tbis item is in thèse words : 

"Suspeiided for evidonce tliat the guard was actually so employed in each 
case; it being represeniej to tliis oilîcs that the marshal and deputies charge 
in every case mileago for guard wheliier actually employed or not." 

It was perfectly compétent and proper for the department, either 
on its own surmise or on the représentation of others, to suspend 
thèse items for the reason assigned; and I hâve felt bound to con- 
sider caref ully whether such a practice as that indicated was pursued 
by the marshal and his deputies. Affidavits and other évidence bave 
been presented at the trial, which I think sufficient to remove the 
suspicion of fictitious charges for guards. If the practice did ever 
at any timeobtain, — and I very muchfearthatit did, — IdO not tliink, 
in view of the évidence presented to me, that it was pursued with re- 
spect to the items under considération: therefore, I feel bound to al- 
low the aggregate of this class of disallowances, which I find to 
amount to §718.70. 

It is unnecessary, for the purposes of the présent case, to consider 
a class of disallowances or suspensions of items made on the ground 
that the number of gnards of prisoners employed by the deputy mar- 
shals on those occasions was excessive. In some of the cases the 
number employed seem to me, at this distance of time, to bave been 
unnecessary; but I do not feel compétent to judge with any confi- 
dence of that question; especially after the death of the marshal, and 
in view of the diificulty now of proving facts which occurred live or 
six years ago. The law, in providing that a necessary number of 
guards should be employed, seems to leave the détermination in each 
instance to the deputy marshal. But this discrétion is liable to 
abuse; and I think it is perfectly compétent for the department to 
object to payment, and to call for proofs, where the number seems to 
bave been disproportionately large. I pass over this question, as it 
is not necessary in the présent case to render any formai judgment 
upon it. 

I come finally to a large class of disallowances, of which item 46, 
on page 5 of Schedule A, is an example. It is in thèse words : 

"Forty-two miles to Tazewell county, to serve subpœna in U. 8. v. Wal- 
lace, disallowed, the same travel being charged to arrest in the same trip." 

This is one of a large class of disallowances of like character shown 
in Schedules A and B, aggregating $67-1.12. The facts in this case 
were that the officer proceeded to Tazewell county, carrying a writ of 
arrest for Wallace, the accused person, and also a writ ot subpœna 
for the witnesses for the government in the case. He charged mile- 
age for serving the writ of arrest, and also mileage for serving the 
writ of subpœna; thus, thnugh making but one journey, yet charg- 
ing for two mileages. It was on this ground that the department 
rejected the charge of mileage in serving the subpœna. The ques- 
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tion for the court is wliether the double mileage was due, and, more 
especially, whether the deceased marshal, who paid it in good faith 
to the deputy, ought to be credited with the rejected mileage in this 
suit. Up to the year 1875 there was no doubt of the right of the 
officer to this double mileage, and it was habitually allowed, both 
by the district judges and the accouuting officers of the treasurj- at 
Washington. The provisions of law under which this allowance was 
made (section 829, Eev. St.) were as follows: 

"For service of any warrant or oLher writ, etc., two dollars for each per- 
son on vvhom service is made. For travel, in going only, to serve any process, 
etc., Including writs of subpcena in criiniual cases, six cents a mile, to ba com- 
puted frora the place where the process is retnrned to the place of service, or, 
when moretlian one person is served therewiti), to the place of service whicli 
is most remote, adding thereto tlie extra travel which is necessary to serve it 
on the others. * * * And, to save unneeessary expense, it sliall be the 
duty of the clerk to insert the names of as many witnesses in a cause in such 
subpœna as convenience in serving the "-— "> v.'ill permit." 

On February 22, 1875, congress passed a law aimed at another 
object, but couched in the following gênerai terms, (Supp. Eev. St. 
147:) 

"After the first day of .Tanuary, 1875, no [marshal] sliall become entitled to 
any allowance for iiiileage or travel not actually and necessarily performed 
under the provisions of existing law." 

In view of this latter statute some question was made in 1876 as 
to the propriety of charges for doubtful mileage of the character I 
hâve indicated, as habitually made and allowed before its passage ; 
and acting Attorney General Phillips, in an opinion given on the 
twenty-ninth of May, 1876, (15 Op. 108,) pronounced adversely to 
the practice ; resting his opinion distinotly upon the act of 1875, and 
holding, virtually, that as the ofEcer had made the journey for the 
purpose of serving one writ, he was, as to the other writ, entitled only 
to the fee for service, and not to mileage, for a journey which, as 
to that writ, he did not "actually and necessarily perform." This 
ruling does not seem to hâve ehanged the practice of charging and 
allowing double mileage of this sort, especially as Mr. Atty. Gen. 
Devens, in an officiai opinion dated on the tenth of October, 1878, 
(16 Op. 169,) reverscd the ruling of Mr. Phillips, and held that the 
act of 1875 produced "no modification of the provisions of section 829, 
in so far as they fix the rate, détermine the mode of coœputation, and 
limit the compensation of the marshal for the service of process;" 
and that the marshal "is entitled to full mileage on each writ served 
by him, when several issued in behalf of the government, to be served 
on différent persons, are or might be served at the same time, though 
only one travel be necessary to make the service on ail of said per- 
sons, where such travel is actually performed. " In support of this 
view of the law, Judge BALL.-iRD, of the district of Kentucky, made a 
similar ruling upon the accounts of Marshal E. H. Crittenden. See 
Es. Doc. 1, part 3, Sp. Sess. 1881, p. 19. It was not until June 
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24, 1881, that this ruling of the attorney gênerai was questioned, and 
it was then partially annulled by a décision of the iirst comptroller 
of the treasury, the Hon. William Lawrence, in which the comptroller 
held "that the marshal is entitled to but one mileage for ail govern- 
ment witnesses served in one locality or direction at the same time, 
no matter how many writs of subpœna he may hâve, or what may 
be their form." Although this particular décision of the comptroller 
referred only to plural subpœnas for witnesses, it, in principle, em- 
braces the disallowance 46, (cited above as an example,) and inhibits 
the charge for mileage in serving a subpœna in any case where, at the 
same time and in the same journey, mileage bas been charged for 
serving a writ of arrest. 

I am free to say that I entirely concur in the views of the honor- 
able comptroller in the décision referred to, so far as it relates to 
double mileages in cases embraced by the terms of the act of 1875 ; 
and if the charges for double mileage now under considération had 
been for services rendered since June, 1881, I should, without hés- 
itation, disallow ail duplicate charges of mileage for the same jour- 
ney. But the comptroller, in his circular of August 10, 1881, based 
on his décision of the twenty-fourth of June, 1881, himself limited 
its enforcement to "accounts of marshals, clerks, and commission- 
ers for services performed after June 30, 1881;" and I think, as he 
himself implies, that it would be unjust to give it an ex post facto 
opération. 

The late marshal paid thèse double mileages on the faith of the 
previous practice in regard to tbem. It would be unjust to call upon 
him to refund them if he were alive. It would be doubly unjust to 
require his sureties to refund them, now that he is dead. Thèse 
mileages were ail paid before the end of 1878, three years before the 
décision was made which bas now been applied to them. Looking 
at thèse disallowances as a jury would regard them, I find myself un- 
able to concur with the department in applying to them its new rul- 
ing, and will crédit them in this suit to the défendants. They 
amount to $674.14. 

The aggregate of the several classes of disallowances which I bave 
described, and which, I think, on the explanations and proofs sub- 
mitted at the trial of this case, ought to be credited to the défend- 
ants, is $1,976. As this aggregate exceeds by several hundred dol- 
lars the sum sued for by the government, it follows that judgment 
must be entered for the défendants; which is done accordingly. 



Note. Having, in llie foregoing Judgment, expressed my concurrence in 
the décision of tlie honorable comptroller of the treasury, of June 24, 1881, in 
tlie particular specified, 1 feel called upon to dissent from the construction 
which that ofllcer puts, in another respect, upon section 877 of the llevised 
Statutes. ïhat statute provides that " witnesses who are required to attend 
any term of a circuit or district court on the part of the United States, shall 
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be subpœnaecl tn attend generally on tlieir liehalf, * * * and iinder such 
process they shall appear before tlie grand or petit jury, or both, as tbey may 

■ be required by the court or district attorney." 

Section 829 had provided, as before quoted, that "to save unnecessary ex- 
pense it shall be the duty of the clerk to insert tlie names of as many wit- 
nesses in a cause in each subpœna as couvenience in serving the same will 
permit." 

The comptroller construes section 877 as " commanding the clerk, when 
witnesses on belialf of the United Stafes, vvho réside in the, same locality or 
direction of travel from the court, are required to attend at any term thereof, 
to issue for them one gênerai subpœna, whethei their testimony be needed 
before the grand jury or in a cause to be tried eitber by tlie court or the jury ;" 
and as forbidding the clerk, in any case of the United States, " to elect be- 
tween this statutory form of subpœna and the form wliioh issues as in a ca?«e 
pending in court." 

I believe many of the courts give a similar construction to section 877, but 
not so strenuous a one as the comptroller; yet I think this construction is of 
very doubtf ul constitutionality and economy. The constitution of the United 
States (article 6 of tlie amendments) gives to every accused person the right, 
at the trial of the offense with whioh he is charged, to be confronted witli the 
witnesses who testify against liim in behalf of the government; and the Eng- 
lish bill of rights of 1638, which is a part of our constitutional law, entitles every 
accused person to a list of the leading witnesses against hini upon trial. ]jut 
this constitutional guaranty would be a moekerj' if the prisoner and his counsel 
were deprived, by any novol or ingénions oontrivance heretofore unknown to 
criminal procédure, of the means of knowing before the day of trial who the 

■ leading witnesses are whom he is to conf ront. This knowledge can only be 
derived with certainty from the subpœnas issued in the cause. It is true that 
the name or names of the witness or witnesses on wliose testimony the indict- 
ment was found by the grand jury are written at the foot of the indictment. 
But it is rarely safe for the prosecution to go to trial with no other than the 
witnesses on whose testimony a prima fade case was made in the ex parte 
proceeding before the grand jury; and it is, moreoyer, the right of the pris- 
oner to show from the record, before the trial, whether the witnesses who tes- 
titied before the gvaiid jury hâve been actually summoned. He can be certain 
as to the witnesses whom lie is to confront only from the subpœnas issued, 
served, returned,and filed in the record of his particular case. 

If section 877 is to be construed by the courts as it is construed by the 
comptroller, — and I admit sonie of them do act upon such const-ruction, — it will 
be impossible for an indicted person to know beforehand, from tlie record 
which ought to show him, what witnesses are to testify against him. 

He looks at the foot of the indictment for the names there, and then at the 
snbpœna to see if those witnesses and what others hâve been actually sum- 
moned. If he finds that no subpœna at ail bas issued in the cause, he has a 
right to conclude that the case will not be tried at the coming term, and to 
avoid incurring the needless expense of sumniûning witnesses on his own 
behalf. At the term, however, when his case is called he finds that, under 
the new practice, witnesses are to ajipear against him of whom he knew and 
could hâve known nothing, and who iiave been summoned in an omnibus 
subprena, containing ail the names of witnesses who are to appear in any case, 
criminal or civil, for the governnieiit, in every cause on the dooket, and who 
live in an entire county or tier of couiifies lying in any direction from the 
court. He is completelj' surprised, and his constitutional privilège of con- 
fronting witnesses whose testimony and character he might bave successfully 
impeached, is reduced to a mockery. Suppose the trial to go on, and the 
prisoner tried under thèse disadvantages to be convicted; is there a court in 
ail the land which would not, in every such case, set aside the verdict of the 
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jury as obtained by surprise? I do not prétend tliat the proseculiou is bonnrl 
to disclose before trial ail the witnesses wliom the exigencies of the trial may 
render important, especially in rebuttal. But I do hold tbat article 6 of the 
amendnients requires the prosecutiori to show before the trial, by the record, 
wlio the leading witnesses are on whom it relies. 

I do not consider, I cannot believe, that congress intended in section 877 
to set aside the tiine-honored practice of issuing subpœnas in criminal prose- 
cutions as in particular causes in which the witnesses sumtnoned are to testify. 
It certainly does not in ternis abrogate the ancient practice; and, inasmuch 
as section 877 does not do so eîxpressly, and stands by the side of section 829, 
which requires as niany witnesses in a cause to be put in the same subpœna as 
practicable, I do not think that, iinder the establislied canons of statutory con- 
struction, it can> be construed to hâve that meaning. 

I am convinced congress could hâve intended no more in section 877 than 
to require that, in ail subpœnas issued on the part of the government as many 
witnesses in the same cause as can conveniently be served with the same pro- 
cess sliall be included; and that thèse witnesses shall be suminoned to testify, 
not only in the cause in which the subpœna is entitled, but to testify gener- 
ally for the United States, as well before the grand jury as the petit. Section 
877 I conceive to mean no more than to require in the subpœna, the usual 
form of which is hère given, the addition of the words wiiich are in the, fol- 
io wing form added in italics: 

" [Indorsement.] United Statex v. Pn'd Jones. 

" SUBrCENA — llEXUIiXABLE l''ALL TER5I, 188". 

"B G . Clerk. 

" [Face of the writ.] 

" "\Vi:STERN District of "X'iugixia. 
"The United States 0/ America to the J/cdsIkU of tha Western District of 
Virginia, Oreetinr; : 

"We command you to suramon A., B., CI)., and E., if they shall be found 
in your district, to appear before our honorable judge of our district court of 
the United States, for the western district of Virginia, at the fall terni tliereof, 
to be hoklen at Abingdon, in tlie district aforesaid, on the twenty-third day 
of October, 1883, to testify, on behalf of the plaintiff, in a cause wherein 
the United States is ])laintifï and Paul Jones is défendant, and to testify (jen- 
erally forthe UiiitedStates tjefore the grand or petit jury, or both; andthis you 
shall in no wise omit, under penalty of the law in that case made and pro- 
vided; and hâve you then and there tins writ. 

" AVitness the lion. Alexaxdeii Rives, Judge," etc. 

If the long-established practice of entitling each subpœna in a cause be 
not adhered to. and if ail witnesses are sumuioned under gênerai writs of 
subpœna, entitled in no cause, — writs heretofore imknown in crimin;d pro- 
cédure. — then the courts will hâve to adopt new rules of practice to prevent 
surprise to aecused persons, or else, in many cases of criminal trial, the work 
of courts, juries, and witnesses will go for nothing. 

On the score of economy thèse gênerai subpœnas are still more objection- 
able, especially in the western district of Virginia. The largest criminal 
docket in this district is at Abingdon. where offenses are prosecuted which are 
cominitted in that exceedingly rnountainous région of the state which is 
wedged in between the four states of Xorth Carolina, Tennessee, Kentucky, 
and West Virginia. Most of the olTenses are committed by men who prac- 
tice cOunterfeiting, or locate tb.eir illicit distilleries, or inake illicit sales of 
liquor, close along the boundary liiies of thèse states, where they çan e-isily 
élude arrest by passing out of the jurisdiction of the court at the approach of 
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an oflîcer. In a large proportion of the indictments, arrests of the accused 
persons cannot be made with any degree of certainU', and, consequently, wlien 
the terms of the court coma on the docket is found to contain many cases in 
which tlie accused has not yet been found. My expérience at the Abingdon 
court justifies the statement that in about one-t'ourth of thedocketed cases ar- 
rests liave not been made when tlie court is held, and I found the docl^et to 
contain in the fall term of 1882 about 375 criniinal cases, and in the spring 
term of 1883 about 290 of such cases. ïhere are, tlierefore, between 70 and 
100 cases on the docket at each term in which tlie accused hâve not been 
arrested. There are also necessarily a good many otlier cases, in so large 
a docket, which, for one cause or other, require to be continued or are dis- 
niissed. It niay well be imagined how niauy liuudred wituesses attend at 
each stated term of tlie court when such dockets are to be dealt with. Sup- 
pose, tlierefore, at the befrinning of the term the district attorney is engaged 
with the grand jury for the wliole or greater part of the tirst week. AU wit- 
uesses for the government, as well those to appear before the grand jury as 
those who are to appear before the court, hâve been summoned to the tirst 
day of the tenu ; whereas, if the subpœnas liad been issiied in each case, the 
witnesses named in tliem could hâve been summoned for the second week of 
the term, and only those who liad been recognized for the grand jury would 
appear on the first day. Summoned generally, as they are under the new prac- 
tice, there is no way of ascertaining what wituesses of the dense cloud of 
those iucumbering the court-room iuid tlie streets (many of tliem dépendent 
on charity for their temporary support) are for the grand jury and what are 
for the court. They must ail remain until the district attorney is released 
from attendance upon the grand jury, and has disposed before that body of 
the 50 or 100 cases sent up for presentment. When this oflicer is finally re- 
leased from the grand jury and comes into court, the judge naturally goes 
rapidly throngh the docket in the first instance, for the purpose of continuing 
tliehundred or more cases in which no arrests hâve been made, or which can- 
not be tried for other reasons. I did tliis last fall and repeated the expédient 
in the spring, in the hope of getting rid of the nnmerous wituesses who were 
to testiiy in the continued cases. But I found, to my disappointment, that 
but few if any wituesses could be identified for diseharge in the cases con- 
tinued after thus sounding and reducing the docket. Ko witness could tell 
the cause in which he was summoned, for he had not been summoned in any 
cause. Xot a single subpœua could be produced to show that any particular 
■witness was wanted in any particular case. ïlie clerk had it not in his power 
to give certificates of attendance and discharge to any witness. They had 
been summoned in blocks or droves, by whole counties or tiers of counties, and 
the whole matter was, by deliberate contrivance, in a condition similar to that 
which printers' types are sometimesknocked into by accident, and wliich they 
call "pl. There were but coinparatively few cases in vvhich witnesses did not 
hâve to remain in attendance until the docket had been gone through with; 
not only the witnesses who were actually examined, but those who would 
hâve been examined if the cases which were continued had been tried. 

To save the six cents mileage of the marshal which would hâve been due 
if each subpœna had been issued in the cause for which the witnesses named 
in it were wanted, and a great number of whom would not hâve been sum- 
moned at ail, where the writs of arrest had not been essential, an immense 
mass of witnesses, summoned in crowds for ail cases, civil and criminal, in 
which the government was party, had to be paid their ten cents mileage and 
theper diems for their protracted attendance upon the court. It presented 
a signal exaraple of the policy of " saving at the spigot and wasting at the 
bung-hole." 

It will not do to say that the clerk should hâve inserted no naraes in the 
subpœnas, when they were issued, but of witnesses in cases which were cer- 
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tainly to be tried, How couM tliat offlcer foresee what indicted persons 
would or would not be arrested? How could he foresee what cases would or 
would not be continued under the rules of criminal practice governing con- 
tinuances? He can kaow nothing of thèse contnigences vvhen making eut 
the ommbus subpœnas. The deputy marshals live at distances f rom the court, 
and cannot be advised vvith as to the accused persons who are or are not likely 
or certainly to be arrested. Kefleotion wiU teach that the evil is as completely 
beyond the district attorney's cure as the clerk's. 

It is plain to me that the new practice is ill-advised and enormously expen- 
sive. I conceive that the ancient practice was far better and more econoini- 
cal, and that every subpœna should be entitled in the particular cause in 
which the witnesses named in it are wanted ; that ail the witnesses in that cause 
who réside in the sarae locality should be included in the same subpœna; that 
the subpœna or subpœnas in the same cause should be placed in the hauds of 
the deputy marshal with instructions to first serve the writ of arrest, and not 
jntil after doing so to serve the subpœnas in that cause; and that eacli sub- 
pœna should run in the ancient and custoraary form, as in that cause, and 
should alsocoutain, as required by section 877, a clause requiring the witnesses 
to testify generally for the United States "before the grand or petit jury, or 
both." 

I believe with the great author of the Essay on Innovation, at least in mat- 
ters of légal procédure, that it is better to stand upon the ancient ways — i>l,are 
antiquan mas — than to départ rashly and radically from theu». 



RiNToui. and others v. New York Cent. & H. R. R. Co. ' 
(Cireùt Court, S. D. New York. August 24, 18S3.J 

1. CojrNrojT Catîrier — CoNTRACTrN-o FOR Exemption Fiîojf Negi.tgen'ce. 

A common carrier cannot lawfully stipulate for exemption from responsibîl- 
ity for the négligence of himself or his servants. 

2. Same— Presumption of Wakt of Carb. 

When a tliing is shown to be under the management of the défendant or hia 
servants, and the accident is such as in tlie ordinary course of thinga does not 
happen if those who hâve the management use proper care, it affords reason- 
abie évidence, in tlie absence of explanation by the défendants, that the acci- 
dent arose from want of care. 

3. Same — Bill op Lading— Bexepit of Insurance. 

A clause in a bill of ladingwhich provides tliat the carrier who is legally lia- 
ble for any damage sliall bave the benefit of any insurance that may liave been 
efl'ected upon the damaged goods, is not an unreasonable aud uni-i^t exemp- 
tion from llability for négligence, and may be euforccd. 

At Law. 

George W. Wingnte, for plaintiffs. 

Frank Loomis, for défendants. 

Shipman, J. This is an action at la^v, -which -was trîed by the court 
upon an agreed statement of facts, a trial by jury having been waived, 
by written stipulation of the parties. The facts -which -«-ère agreed 
by the parties, and which were iound by the court to he true, are aa 
folio ws: 
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"The following facts are agreed uiion for the purposes of tlie trial of the 
above-entitled action: ; .' ' ' ■ 

• "(1) Tlie plaintilïs are partners in business at Glasgow, Scotland, under 
the lirm narne «)f P. Rintoul & Sons, and are citizens and résidents of Great 
Lritain. ' . 

. " (2) The défendants are a corporation formed pursuant to the laws of tlie 
state of ÎSTew York, and own and operate the railroads known as the Xew York 
Central Railroad and the Hndson Jliver llailroad, together extending from the 
city of Buffalo to the city of New York, in said state. 

'"' (3) Tliat on the thirlietli day of July, 1880, the Yeager Milling Company 
of St. Louis, Missouri, at said St. Louis, having previously obtained froui the 
Morchants' Dispatch Transportation Company a rate for the carriage of 1,400 
sacks of flour, the property of the plaintiffs, from St. Louis to Glasgow, and 
delivered said flour to one of the railroad companies, connections of the Mer- 
chants' Dispatch Transportation Company, operating a railroad eastward froin 
St. Louis, and designated by said compauy, and obtained a mémorandum re- 
ceipt for said ilour from said railroad company, surreudered said receipt to one 
Eugène Field, the several agent at St. Louis of tlie Merchants' Ûispatch 
Transportation Company and the Allan Line Steam-ship Company, and ob- 
tained from him a certain bill of lading numbered '145,' (to be prodiiced by 
the plaintilïs.) Tliat thereafter said milling compauy indorsed said bill of 
lading to the plaintiffs. 

"(4) That the'Merchants' Dispatch Transportation Company, on said thir- 
tieth day of July, 1880, was a Joint-Stock association, neither dwniiig noropêr- 
ating any railroad or railroads, but engaged in the business of contracting for 
the carriage of goods between points on raaiiy of the railroads of the United 
States, and in procuring tlie exécution by the companies owniug or operating 
said railroads of said contracts, and having contracts with said railroad com- 
p;inie3 for the exécution of contracts for tlie transportiition of goods made by 
tliem, the;Baid ilerchants' Dispatch Transportation Company, all'which facts 
were, at and before said thirtieth day of July, 1880, well known to said the 
Yeager Milling Company. 

"(5) That in the course of the transportation bf said fiourf by the connec- 
tions of the said the Merchants' Dispatch Transportation Company frora>St. 
Louis eastward, the défendants, one of said connections, received said flour at 
Buffalo to transport the same to Albany, and there to deliver the same to the 
Boston & Albany Railroad Co'Tipany, auother of said connections, to be thençe 
transported to East Boston. 

" (6) That during tlie transportation of said flour by the défendants, the 
same, on the fourth of August, 1880, was in a car of one of défendants' trains 
which had stopped at Palmyra, Xew Yorlv, for water for the engine, whcn the 
rear of said train was nm into by another train of the défendants, and the 
car containing said flour, and said flour, weredestroyed by flre caused by such 
collision. 

" (7) That the value of said flour was .81.016. 

" (8) That prier to the destruction of said flour as aforesaid an Insurance 
had been effected by the plaintifi's on said flour with the Phœnix Insurance 
Company of Xew York to the full value of said flour. 

"(0) That after tlie destruction of said flour, and before the commencement 
of this action, the plaintilïs received from said Insurance coinpany the said 
Insurance on said flour to tlie full amount of the value of said flour. 

" Sew YorJ:, April 23, 1883. 

"AViNGATE ,& CuLLEX, Plalntiffs' Attorneys. 
"Fr.AXK LooMis, Défendants' Attorney." 

The bill of ladinp; contaiiied the following terras and conditions, 
which are material to the case : 
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" Tlmt the said Merchants' Dispatch Transportation Company, and its con- 
nections, which receives said property, shall not be liable * * * for loss 
or damage by wet, dirt, fire, * * * nor for loss or damage of any article 
or property whatever, by flre or other casualty, while in transit, * * * 
nor for loss or damage by fire, collision, or the dangers of navigation while 
on seas, rivers, lakes, or canals. * * * 

"It is further slipulated and agreed that, in case of any loss, détriment, or 
damage done to or sustained by any of the property herein reeeipted for dur- 
ing such transportation, whereby any lesal liability or responsibility shall or 
may be Incurred, that Company alone shall bc heUl answorable therefor in 
whose actual custody the sanio may he at the time of the happening of such 
loss, détriment, or damage, and the carrier so liable shall hâve the full beriCfît 
of any insurance that may hâve been effected iipon or on aecount of said 
goods. * * * 

"Notice. In accepting this bill of lading, the shipper or the agent of the 
owner of the property carried expressly aceepts and agrées to ail Its stipula- 
tions, exceptions, and condition», whetlier written or printed." 

1. The fundamental principle which is applicable to the foregoing 
facts is stated in the conclusions of the suprême court in RaUroad 
Co. V. Lockwood, 17 Wall. 357, as follows : 

^^First, tliat a common carrier cannot lawf ully stipulate for exemption from 
responsibility, when sucli exemption is not just and reasonable in the eye of 
the law; second, that it is not just and reasonable in the eye of the law for a 
common carrier to stipulate for exemption from responsibility for the négli- 
gence of himself or liis servants." 

The exemption in the bill of lading from the liability of the land 
carrier for fire or other casualty cloes not include exemption from lia- 
bility for a casualty which was caused by the négligence or want of 
care of the carrier in whose custody the property was at the time of 
the happening of the damage. 

2. The presumption from the facts which are contained in the 
agreed statement isthat the fire and injury were caused by the nég- 
ligence of the défendants, and this presumption was not rebutted. 
" When the thing is shown to be under the management of the de- 
fendant or his servants, and the accident is such as in the ordinary 
course of things does not happeu if those who hâve the management 
use proper care, it aô'ords reasonable évidence, in the absence of ex- 
planation by the défendants, that the accident arose from want of 
care." Scott v. Dock Co. 3 Hurl. & C. 590; Transp. Co. v. Downer, 
11 Wall. 129; Base v. Stephens é Condit Transp. Co. 11 Fed. Eep. 
438. The défendant was, therefore, liable to the plaintiS for the 
damage occasioned by such négligence. 

3. The remaining question is whether the clause in the bill of lad- 
ing which provides that the carrier who is legally liable for any dam- 
age shail hâve the benefit of any insurance that may hâve been ef- 
fected upon the damaged goods, shall be so construed as to give the 
benefit of the insurance to a carrier whose négligence caused tue in- 
jury, or whether such a contract, so construed, is not an unjust and 
iinreasonable exemption from liability for négligence. 

The argument of the plaintiff is to the effect that such a contract 
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virtually proteets tlie eamer from liability arising from his négli- 
gence, because the owner of property in transit is compelled, as a pru- 
dent business man, to insure against the accidentai injuries for whicli 
the carrier is not liable, and therefore if the contract is valid the car- 
rier has indirectly and covertly, but securely, protected himself 
against the injurions conséquences of his want of cai-e by an insur- 
ance for which he did not pay, and on account of which there is no 
évidence of a réduction of the rates for freight. It does not seem to 
me that such a contract is unreasonable, because: 

(1) It is not one of exemption from liability. The owner is under 
no obligation to insure; he is not compelled to furnish indemnity to 
the carrier; and, if he insures, can make a limited contract of insur- 
■ance which does not cover losses through the carrier's négligence. 
There is, therefore, no contract of exemption against liability for loss 
by négligence, no agreement that the carrier shall be protected or be 
indemnitied, but the contract simply is that, in the contingency of 
insurance, a conséquent benefit will, in case of loss, resuit to the car- 
rier. 

(2) It is not unfair to the owner. The carrier is at liberty to in- 
sure his interest in the property intrusted to his care, and the fact 
that he may obtain an indemnity from a third person by means of 
the owner's policy is not unfair to the owner, unless the obtaining 
such indemnity is, in reality, made compulsory upon him, because 
the owner "can equitably receive but one satisfaction" for the loss of 
his goods. Hart v. Railroad Corp. 13 Metc. 99. If it was a part of 
the bill of lading that the owner must insure for the benefit of the 
carrier, such condition would be unfair. 

(3) The contract is not necessarily unfair to the insurers. 

At common law, the owner who has been paid in full or in part 
for his loss by the insurance company, may sue the carrier upon the 
contract of bailment, and as to so much of the amount recovered 
from the carrier as is in excess of a full satisfaction of the loss, the 
owner will be a trustée for the insurance company. It seems that 
the eiïect of the clause in the bill of lading which is now under con- 
sidération is to provide that the owner in such circumstances is not 
a trustée for the insurance company, but a trustée for the carrier. If 
such a contract is entered into, without fraudulent concealment of 
the facts from the insurers, of which there is no évidence in this 
case, it cannot properly be considered unjust or unreasonable, be- 
cause the insurance company obtains its remedy, not by virtue of a 
contract of its own with the carrier, but through the owner's con- 
tract, and its right dépends upon or is subject to the agreement made 
by the owner with the carrier, which he is at liberty to make to suit 
his own interest, provided there is no fraudulent concealment from 
the insurers. They can, in view of this provision in bills of lading, 
modify the contract which they hâve heretofore customarily made 
with the insured, and the resuit will probably be that the insurers 
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will also make provisions in their policies, by virtue of whieh insur- 
ance on property in transit will hâve a limited character. 

In the absente of any contract on the subject, if the insured owner 
accepts payment from the insurers, they "may use the name of the 
assured in an action to obtain redress from the carrier, whose failure 
of duty caused the loss." The right rests upon "the doctrine of sub- 
rogation, dépendent, not ail upon privity of contract, but worked out 
through the right of the créditer or owner." The suit cannot be in 
the name of the insurers. Hall v. Railroad Cos. 13 Wall. 3G7; Hart 
v.Iîailroad Corp. 13 Metc. 99; Mercantile Mut. Ins. Co. y.Calchs, 20 
N. Y. 173; Conn. Mut. Life Ins. Co. v. Railroacl Co. 25 Conn. 265. 
By the contract in question the owner agrées that, as between him 
and the carrier, the latter, when he bas paid for the loss, may bave 
the benefit of the insuranee. This contract will pro^ably interfère 
with the benefit which the insurer would otherwise obtain by virtue 
of being subrogated to the rights of the owner, or of having an équi- 
table assignment of the owner's interest in the policy ; but the mère 
fact, in the absence of fraud, that the insurers may not occupy the 
same position which they would hâve had if the provision had not 
been inserted, is not sufficient to justify an opinion that the provis- 
ion is unreasonable. 

The amount of the premium and the amount received by the plain- 
tiffs from the insuranee are not given in the agreed statement. I am 
inelined to the opinion that the owner is only bound to aceount to 
the carrier for the net avails of the insuranee, and if those avails 
were less than the value of the goods, a balance would still be due 
from the défendant. But as the finding simply says that the plain- 
tiffs received from the insurers the full value of the flour, I cannot 
assume that the net avails were not a full indemnity for the loss. 

The défendant is liable for the amount of the loss, deducting the 
sum which the plaintifï bas already received by way of indemnity, 
and as the entire amount of the loss bas been paid, the plaintiil is 
entitled, under the contract, to receive nothing more. 

Judgment is to be entered for the défendant. 



Shelley v. St. Charles County.* 

{.Circuit Court, E. D. Missouri. Octobcr 6, 1SS3.) 

U CoXSTrrUTTONAI, LaW — AlîTICLE 14, ^ 11, OF THE COSSTITUTIOÎI OF îllSSOtmi 
— Swamp-Laxd Agis of 1£G9 and 1570. 

■Whcre a statute autborizpd a county to improve swamp lands sitnated within 
its limits, upon being petitioned by a majority in interest et the owners of 
Buch lands to do so, and upon being shown by such owners that the improve- 

I Repoited by Eenj. F. Eei, Esq., of the St. Louis bar. 
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ment is practicable and tlieircleclarins themselveswillingto pay their ïust pro- 
portion of the expeuses; and, provided that the benefit tothe county should be 
esiimated and be paid by the countj', and that funds to pay the balance of the 
expenses should berai?ed by the county by issuing county bonds, and that funds 
to pay the bonds should be raiscd by taxes assessed exclusively on the lands ben- 
eflted : held, that the statute was valid and did not authorize the county " to 
loan its crédit toany Company, association, or corporation" within the nicaning 
of the provision of article 14, § 11, of the constitution of Missouri. 

2. SIUNICIPAL I50NDS — PliESUMPTION IN FaVOIÎ OF LkOAI.ITY. 

.Semble, that where the constitutionality of a law under which county bonds 
hâve l)C'en issued is doubtful, fédéral courts wiil, in advanca of any considéra- 
tion of thosnbject by tlie suprême court of the United States, résolve ail doubts 
in favor of the validiiy of the act. 

On Demurrer to Pétition. 

This is a sitit brought to recover Juclgment upon bonds issued by 
the défendant under the provisions of certain statutes mentioned in 
the opinion, authorizing the county to issue such obh'gations to facil- 
itate the réclamation of swamp landsj and to be knowu as "hxnd im- 
provement bonds." 

E. B. Sherzer, for plaintifï. 

W. A. Alexandcr and Dyer, Lee & EUis, for détendant. 

McCrary, J. ïhe demurrer raises the question of the constitu- 
tionahty of the act of the gênerai assembly of Missouri of llarch 3, 
1809, as amended by that of Mardi 14, 1870, under which tiie bonds 
sued on were issued. It is said that this législation is in violation of 
the provision of article 14, § 11, of the constitution of 1865, which 
was in force when the acts above mentioned were passed, and which 
is as follows : 

"The gênerai assembly shiill not authorize any county, city, or town to be- 
come a stockliolder in, or to loan its crédit to, any coiiipaiiy, association, or 
corporation, unless two-thirds of the qualified voters of such county, city, or 
town, at a regular or spécial élection to be held therein, sliall assent theieto." 

The act of 1869 provided for the réclamation and protection of 
swamp and overflowed land by means of drainage, diking, or other- 
wise. The expense of such improvement, it was provided, should be 
paid by an assessment upon the county at large, to the estent of the 
benefits accruing to the whole county by reason of the improvement; 
the amount ta be so assessed to be determined by the county com- 
missioners after investigation, and the reinainder by an assessment 
against the individuals benefited thereby, in proportion to the num- 
ber of acres reclaimed or improved for them respectively. The act 
of 1870 provided for the issue of bonds, in lieu of immédiate taxa- 
tion, as the mode of raising the funds necessary for paying the ex- 
pense of such improvement ; and, for the raising of funds to pay such 
bonds, principal and interest, by taxes assessed exclusively on the 
lands improved, benefited, or proteeted by such improvements, ex- 
cept such portion as ma}' be deemed by the commissioners to be justly 
chargeable to the county at large, according to the provisions of said 
act of 1869, which portion the county is to pay out of money coUected 
for gênerai purposes. 
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An examination of thèse statutes shows that they clo not attempt 
to authorize a county either to become a stockholder in, or to loan its 
crédit to, any company, association, or corporation. ïhe owners of 
tlie swamp lands to- be reclaimed, and who join in a pétition to the 
county authorities for the purpose of invoking action to that end, and 
agreeing to pay their just proportion of thé expense, can scarcely be 
regarded as an "association," within the meaning of the constitu- 
tional provision above quoted. Tiiey are clearly not a body of which 
the county could by possibility become a stockholder. They are not 
incorporated, nor in auy manner organized or associated together, so 
as to be capable of issuijig stock. But it is said they constitute an 
association to which the couoty has attempted to loan its crédit. Not 
so. The county has made no loan of crédit to any one. It has issued 
its own bonds, agreeing to raise money for their liquidation by a levy 
of taxes upon certain property. The bonds do not constitute a loan 
of crédit to any association of swamp owners. By the statute the 
county contraots for the improvement, paying therefor with the bonds. • 
The county does not engage in a purely private enterprise, nor does 
it undertake to aid a corporation, company, or association in carry- 
ing forward such an enterprise. It is the common case of a statute 
authorizing the construction of drains or of levées in order to protect 
or relieve swamp, marshes, and other low lands, and for the paj'ment 
of the expenses thereof by spécial assessments. 

Such statutes are very generally held valid, sometimes upon the 
ground that such improvoments are important to the public wealth, 
sometimes as a proper public régulation, and sometimes upon the 
ground that the général public areinterested in reclaiming such lands 
for use, and thus adding to the value of the taxable property. of the 
county or state. It is compétent for the législature to require the 
owners of property to be permitted to make the improvements, and 
to enact that, in case of their default, the county may do so at their 
expense, and charge the sum to the property benetited tUrough a 
spécial assessment of taxes thereon; and there seems to be no rea- 
son to doubt that the législature may provide for an apportionment 
of the expense between the county at large and the owners of the 
property espeeially benelited. The statutes under considération 
hère authorize the county authorities to détermine what proportion 
of the expense shall be borne by the county at large, and what by the 
property reclaimed. The gênerai principles by which we are guided 
in holding this législation to be valid and constitutional, will be 
found set fortlî in Cooley, Tax'n, c. 20, under the head of "Taxation 
by Spécial Assessment." We are clearly of the opinion that the lég- 
islature of Missouri, in enacting the statutes in question, was acting 
within the principles there enunciated, and not attempting, in viola- 
tion of the constitution, to authorize a loan of county crédit to a cor- 
poration, company, or association. 

It is proper to add that, if the q\icstion worc doubtful, this court 
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would feel constrainecl, especially when dealing with it in advance of 
any considération of the subject by the suprême court of the United 
States, to résolve ail doubts in f avor of the validity of the act in ques- 
tion. Gilchrist v. Little Rock, 1 Dill. 261. 
Demurrer to pétition overruled. 



Bkown V. Evans.* 
{Circuit Court, 1). Nevada. February 5, 18S3.) 

1. ExEMPi.Any Damagfs. 

In vindictive actions, such as assault and battery, slander, libel, séduction, 
etc., ■wliure fraud, malice, crueltj', oppression, brutalit)', or wantouness is 
shown, on the part of tiie défendant, exemplary damages may be recovered. 

2. Wealtii of Défendant. 

In the above class of actions évidence may he givea of defendant's wealth. 

3. Ckiminal Liability op Défendant. 

Exemplary damages may be recovered in a civil action, althouah the act 
complamed of may be a crime or misdemeanor, and subject tlie défendant to 
criminal prosecution tlierefor. 

4. GooD Ciiakacteu. 

In actions for damages for assault and battery, évidence of defendant's for- 
mer good character is not admissible. 

5. New Trial— UujirLATivE Evidence. 

A new trial will not be granted on the ground of newly-discovered évidence, 
wlien such évidence is raerely cumulative, or is upon unimportant matters in 
the case, or where, in the opinion of Ihe court, such évidence, if produced, 
would not alïect the action or verdict of a jury. 

6. Excessive Damages. 

A new trial will not be granted on the gronnd of excessive damages, in an 
action of Personal tort, iinlïss it appear thaï the jury were intluenced by pas- 
sion, préjudice, corruption, or wihful disregard of law, in assessing such dam- 
ages. 

Tins is an action brought by plaintifï to recover from défendant 
the sum of §20,000 damages alleged to hâve been sustained b- plain- 
tifï by reason of an assault and battery committed by défendant upon 
plaintifï on or about the thirtieth day of March, A. D. ISSl, at the 
town of Eeno, county of Washoe, state of Nevada. The cause was duly 
tried in tliis court at the November term thereof, 1882; Hon. Lorenzo 
Sawyer, circuit judge, and Hon. G. M. Sabin, district judge, presid- 
ing. The jury returned a verdict for plaintifï in tlie sum of $8,150.87, 
and judgment was tliereupon duly entered for said sum and costs in 
favor of plaintifï. Thereafter counsol for défendant duly moved the 
court to set aside said verdict and judgment, and to grant a new trial 
herein. The motion was argued orally by eounsel for the respective 
parties before Sabin, J., presiding, and was submitted on briefs filed. 
The grounds of defendant's motion for a new trial are stated in the 

' From Sth !;a\vyer. 
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opinion of tlie court, pronounced February 5, 1883, when said mo- 
tion was denied. 

B. AI. Clarke, for the motion. 

H. H. Lindsey and IV. E. F. Deal, contra. 

Sabin, J. This action was bronght by piaintifï in the proper state 
court (and afterwards removed to this court) to recover from défend- 
ant the sum of $20,000 damages alleged to hâve been sustained by 
plaintiff by reason of a most brutal, unprovoked, and wanton assult 
and battery committed by défendant upon plaintiff, March 30, 1881, 
at the town of Eeno, in the county of Washoe, state of Nevada, ac- 
companied by acts of great atrocity, and nearly culminating in the 
death of piaintifï. 

The défendant pleaded a qualified déniai and justification of the 
assault, but it is very difiicult, in fact impossible, to reconcile the ver- 
ified answer of the défendant with his testimony given in his own be- 
half upon the trial of the case. The jury found for the piaintifï in 
the sum of $8,150.87, and judgment was duly entered upon the ver- 
dict for said sum and costs. Défendant now moves the court to set 
aside that verdict and judgment, and that a new trial of the action 
be granted. I hâve carefully examined the authorities attainable, 
cited by counsel on either side, and many net cited in their briefs or 
in this opinion. 

The first question that meets us în the discussion of this motion is 
this: Was and is this a case wherein exemplary, punitive, or vin- 
dictive damages can be allowed or assessed by th« jury against the 
défendant? The terms "exemplary, punitive, or vindictive dam- 
ages" are synonymous in their légal signification. This question 
was held in the affirmative by the court upon the trial of the case. 
If the court waa in error on this point, a new trial might be granted, 
since, in that case, the action was tried upon a wrong theory of the 
law applicable thereto, and thus improper évidence may hâve been 
submitted to the jury. 

It maj' be laid down as a gênerai proposition of law, elementary 
in character, that in ail this class of cases of personal torts, "vin- 
dictive actions," such as assault and battery, slander, libel, séduc- 
tion, crim. coll., malicious arrests and prosecutions, seizure of goods, 
etc., where the éléments of fraud, malice, gross négligence, cruelty, 
oppression, brutality, or wantonness intervene, exemplary or punitive 
damages maj' be recovered from the défendant. 

Tlie authorities snpporting this position are too numerous to cite 
or review hère. An examination of a few of the authorities will es- 
tablish the fact that this has been the settled law of this country for 
more than 100 years, and that such is now the law in nearly ail 
the States of the Union. Xebraska, 1 believe, is a solitary exception 
to the rule. The suprême court of that state holds that under no 
circumstiinces can exemplary damages be recovered. The English 
v.r7,no.l3— 5S 
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cases run mucli f iirther back in point of time, and the American cases 
are generally in harmony with them. 

I am able to refer to only a few of the cases examined on this 
point, but it is believed that the following cases fiiUy establish the 
doctrine of exemplary damages in proper cases, and are fair expo- 
nents of the great body of American law on this subject: See 1 
Sedg. Dam. 53, 174; 2 Sedg. Dam. 323, and note; also pp. 335- 
344; 13 How. 371; 91 U. S. 493; 3 McLean, C. C. 23; 21 lowa,- 
379; 4 Duer, 247; 5 Watts, 375; 13 lowa, 92; 27 Amer. Dec. 685, 
and notes; 1 Head, 336; 43 Me. 163; 64 N. Y. 440; 24 Wis. 292; 
81 111. 70; 2 Metc. (Ky.) 146; 6 ïex. 266; 27 Miss. 68; 39 N. H. 
576; 43 Miss. 598; 51 Miss. 103; 44 Wis. 282; 3 Scam. 372 ; 4' 
Wis. 67; 99 Mass. 552; 114 Mass. 518; 2 Cal. 54; 40 Cal. .578 ;■ 
45 Cal. 337; 10 Ohio St. 292; 27 Ohio St. 277; 48 Mo. 152; Field, 
Dam. 70; 2 Greenl. Ev. § 267. 

In 3 Scam. 373, the court says: ""In vindictive actions * * * 
the jury are always permitted to give damages, for the double pur- 
pose of setting an example and of punishing the wrong-doer." And 
such is the doctrine of the cases above cited, and of many more ex-' 
amined and riot cited. , : 

There was no error in the ruling of the court that this was a case 
in which exemplary damages might be recovered and should be al- 
lowed. 

I now proceed to consider the grounds urged for a new trial scrîa- 
tim, as stated by defendant's counsel in his brief. ' 

1. That the court erred in admitting évidence of defendant's wealth.' 
In this ruling there was no error, this being a vindictive action, in 

■which exemplary damages might be recovered. See 49 N. H. 358-' 
370; Field, Dam. 78, 127, 128, 479. 554, and note; 2 Greenl. Ev. §' 
269; 27 Miss. 68, 85, 86; 52 Me. 502; 15 Wis. 240; 5 Watts, 375'; 
44 Wis. 282, 291-294; 4 Duer, 247, 262; 13 lowa, 92';'4 Wis. 67; 
3 Scam. 372; 6 Conn. 24, 27; 48 Mo. 152; 27 Ohio St. 292; 2 
Sedg. Dam. 323, and note, 331 ; 20 111. 115. 

The reason of the rule is obvious. If exemplary damages may be 
given by way of punishment for an outrageons act, the jury must 
know something, at least, of the defendant's ability to respond in 
damages, since what would be a severe verdict to one with limited 
means might be but a trille to one of large means, and the rule ut- 
terly fail. 

2. "The act complained of, and ont of which the damages arose, 
is a misdemeanor, punishable by fine and imprisonment, and puni- 
tive damages cannot be recovered." 

This point is not well taken. The fact that a party committing a 
flagrant wrong upon another subjects himself to criminal prosecution 
and punishment, is no ground for withholding exemplary damages 
in a civil action for the same act. See 6 Tex. 266; 21 lowa, 385, 
388-391; 26 lowa, 185; 44 Wis. 282; 1 Head, 336; 27 Amer. Dec. 
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C85, and note, 687; 4 Duer, 247, 2G5; 2 Sedg. Dam. 330, and note, 
332; 2 Cal. 54; 2 Metc. (Ky.) 152; 18 Mo. 71; 6 Hill, 466; 1 Bish. 
Crim. Law, §§ 264, 265, and cases cited; Id. §§ 265, 266, and 
cases cited, 980-088; 14 How. 17-20. The clause of the consti- 
tution of this state which is invoked to shield défendant from the 
penalty of exemjilary damages reads as follows: "No person shall 
be subject to be twice put in jeopardy for the same offense." 

The constitution of the United States contains a similar provision. 
Now, the term "jeopardy," as used in the constitution, bas a fixed 
légal signification, and is always used in connection with criminai 
proceedings. 1 Abb. Law Dict. 650; 3 Greenl. Ev. § 37; 1 Bish. 
Crim. Law, § 1012, and as above cited. 

In 44 Wis. 287, the court, in discussing, this point in a case very 
similar to the one at bar, by Eyan, C. J., says: 

" It woiild hâve been no subject of regret to the court if the obligation of 
the constitution oalled upon it to abridge the application of the rule. Jîut 
the court is unable to hold that tlie constitutio'ial provision has any control- 
ling bearing on the question. 

" The constitution only re-enacts what was tlie gênerai if uot literally uni- 
versal rule at common law. * * * ïlie word 'jeopardy ' is therefore used 
in the constitution in its deflned technical sensé at tlie connnon law; and in 
this use it is applied only to strictly criminai prosecutions by indictment, in- 
formation, or otherwise. * * * 

"The cases generally hold that the rule in criminai cases, that one shall not 
twice be put in jeopardy, implies more than the bar of a judgment to an ac- 
tion for the same cause. But no case is known wliere a conviction upon an 
indictment has been held a bar to a civil action for damages growing out of 
the same act; a fortiori, none in which a recovery in a civil action bas been 
held a bar to an indictment for the same act. * * * It is manifest that 
iudgment for the one is not a bar to the otlier." 

If this objection has any weight or force, it has it by virtne of this 
constitutional provision above cited. It has no other support. Tested 
by the rules of law applicable to this matter of jeopardy, the objec- 
tion will be found to be without merit or support. A person may, by 
one act, commit two offenses: one, against the civil law, by the in- 
vasion of a private personal right; the other, against the state, in 
the violation of its criminai law; and be may be prosecuted for >ach 
offense, and yet not twice criminally punisbed for the same offense. 
In the one case the offending party makes réparation in damages 
for the civil wrong done to the person injured tbereby; in the other, 
the party is punisbed by the state for an offense against it in the 
violation of its law; and a judgment in the one case is no bar to a 
prosecution in the other. In like manner a person may, by one act, 
offend against two sovereignties. His act may be an offense against 
the laws of a state and also against the laws of the United States, 
and be may be prosecuted and punisbed either by the state whose laws 
he has violated, or by the United States, or by both, for bis offense 
against each. 6 How. 432; 14 How. 20; 1 Bish. Crim. Law, §§ 
986, 1060. 



91G FEDEKAL REPORTER. 

I am aware that it bas been held in a few cases tliat exemplary 
damages cannot be recovered in cases of personal torts, -where the 
défendant is liable to a criminal proseeution for the same act. See 
5 Ind. 332; 14 Ind. 479; 20 Ind. 192; 4 Cash. 273. In 53 N. H. 
342, the subject is discussed, but not decided. 

Défendant further insists that the court erred in admitting évi- 
dence of plaintiff's henlth prior to the assault and subséquent thereto, 
and of defendant's great and superior strength. There was no errer 
in this. The jury was entitled to know the whole transaction. It 
could not do justice in any case without such knowledge. 2 Sedg. 
Dam. 330, note 1; Field, Dam. 474. It was necessary that the jury 
should know the condition of plaintiff's health prior to the assault as 
well as subséquent thereto. 

3. "The court erred in excluding évidence of defendant's good 
character." There was no error in this ruling of the court. The 
character of défendant was not in issue, directly or indirectly. The 
issue was, did he or not beat and wound the plaintitï as charged in 
the complaint? See 1 Greenl. Ev. §§ 54, 55; 2 Greenl. Ev. § 269; 
Field, Dam. 473; 15 Cent. Law J. 428. 

4 and 5. For the sake of brevity I consider the fourth and fifth 
grounds of defendant's motion together. They are based upon newly- 
discovered évidence, and surprise at the time of the trial. The sur- 
prise seems to bave been at the proof of the extent of plaintiff's in- 
juries inflicted by défendant. New, défendant and ail persons are 
held to intend the natural conséquences of their acts. They are at 
least liable therefor. Says Tindal, C. J., 7 Bing. 211: "Every per- 
son must be taken to be answerable for the necessary conséquences 
of bis own wrongful acts." See 2 Greenl. Ev. §§ 89, 224. 

As stated by Greenleaf, "the défendant must be presumed to be 
aware of the necessary conséquences of bis conduct, and therefore 
cannot be taken by surprise in the proof of them." This assault 
was committed more than 18 months prior to the trial, and issue 
was joined in this action August 3, 1881. The plaintiff and défend- 
ant réside in the same village. Défendant knew or could bave known 
plaintiff's condition from the day of the assault to the day of trial. 
He knew that the nature, extent, and probable duration of any in- 
juries inflicted upon plaintiff would and must be fully investigated, 
and he should bave been prepared to meet this investigation with 
bis witnesses. His witnesses were ail within easy attendance upon 
court. There was in the trial of the case no surprise of which de- 
fendant can complain. 

The newh-discovered évidence, as disclosed by the affidavits filed, 
is not of the character to warrant a new trial. See 1 Grah. & W. 
N. T. 464. 

I do not think the évidence Oi the new witnesses, as disclosed by 
their affidavits, would in the slightest degree aft'ect the action or ver- 
dict of a jury. To a great extent this newlj'-discovered évidence is 
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merely cumulative, and upon unimportant malters in tbe case, and 
défendant shows no diligence in procuring, or endeavoring to procure, 
at the trial, the attendance of the witnesses wliom be now insists 
are material and necessary. See 24 Cal. 513; 45 Cal. 337. 

Défendant fails to bring bimself within the well-established rules 
of law relative to new trials on the ground of newly-discovered évi- 
dence. 

6. Counsel for défendant further insists that a new trial should be 
granted because of the doubt, raised at the trial, as to whether or 
not plaintiff's upper jaw-bone — the superior maxillary bone — was 
broken. This is quite inimaterial to the real issue in the case, to- 
•wit, did défendant assault plaintiff as charged in tbe complaint, and 
was sucb assault justifiable? Ail of the médical testimony offered 
in the case established this fact: that the "alveolar proeess," in 
wbich the teeth are set, and which unités with and blends into tbe 
superior maxillary bone, was broken down, carrying with it the five 
front teeth in place. 

Wbatever injuries plaintiiï received were caused by the acts of de- 
fendant. The jury heard ail of the évidence on this point, and it 
was fully compétent to détermine what bones were or were not 
broken, and generally what injuries plaintifï received. Whether or 
not the upper jaw-bone proper was broken, or whether the alveolar 
proeess alone was broken down, or whether any bones were broken, 
•was merely an incidental matter in the case, and cannot be per- 
mitted to snpplant the real issues presented. 

7. Upon the argument of this motion it was stated by defendant's 
counsel that the fifth and sixth grounds of error, as specified in tbe 
notice of motion for a new trial, were waived, and no argument was 
submitted thereon. The third ground of error, however, as specified 
in the notice of motion, to-wit, "excessiNe damages, aj^pearing to 
bave been given under the influence of passion or préjudice," was 
not waived, though counsel for défendant does not notice it in bis 
brief. It therefore remains to be considered, which I will do as 
briefly as possible. 

While it is true that courts reserve and sometimes exercise the 
power to set aside verdicts, on the grounds herein specified, yet it is 
a power always to be cautiously used, and which is rarely exercised 
in cases like the one at bar — cases of j^ersonal torts, where no cer- 
tain rule for assessing damages can be laid down for the guidance of 
the jury. It is the peculiar and exclusive province of the jury in 
sucb cases to assess the damages. 

In 12 Johns. 236, Spexcer, J., in passing upon a motion for a new 
trial based upon the ground of excessive damages, in an action of 
Personal tort, saj's: "ïo justify the granting a new trial, the dam- 
ages must be fiagrantly outrageons and extravagant, evincing intem- 
pérance, passion, partialit}-, or corruption on the part of the jury." 
And this is generally the language of courts on this subject. 
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As stated in 7 Pick. 81, the damages must be so excessive "that 
al] mankind would be struck at first blush with the enormity of the 
sum." And so, however it may be expressed by a court, the idea 
and prineiple always is that a court will net set aside a verdict, in 
an action of this character, except in extrême and exceptional cases. 

Measured by this standard, this case does not corne within the 
rule. I am not prepared, in this case, to say that the damages 
awarded by the jury are "flagrantly outrageous and extravagant, 
evincing intempérance, passion, partiality, or corruption on the part 
of the jury;" or that "ail mankind" (or even a small portion thereof) 
"would be struck at the first blush with the enormity of the sum" 
awarded in this case. See Field, Dam. 555, 683, 702; 1 Grah. & 
W. N. T. 425, 452; 2 Sedg. Dam. 652 and note, 657 and note, 
346 and notes; 7 Pick. 81; 24 Cal. 513; 42 Cal. 215; 45 Cal. 337; 
48 Cal. 409. 

It would be an almost endless task to review the authorities on 
this subject — and they are uniform upon this question — that in ail' 
cases of personal torts it remains with the jury to fix the just amount 
of damages which shall be assessed against the dépendant. And 
courts seldom interfère with this duty and prérogative of the jury. 

How can I say in this case that the verdict is excessive ? 

The defendant's own testimony in this case showed that he was 
the aggressor; that he spoke the first insulting words ; that he made 
the first hostile advances; that he struck the first blow; that plain- 
tiff made no démonstration against hitn, except to throw up his 
arm to ward off another coming blow; that he knocked plaintifï 
down, and then struck him two heavy blows upon the face after he 
was down, plaintifï ofïering no résistance; that, seeing him lying 
senseless on the ground, he told some of plaintifï's employés, who were 
near, that they "had better go and take care of their boss;" that he 
informed other parties that "he had licked the d — d old Englishman." 
The évidence, whoUy uncontradicted, further showed that after this 
assault plaintifï remained insensible from one to two hours; that the 
nasal bones were broken and crushed "flat upon his face;" that the 
alveolar process of the upper jaw was broken down, with the five 
front teeth in place; that his face was horribly bruised and disfig- 
ured; that for 10 days, at least, after the assault his life was in im- 
minent péril; that during thèse 10 days of struggle between life and 
death plaintifï sufîered indescribable agony; that for sis weeks he 
was closely confined to his room, under the care of nurses ; that for 
three months he could eat only liquid and soft food; that the sensés 
of sight, smell, and hearing were injured, and may never again re- 
gain their natural condition; that he still suffers pain from the effect 
of his wounds; that his gênerai health is impaired and may never be 
fully restored. 

I do not know how the jury arrived at the resuit returned in their 
verdict. There are no scales in which we can weigh and détermine 
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the price and value of mental a^^ony; no balances by wbicli we may. 
fix the solace for human suffering, wantonly inflicted; no standard 
by which we can measure the just compensation for wounded feel- 
ings, Personal indignity, and public humiliation. The jury has passed 
upon this whole question, and with their verdict it must rest. Un- 
der the circumstances of this case, I hâve no légal .right to set that- 
verdict aside, and cannot do bo. 

It is probable that the jury allowed the sum of $400.87, the amount 
expended by plaintifif for physicians, nurses, and medicines during his 
recovery, and the furtber sum of §750 claimed by plaintiff for loss of 
time and expenses in hiring persons to attend to his business during 
his illness, and gave the further sum of $7,000 as gênerai damages. 

It was further urged that the court erred in riot withdrawing from 
the jury ail évidence relative to defendant'a wealth; plaintilï having, 
during the trial, waived ail claim for exemplary damages. Had de- 
fendant's -counsel, at the time of the trial, asked :that this be dpnei, 
the court would undoubtedly hâve withdrawn such évidence from the 
jury, and instructed them to disregard it.. But no such request was 
made, and it is too date nowto.urge it as error. If it was techuieally 
error, it was waived, and was wholly cured by the charge of the court 
to the jury. 

The charge of the court was full, clear, and distinct. The jury 
was expressly instructed that ail claim! for exemplary damages was 
waived by plaintifï, and that they should only findi.if they found for 
plaintiff, such sum as would compensate him for the expenses in-' 
curred b}' him during his illness, loss of time, and for the injuries 
sustained, inoluding iiis physical suffering, mental anguish, and the 
indignity inflicted. 

Tlie charge, I.believe, was in ail respects correct. 

The motion for a new trial is denied. 



Sun Mut. Ins. Co. and others v. Mississippi Valley Transp. Co.' 
{Circuit Court, E. U. Missouri. September 24, 1SS3.) 

1. C JMNtON CumiER — LlAIÎlI.ITY FOIi AgENT'S XeGLIOEXCE. 

AVlK-re A. eraploys B., a common carrier, to transport gnod-i to C, and B. 
employs D. to transport tliem part of tlie waj-, and tlie.v are lost >n triinsitu, 
Avlule m D.'s possession and through his négligence, B. Is liable for the loss to 
A., or any one who may becorae subrogated to !iis rights. 

2. SaME— LlABILITY TO IXSUItER WlIO HaS BeCOIIE SuciiOGATED TO SlIIPrEK'S 

KlGHTS. 

"Where a carrier hecomes liable to a shipper for the îoss ot goods, and an in- 
surer pays the shipper the amount of the loss, l)econies subrogated to his riglits, 
and snei the carrier for the damages sus'ained, the carrier ca^inotavail himseK 
of deienscs which might hâve been interposée! by the insurer in au action at 
hiw against it. 

'IReported by Benj. F. Rex, Esq., of theSt. I.ouis tjar. 
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3. Insurance "From St. Louis to ÏTew Orléans" — Loss in Harbor. 

Where goods insured "from St. Louis to New Orléans " are lost while be- 
ing transported from East St. Louis to St. Louis, preparatory to a final start, 
b}' the carrier which lias undertaken to transport them to New Or'eans, the 
loss is within the terms of the policy, for the purposes of such a case, the har- 
bor of St. Louis ought to be regarded as extending to the opposite shore. 

4. Same — Evidence. 

In this suit the policies of insuiance were not introduced in évidence, and 
secondary évidence in lieu thereof was admitted without objection, e.xcept in 
one instance, and the fact of insurance was apparently taken for granted. At 
the hearing in this court it was for the first time objecttd tliat the Hbelants 
were not entitled to recover because thej- had failed to sliow that the goods 
lost were insured. Helct that, under the ciroumstances of the case, the objection 
should be overruled 

Admiralty Appeal from District Court.^ 

The libelants are insurance companies, and as such insured cer- 
tain goods shipped from St. Louis to New Orléans upon the boats of 
défendant, and the aaid goods having been lost in part, and in part 
damaged by a collision, they paid the losses to the shippers, and sued 
the défendant in admiralty. Decree below for libelants, and défend- 
ant appeals. The other facts sufficiently appear in the opinion. 

0. B. Sansum, for libelants. 

Given Campbell, for défendant. 

McCrary, J. The défendant, as a common carrier, agreed to trans- 
port certain goods described in the libel from St. Louis to New Or- 
léans. The goods were laden on defendant's barge New Orléans. 
The défendant employed a tug-boat to tow said barge from its moor- 
ings at East St. Louis to the levée in St. Louis, there to be taken in 
tow by a tow-boat belonging to the défendant, and carried on its way 
to its destination. It was while the barge New Orléans was being 
towed by the tug-boat, thus hired for the purpose by the défendant, 
that a collision occnrred, resulting in a loss of part, and in damage 
to the remainder, of the goods in question. Libelants having insured 
the goods, and paid the losses to the shippers, sued to recover their 
damages by right of subrogation, and as to some of the goods by 
right, also, of an assignment from the shippers. The évidence shows 
that the collision and conséquent loss were the resuit of négligence on 
the part of the persons in charge of the tug-boat employed by de- 
fendant to tow the barge containing the goods from East St. Louis 
to St. Louis. 

Anticipating this finding, the counsel for défendant has argued very 
fully and ably the question whether this fact fixes a liability upon the 
défendant for damages. The contention of cottnsel is that the rela- 
tion of master and servant did not e.xist between défendant and the 
master and crew of said tug-boat, and that, therefore, défendant is not 
liable. Conceding that défendant would hâve been liable as princi- 
pal if the tug-boat had been manned or offieered and controlled by 
it, or had been used by défendant in its regular business, the defend- 

iSee 14 FED. Rep. 699, and 16 Fed. Kep. 600. 
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anf S counsel argues that inasmuch as the tug was an independent 
vessel, and operated by its owners for towing vessels about the har- 
bor, it is alone responsible to the shippers for the lossos in question. 

It appears that the use of tugs for such purposes is customary in 
the harbor of St. Louis, and it is insisted that the shippers must be 
held to bave employed the défendant with the knowledge that it 
might, and the expectation that it would, employ that means of mov- 
ing its barges to the St. Louis landing. 

It is no doubt true that no one can, in the absence of contract, be 
made liable for a breach of duty, unless it be traceable to himself, or 
to some person who holds the relation to him of agent or servant. 
And this doctrine bas often been applied to cases of collision be- 
tween vessels where one of the coUiding vessels is being towed 
by another vessel, and is wholly under the control of the officers 
and crew of the latter. It is held that the owner of the tow, in 
such case, cannot be held responsible for the négligence of the of- 
cers and crew of the vessel by which it is being towed. Sproid 
v. Hemmingway, 14 Pick. 1; Sturgis v. Boye.r, 24 How. 110. But 
thèse, and other like cases relied upon by defendant's counsel, 
were actions of tort, brought by the owners of a vessel destroyed or 
damaged by collision, and do not apply to such a case as the one now 
before us, where a shipper, or another standing in bis place, sues a 
common carrier to recover damages for the breach of a contract of 
affreightment. The two classes of cases are altogether diiïerent. In 
the former, the suit is brought by a stranger against a master to re- 
cover for the négligence of his servant, and the rule of law applica- 
ble, as Btated by Shaw, C. J., in Sproul v. Hemmingway, is "that 
•where a stranger suffers by the négligence or unskillfulness of an- 
other's agent or servant, the owner or employer shall stand charge- 
able for the damage." In the latter, the suit is brought, not by a 
Etranger, but by a party to a contract, and is governed by the well- 
known rules respecting the duties and liabilities of common carriers. 

When a common carrier reçoives goods into his possession for 
transportation he becomes a bailee for the shipper, and is responsible 
for the safe transmission of the goods to their place of destination, 
whether he keeps them in his own possession or intrusts them to an 
intermediate carrier on the way. The carrier is employed to trans- 
port the goods over the entire route, from the place of shipment to 
the place of destination, and the measure of his responsibility does 
not dépend upon the question whether the persons who hâve charge 
of the goods en route are servants or not. If the carrier permits the 
goods to pass into the hands of another over whom he bas no control, 
and that other shall embezzle or lose them, or permit them to be 
injured without lawful excuse, the carrier cannot défend upon the 
ground that such person was au independent carrier, not subject to 
his direction, having control of his own vehicles. 

The character of the carrier as an insurer of the goods carried is 
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totally inconsistent with the idea tliat his liability is to be measured' 
by tlie law of master and servant. To fix the responsibility of a, 
common carrier for goods lost in transitu, it is not necessary to prove 
négligence eitber on the part of the carrier or his servants, escept in 
cases where the carrier's liability is limited by contract. In those 
cases the négligence ma,y be sliown, and the carrier lield liable, not- 
■withstanding such a limitation, upon the ground that he will not be 
permitted to contract for exemption from the conséquences of his 
own négligence or that of his servants. The duties which the com- 
mon carrier undertakes to perform, and not the instrumentalities 
employed, must be regarded as the criterion of his liability. It is 
upon this principle that express eompanies are held to the responsi- 
bilities of common carriers, although they bave no interest in or con- 
trol over the conveyances by which the goods are transported. 

"It certainly never was snpposed that a person who agreed to carry goods 
from one pliice to another, by ineans of wagons or stages, could escape liability 
for the sat'e carriage of the property over any part of the designated route by 
showing tliat the loss had happened at a tirne when the goods were placed by 
him in vehicles which he did not own, or which were under the charge of 
agents whom he did not control. The truth is that the particular mode or 
agency by which the service is to be performed does not enter into the con- 
tract of carriage with the owner or consigner." Buc.ldand y. Adams Exp. 
Co. 97 Mass. 124; Lawson, Carr. § 233, and numerous cases cited. 

My conclusion upon this subject is that, as between the carrier and 
the shipper or insurer, the carrier is liable for the loss of the goods 
■while in transitu, though at the time of the loss they were in the 
possession of a third party, who was transporting them at the request 
of the carrier; and that, in so far as it is necessary to apply the doc- 
trine of agency, such third party is the agent of the carrier, for whose 
defaults he is responsible. This case is stronger than those in which 
the carrier agrées to transport goods beyond the terminus of his line, 
and in those cases be is held liable for the acts of others to whom he 
delivers the goods, unless he coutracts specially against such liability. 
Lawson, Carr. § 235, and cases cited. 

As to a portion of the goods lost, the défense is interposed that 
they were not within the contract of insurance, and that, therefore, 
although the carrier may bave been liable to the shipper, the in- 
surer bas no riglit to recover. This branch of the case arises upon 
the following facts: The goods were insured "from St. Louis to New 
Orléans." A part of the goods were in St. Louis, and another part 
in East St., Louis, on the opposite side of the river. The défendant 
placed those that were in St. Louis upon the barge in which they 
were to be transported, and then employed the tug above mentioned 
to carry the bai-ge, with those goods in it, over to East St. Louis, 
there to place on board the, portion of the cargo in store tbere, and 
to return to the St. Louis levée for the final start .to New Orléans. 
After taking on board the barge the goods at East St. Louis, and 
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starting baek across tlie river, the collision comjplainecl of occurred as 
above stated. 

Upon thèse facts it is insisted that as to so mueli of the cargo as 
was taken on board at East St. Louis the insurance company was 
not liable, because that property was not en route from St. Louis to 
New Orléans at the time of its loss, and it was said that, inasmuch 
as the insurance company was not liable on its poiicy, it could not, 
by paying the loss, acquire any right of subrogation. As to this par- 
ticular portion of the cargo, there is no assignment from the shipper 
to the insurance company. 

The question whether the voyage from St. Louis to New Orléans 
had been commenced, within the meaning of the poliéy of insurance, 
so as to make the insurer legally liable, may admit of some doubt, 
though I am, as will presently appear, strongly inclined to the opinion 
that it had. Waiving, however, this question for the présent, I hold 
that since the insurance company in this case saw fit to waive the 
objection and treat the loss as within the poiicy by paying it, the 
carrier cannot be heard to object, for the reason that its liabilify to 
the shipper is clear, and it is in nowise injured by being ealled upon 
to make payment to the insurer. Sueh was the conclusion reached 
by Woods, circuit judge, in Ins. Co. v. The C. D., Jr., 1 Woods, 
72, and the doctrine seems to be entirely consonant with justice and 
equity. It would be contrary to the spirit of the admirait}' law, 
which proceeds upon principles of the broadest equity, to permit the 
carrier, who is shown to be clearly liable to the shipper, to avail him- 
self of a!i the défenses which might bave been interposed by the in- 
surance company if sued in an action at law upon the poiicy. 

It has been held, upon very analogous principles, tiiat the owner of 
a vessel upon which he is carrying a cargo for the shippers may, in 
case his vessel is run into and sunk by another vessel, maintain a 
suit m admiralty against the ofïending vessel and lier owners for the 
loss, both of vessel and cargo, evcn ajter an abandonincnt to the under- 
writers. 

"The respondent is not presnmed to know or bound to inquire as 
to the relative equities of parties claiming damages. He is bound to 
make satisfaction for the injury he has done." Newell v. Norton, 3 
Wall. 257; Monticello v. MolUson, 17 How. 152. 

If, therefore, it were conceded in the présent case that the voyage 
insured against had not commenced when the loss occurred, I should 
hold that the carrier by whose négligence the loss oecarred has no 
interest in raising that question, and it is not one which in any way 
concerns him. The insurers hère are clearly not mère volunteers. 
It is, however, manifest, I think, that the voyage insured against had 
commenced at the time of the loss. The harbor of St. Louis may 
well be regarded, for the purposes of sueh a case, as estending to the 
opposite shore of the Mississippi river, and an insurance against loss 
upon a voyage "from St. Louis to New Orléans" may well be- held to 
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cover a loss oocurrmg, as this did, wbile the cargo was Deing Drongbt 
by the carrier from East St. Louis to St. Louis under the circutn- 
Btances above stated. The carrier had assumed the control and 
taken possession of the goods for the purposes of the voyage, and the 
fact ihat some were on one side of the river andsome on the other is 
of no conséquence. 

It is also contended by defendant's counsel that the proof fails to 
show that the property lost or injured was insured by the libelants. 
The évidence touching this point is certainly secondary, the policies 
of insurance not having been introduced in évidence; but, with the 
exception of the statements made by a single witness, no objection 
has been raised on this ground until the présent hearing. The point 
is purely technical, for the fact of the insurance seems to hâve been 
taken fo^ granted throughout the litigation. If the objection now 
for the fiint time made should be sustained, a proper regard for the 
substantial rights and equities of the parties wouid require the court 
to permit the policies to be now introduced, and that the court can 
do this at any time before final decree is very clear. As there is no 
room for doubt as to the fact, the défendant would gain nothing by 
now insisting upon the best évidence, and I therefore, without a very 
careful considération of the merits of the objection, oyerrule it. The 
decree of the district court is affirmed. 



The ExcElsior. 
[DistrM Court, 8. D. Neto York. July 5, 1S83.) 

1. CoixisiON — Damages — Demtjkeage. 

In collision cases, damages in tiie nature of demurrage for détention of th» 
vessel wiiile repairing, wliich are plainly out of ail proportion to tlie value of 
tlie vessel, siiould be disallowed. Only tlie market value for chartering, or fair 
net earnings as ordinarily employed, over ail expenses, sliould be awarded for 
den 'rrage. 

2. Bame — Depiîeciation — REPAnss. 

Notliing should be allowcd for permanent dépréciation of tlie vessel repaired, 
when, after being repaired, the vessel is, on the whole, worth as much as before 
the injury. 

In AdmiraUy. 

Benedict, Taft & Benedlct, for libelants. 

James McKeen, for claimant. 

Brown, J. The testimony on the part of the libelants, as to the 
varions items of damage, shows to my appréhension such palpable 
efforts at exaggeration as to disentitle it to such weight or confidence 
as it would otherwise receive. The claim that this small sehooner 
of only 70 tons, and six years old, was worth $7,500, and that her 
daily use or demurrage, without crew or expenses, was worth $15 
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per day, net, or upwards of $5,000 a year, must be deemed gross ex- 
aggerations. 

I am satisfied from the évidence that $5 per day is ample, and, in 
fact, more than her net market value for chartering, or her ordinary 
and fair net earnings, as ordinarilj' employed. The Potomac, 105 U. 
S. 630; Stiirgis v. Clough, 1 Wall. 269. 

As to permanent dépréciation, I am also satisfied that the addi- 
tions of new masts and sails in place of the old ones fully compen- 
sate for any other dépréciation, which must hâve been slight. As in 
tho case of The Isaac Newton, 4 Blatchf. 21, 1 am satisfied that, after 
ail the repairs made on her, she was "in as good condition as before 
the in jury." Petty v. Merrill, 9 Blatchf. 447. I cannot sustain any 
of the libelant's exceptions. Deducting, therefore, from §1,790.48, 
the amount reported, one-half of the allowance for permanent dépré- 
ciation, viz., $125, and $77 on account of demurrage, making $202, 
which, with interest to June 20, 1883, amounts to $256.54, there re- 
mains $1,533.94, for ^Yhich a decree may be entered. 



The Vends. 
{District Court, S. D. Kew York. September 10, 1883.) 

1. Collision — Damages — Total Loss. 

Damages allowed for injuries to a vessel by collis'on cannot ordinarily excced 
her value at the time of collision, i. e., as for a total loss, withcost of raising, to 
détermine her condition, or to remove her as an obstruction, wliere that is nec- 
essary. To recover more, where the vessel lias been repaired instead of being 
abandoncd, spécial circumstances must be shown proving that the excess ac- 
crued notwithstanding the exercise of good faith and ordinary prudence and 
good judgment in repairing. 

2. Same — Demurrage. 

Compensation as for demurrage while the vessel is undergoing repairs can- 
not excecd the clear net value of the use of the vessel, cxcluding ail charges and 
expenses; and, when charged for a long and continuons period, it must bear 
some reasonable proportion to the value of the vessel. For a canal-boat worth 
$1,350, an allowance was made of $3 per day for 59 days. 

3. Same— E.XPENSE of Raising — Repairs. 

AVhere the owner was advised to abandon as a total loss, but repaired the 
vessel and claimed, besides expense of raising, $1,028 for repairs, $584 for de- 
murrage, and $300 différence between new and old, andgot no estimâtes before 
repairing, nor contracted for anj- limit of the time for repairing, and claimed 
$S per day for a détention of 73 days, held, that he had not shown ordinary 
prudence or good judgment in repairing, and the excess of the above three 
items, being $562 over the value of the boat, as a total loss, at the time of the 
collision, was at his own risk and charge, and should not be allowed. 

4. Same — Charges for Benefit of Issureu. 

Charges made for the benefit of the insurer only cannot be allowed. 

Exceptions to Commissioner's Eeport. 
Edward D. McCarthy, for libelant. 
Beebe, Wilcox d Hobbs, for claimants. 



43 75 


75 00 


273 72 


584 00 


300 00 


$2,895 85 
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Brown, j". Tlîe Venus having been found solely in fault for tlie 
sinking of the canal-boat Midland, (16 Fed. Eep. 792,) the commis- 
sioner, to whom it was referred to ascertain and compute the dam- 
ages to the libelant, bas reported the following items: 

1. Cost of raising tlie boat, . » . 8 260 00 

2. Eeiiairs of the Midlaïul • .. e - 1,023 00 

3. Am^iiiit paid Preston by llie underwrilei's for travelingex- 

penses while cariiig for the submerged property, 

4. Captaiii's fiuniture, etc., . - - - - 

5. Gross freight, $420; less tolls and towing, S146.28; net, - 

6. Demurrage, 73 days @ SS per day, - - - 

7. Différence between old and new, - - 

Anionnthig, with interest, to - - - 

Exceptions bave been filed to ail of the above items except 1, 2, 
and 4, and also for the allowance of interest on demurrage. The tes- 
timony before the commissioner showed that the bighest estimated 
value of the Midland, at the time she was sunk, by the libelant's 
witnesses, was $1,500. The claimants' witnesses, who testified from 
a description of the boat, and not from personal acquaintance with 
her, estimated ber value at from $800 to $1,000, only. The amount 
reported by the commissioner as damages under items 2, 6, and 7, — 
that is, for the cost of repairs, demurrage, and différence between the 
former and présent value, — is $1,912; that is, $412 in excess of the 
highest estimate of the value of the Midland just before she was 
sunk, exclusive of $260, cost of raising. 

The ordinary rule would not admit of a recovery beyond the 
amount of a total loss, i. e., the full value of the vessel at the time 
she was sunk. To this, however, may plainly be added the cost of 
raising the boat wben that is necessary in order to ascertain whetber 
she sbould be abandoned as a total loss or repaired ; and, also, 
whenever the owner is required, as in this case, to remove her as 
an obstruction to the canal. When, in addition to this, however, 
the final claim of damage exceeds the full value of the vessel at the 
time of the loss, the claim sbould be carefuUy scrutinized, and the 
libelant beld bound to show spécial circumstances to justify any such 
excess, and that good faith and reasonable prudence and good judg- 
ment bave been exercised in making the repairs. 

In the présent case, as in that of The Glaucus, 1 Low. 306, a con- 
sidérable part of the amount allowed is for demurrage during the 
repair of the vessel. In that case, however, spécial circumstances, 
which could not be foreseen, were sbown to bave occasioned the ex- 
cessive amount of damage. 

IHestitution for the loss, and no more, is the rule in thèse cases. 
The Baltimore, S Wall. 386; The Bristol, 10 Blatchf. 533; Stdft v. 
Brownell, 1 Holmes, 470. Payment of the full value of the vessel, 
with interest from the time of the loss, togetber with the espenses of 
removal, wherc that is required or is necessary for the purpose of 



THE VENDS. 927 

determining wliether to abandon her or not, is full restitution ; and a 
spécial and exceptional case must be made, showing that the excess 
accrued notwithstanding the exercise of good faith, prudence, and 
good judgment, in order to justify any claims beyond thèse. 

In the présent case the libelant was advised by one of his own 
witnesses, after raising the boat, to abandon her as a total loss. In 
proceeding to repair her he took no précaution to obtain previous 
estimâtes of the cost, or to limit the period of making the repairs by 
any contract which might restrict the loss through demurrage. Any 
prudent owner proposing to repair a boat at his own cost, witli 
charges for every day's détention, would not neglect such précautions 
in a case of so doubtful expediency in repairing. I see nothing in 
the circnmstances to excuse the libelant for neglecting tbis duty ; and 
the excef should, therefore, be charged to his own risk and cost. 

The gênerai features of the case, moreover, do not give a favorable 
impression of the amount of the claim. By sinking, the boat's seams 
were 3wollen and bulged, and on this account, partly, a considérable 
item — §300 — is claimed as the différence between new and old. 
Whatever foundation there is for this claim could hâve been foreseen 
from the beginning. The long period of 73 days, also, for demurrage, 
is not satisfactorily accounted for ; and the extraordinary demand of 
$8 per day for this long period, net and clear of ail charges, risks, 
and expenses, for a boat not claimed to hâve been worth more than 
§1,500, — i. e., demurrage at the rate of nearly §3,000 per year, or 
nearly $1,500 if during half the year she was laid up and could not 
be used at ail, — is so obviously ont of ail proportion to the value of 
the boat that it cannot be seriously entertained, and it necessarily 
detracts from the crédit to be given to other parts of the libelant's 
claim. Upon ail the évidence of the libelant and the claimants as 
to the value of the Midland, I think §1,350 as much as ought to be 
allowed for her value as a total loss. 

Upon this vievr, the sum of §5C2, on account of the hull, should be 
deducted from the report. 

If the last two items reported, however, were regarded independ- 
ently, i^.out the same déduction should be made. Of the 73 days 
for which demurrage is charged, 14 are entirely unaccounted for, 
leaving 59 days — a long period, certainly — for raising the boat 
and doing repairs of the value of only §1,028. I am satisfied that 
§3 per day is ample, if not more than ample, allowance by way of 
demurrage for this long and continnous period. Grossly exaggerated 
claims on this ground seem to be the rule in such cases. See opin- 
ion in The Excchior on damages, Julj', 1883, anU, 924. Nothing 
should be allowed as demurrage beyond the clear net value of tho 
boat's use free of ail charges and expenses. The claimant's évidence 
States a fair rate to be §3 to §5 a day; the hbelant's witnesses say 
§5. If the canal-boat could get employment only six months in the 
year, — which is not the fact, — the demurrage would amount at the 
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latter rate lo nearly $1,500 a year, î. e., to her whole value or over. 
Such a claim appears to me to be inadmissible upon its face for a 
long and continuous period. It was claimed that at tliis particular 
time of the year beats were in demand and rates high. Such grounds 
for excessive rates, if not required to be specially pleaded, as in the 
nature of spécial damage, should at least be closely scrutinized. In 
this case, however, the bill of lading, upon the very trip when the 
Midland was sunk, shows that, deducting the expenses stated upon 
its face, and $25 additional river towage, the boat would hâve cleared 
on the most profitable part of her trip, viz., the down trip, only 
about $3 a day; and it is not clear that even this does not inelude 
the captain's wages. 

At three dollars per day, for 59 days, the demurrage would amount 
to $177, or $407 less than the amount reported; and for the différ- 
ence between the new and old value I should not be satisfled, upon 
the whole évidence, to allow more than §150. The resuit of thèse 
is about the same as allowing the value of the vessel at $1,350 as a 
total loss, excluding items 6 and 7. The third item, of $43.75, was 
an item for the benefit of the insurers, and, so far as I can perceive, 
was in no way obligatory upon the claimant to pay. 

In arriving at the net freight, — that is, the net amount which would 
hâve been earned by the Midland had she finished her trip, — ail the 
expenses, tolls, and towing, which she must pay in order to finish her 
trip, must be deducted from gross freight. Thèse are mostly stated 
in the bill of ladinj-, and reduce the amount to $99.98, from which, 
as I understand iiom the évidence, a further amount of $25 for river 
towage is slso to be deducted, which would leave §74.98. To this, 
however, should be added such expenses and other charges as had 
already accrued up to the time the Midland was sunk ; and thèse, 
apportioned as nearly as I can make them out, with the net freight 
last stated, amount to $201.98, which should be allowed for this item, 
instead of $273.72. 

I allow, therefore, the following items : 

Cost of raising the boat, - - - - ) ' $260 00 

Captain's funiiture, etc., - - - - • 75 00 

Net freight, etc., - - . - - - 201 98 
Value of vessel when sunk; or repaiis, with demurrage, and 

$150 différence In value correoted as above, - - 1,350 00 



Sl,886 98 
Interest from August 13, 1880, to this date, - - 348 10 



Twenty-two hundred and thirty-Sv;. 8-100 dollars. Total, $2,235 03 



End op VoLUira 17. 



